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CASES 

ARGUED   AND   DETERMINED 

IN    THE 

SUPREME  COURT  OF  ILLINOIS 


Eliphalet  W.  Blatchford  et  al. 

v. 

Henry  W.  Newberry  et  al. 

Filed  at  Springfield  June  24,  1878— Re-filed  February  2,  1880% 

1.  Wills — survivorship — to  what  time  to  be  referred.  It  is  a  settled  rule  of 
construction,  that  words  of  survivorship  occurring  in  a  settlement  (that  is,  a 
will,)  should  be  referred  to  the  period  appointed  by  that  settlement  for  the 
payment  or  distribution  of  the  subject  matter  of  the  gift, — and  in  the  event 
of  such  a  gift,  the  survivors  are  to  be  ascertained  in  like  manner  by  a  refer- 
ence to  the  period  of  payment  or  distribution. 

2.  So,  where  a  gift  to  survivors  is  preceded  by  a  life  or  other  prior  inter- 
est, it  takes  effect  in  favor  of  those  who  survive  the  period  of  distribution, 
and  those  only, — or,  where  the  income  of  a  fund  is  given  to  a  tenant  for  life, 
and  there  is  a  gift  over  after  his  death  to  children,  or  a  class  of  persons  sur- 
viving, it  is  a  gift  only  to  those  who  are  then  surviving.  "Surviving"  means 
surviving  at  the  time  of  the  distribution  and  possession  of  the  estate,  unless 
a  special  contrary  intent  is  found  in  the  will. 

3.  Same — acceleration  of  remainders.  The  doctrine  of  acceleration  of  re- 
mainders proceeds  upon  the  supposition,  that  though  the  ulterior  devise  is  in 
terms  not  to  take  effect  in  possession  until  the  decease  of  the  prior  devisee, 
if  tenant  for  life,  or,  as  given  by  the  English  rule,  his  decease  without  issue 
if  tenant  in  tail,  yet  that,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of 
a  remainder,  to  take  effect  in  every  event  which  removes  the  prior  estate  out 
of  the  way. 

*The  opinion  in  this  case  was  filed  originally  on  the  24th  of  June,  1878. 
Subsequently  a  rehearing  was  granted,  and  upon  further  consideration  the 
opinion  was  re-filed  Februai'y  2,  1880,  as  the  opinion  of  the  court. 
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4.  A  gift  to  A  for  life,  and  from  and  after  the  decease  of  A,  to  somebody 
else,  means  from  and  after  the  determination  of  the  estate, — and  whether  the 
estate  is  determined  by  revocation,  or  by  death,  or  by  the  incapacity  of  the 
devisee  to  take,  or  by  his  refusal  to  take,  or  by  a  forfeiture  clause,  or  by  any 
other  circumstance,  the  life  estate  being  out  of  the  way,  the  remainder  takes 
effect,  having  only  been  postponed  in  order  that  the  life  estate  may  be  given 
to  A. 

5.  This  doctrine  of  acceleration,  however,  is  not  an  arbitrary  one,  but  is 
founded  on  the  pi-esumed  intention  of  the  testator,  that  the  remainder-man 
should  take  on  the  failure  of  the  previous  estate,  notwithstanding  the  prior 
donee  may  be  still  alive,  and  is  applied  in  promotion  of  the  presumed  inten- 
tion of  the  testator,  and  not  in  defeat  of  his  intention.  And  when  it  is  the 
evident  intention  of  the  testator  that  the  remainder  shall  not  take  effect 
till  the  expiration  of  the  life  of  the  prior  donee,  the  remainder  will  not  be 
accelerated.  And  this  intention  of  the  testator,  which  is  to  be  regarded  in 
the  interpretation  of  the  will,  is  not  the  intention  to  be  deduced  from  specu- 
lation upon  what  the  testator  may  be  supposed  to  have  intended,  but  it  is  the 
intention  as  spoken  by  the  words  of  the  will. 

6.  Same — testamentary  provision  in  lieu  of  dower — of  its  nature — and  of  its 
effect  upon  a  clause  appointing  the  time  of  final  distribution.  A  provision  by  will 
in  lieu  of  dower  is,  in  fact  and  in  legal  effect,  a  mere  offer  by  the  testator  to 
purchase  out  the  dower  interest  for  the  benefit  of  his  estate. 

7.  "Where  there  is  dower  estate,  and  a  testamentary  estate  given  for  life 
on  condition  that  it  shall  be  accepted  in  lieu  of  dower,  and  the  will  expressly 
providing  that  the  gift  shall  be  void  unless  there  be  a  formal  relinquishment 
made  of  the  dower  estate  within  a  specified  time,  and  then  the  simple  direc- 
tion, without  more,  that  the  final  distribution  of  the  estate  shall  be  upon  the 
death  of  the  wife,  that  event  is  the  time  for  the  distribution,  whether  the  tes- 
tamentai-y  provision  be  accepted  or  not. 

8.  Same — application  of  these  rules  in  the  particular  case.  A  testator  having 
died,  leaving  a  widow  and  two  unmarried  daughters,  it  was  found  that  by  his 
will  he  devised  and  bequeathed  to  certain  trustees  his  whole  real  and  per- 
sonal estate,  after  paying  certain  specific  legacies,  to  be  held  upon  the 
general  trusts  declared  in  the  will,  until  its  distribution  by  them  to  the  per- 
sons ultimately  entitled, — the  will  containing  careful  directions  governing 
during  this  period,  the  administration  of  the  estate  and  its  income.  The  will 
made  certain  provisions  for  the  wife  of  the  testator,  on  the  condition  that  she 
would  consent  to  accept  the  same  in  lieu  of  her  dower  right  and  all  other 
right  in  the  estate.  The  remainder  of  the  net  income  of  the  estate  was  to  be 
divided  by  the  trustees  equally  between  the  two  daughters,  for  life,  with 
benefit  of  survivorship  between  them  in  such  income.  After  their  lives  and 
that  of  the  wife,  the  whole  of  the  estate  was  to  be,  by  the  trustees,  divided 
equally  amongst  and   distributed  to  the   children  of  the  daughters,  the  child 
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or  children  of  either  taking  the  whole  in  default  of  lawful  issue  of  the  other. 
There  was  then  this  further  provision:  "In  case  of  the  death  of  both  my 
said  daughters,  without  leaving  lawful  issue,  then,  immediately  after  the 
decease  of  my  wife,  if  she  survive  my  said  daughters,  but  if  not,  then 
immediately  after  the  decease  of  the  last  surviving  one  of  my  said  daughters, 
my  said  trustees  shall  divide  my  estate  into  two  equal  shares — my  said  trus- 
tees being  the  sole  judges  of  the  equality  and  correctness  of  such  division — 
and  shall  at  once  proceed  to  distribute  one  of  such  shares  among  the  lawful 
surviving  descendants  of  my  own  brothers  and  sisters,  such  descendants 
taking  per  stirpes  and  not  joe?-  capita.  The  other  share  of  my  estate  shall  be 
applied  by  my  said  trustees  as  soon  as  the  same  can  be  consistently  done,  to 
the  founding  of  a  free  public  library  to  be  located  in  the  city  of  Chicago." 
Both  of  the  daughters  died  without  issue  and  unmarried.  The  widow  was 
still  living,  but  had  renounced  her  rights  under  the  will,  taking  her  statutory 
share  of  the  estate.  Certain  descendants  of  the  brothers  and  sisters  of  the 
testator,  living  at  the  death  of  the  last  daughter,  who  died  after  the  renun- 
ciation of  the  widow,  sought  a  present  distribution  of  the  estate,  alleging 
that  the  renunciation  by  the  widow  of  the  testamentary  provision  made  for 
her  was  equivalent,  so  far  as  concerned  the  time  of  the  final  distribution  of 
the  estate  as  prescribed  in  the  will,  to  her  actual  death.  But  it  was  held 
otherwise.  The  distribution  could  not  take  place  during  the  lifetime  of  the 
widow,  notwithstanding  her  renunciation. 

9.  The  widow,  by  her  renunciation,  became  "incapable  of  taking,"  but 
that  would  not  in  this  case  operate  to  accelerate  the  remainder,  because  the 
will  provides  that  in  the  event  of  such  incapacity  to  take,  the  bequest  shall 
revert  to  and  become  a  part  of  the  estate.  So,  in  considering  this  as  an  ele- 
ment entering  into  the  construction  of  the  will,  it  may  be  said  that  although 
the  death  of  the  two  daughters  and  the  renunciation  by  the  widow  may  con- 
cur, the  effect  would  be,  not  to  hasten  or  in  anywise  affect  the  expressed 
time  of  the  distribution,  but  simply  that  the  bequests  to  the  daughters  and 
the  failing  bequest  to  the  wife  should  revert  to  and  become  a  part  of  the  testa- 
tor's estate,  with  the  intention,  presumably,  that  they  should  be  and  remain 
such,  in  the  hands  of  the  trustees,  to  be  cared  for  and  managed  by  them  until 
the  appointed  time  for  the  distribution  should  come,  namely,  the  death  of  the 
wife. 

10.  Conceding  the  principle  of  the  rule  to  be,  that  the  remainder  is  accel- 
erated whenever  it  is  apparent  that  the  only  object  of  postponing  the  remain- 
der-man was  that  the  property  might  be  enjoyed  by  the  tenant  for  life, — yet 
here,  that  was  not  the  sole  purpose  of  the  postponement,  for  the  scheme  was 
that  the  body  of  the  estate  should  be  held  in  the  hands  of  the  trustees  to  be 
managed,  improved  and  augmented  by  them  under  the  directions  given  by 
the  testator,  for  a  certain  length  of  time,  which  was  to  be  measured  by  the 
three  lives  of  the  wife  and  the  two  daughters. 
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11.  If  the  time  of  distribution  is  to  he  considered  as  dependent  on  a  life 
estate,  it  must  be  regarded  as  onty  contingently  so  on  this  particular  testa- 
mentary substitute — in  case  of  its  acceptance  by  the  widow — and  that  if  not 
accepted,  it  was  dependent  on  the  dower  estate.  That  it  is  to  be  viewed  as 
fixed  with  reference  to  whichever  should  ultimately  be  and  remain  the  estate 
of  the  widow,  according  as  she  should  accept  or  renounce  the  provision  under 
the  will.  Though  the  widow  has  renounced,  still  a  life  interest — the  dower 
estate — yet  remains  in  her.  There  is,  too,  the  trust  estate.  So  the  interme- 
diate estate  is  not  gone  and  out  of  the  way — there  was  no  failure  of  the 
precedent  estate  upon   which  the  ultimate  remainder  was  limited. 

12.  The  time  for  distribution  of  this  estate,  then,  being  at  the  death  of  the 
widow  of  the  testator,  and  not  before,  and  the  survivorship  of  the  ultimate 
donees — the  "lawful  surviving  descendants"  of  the  brothers  and  sisters  of 
the  testator — being  referred  to  such  period  of  distribution,  only  those  of  the 
class  of  "surviving  descendants"  who  may  be  living  and  capable  of  taking 
at  the  time  of  the  death  of  the  widow  are  entitled  to  the  benefit  of  the  be- 
quest. Surviving  at  the  time  of  distribution  is  a  part  of  the  description 
given  by  the  will,  of  the  donees,  and  there  is  no  gift  to  any  one  who  does  not 
answer  the  description  of  this  element  of  time.  So,  although  those  seeking  a 
present  distribution,  before  the  death  of  the  widow,  are  the  "lawful  descend- 
ants" of  the  brothers  and  sisters  of  the  testator,  they  are  not  the  "lawful 
surviving  descendants,"  within  the  meaning  of  the  will,  and  until  the  time  of 
distribution  it  can  not  be  known  who  of  them  will  be  alive  to  take  then, — 
until  that  time  arrives  it  can  not  be  ascertained  and  made  certain  who  the 
donees  are. 

Appp:al  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below 
by  Henry  W.  Newberry,  Louisa  Cook  Candee,  Fanny  L. 
Edgerton,  Oliver  N.  Edgerton,  Walter  A.  Newberry,  Edward 
H.  Newberry,  William  E.  Newberry,  Charles  P.  Newberry, 
Mary  A.  Ladue,  George  P.  Newberry,  Mary  A.  Starkweather, 
John  S.  Newberry,  and  Walter  Cass  Newberry  for  himself, 
and  also  as  next  friend  of  the  minors,  Walter  F.  Newberry, 
Ella  P.  Newberry,  Amasa  S.  Newberry,  Frederick  M.  New- 
berry, and  John  P.  Newberry,  against  Eliphalet  W.  Blatch- 
ford  and  William  H.  Bradley,  trustees  under  the  last  will 
and  testament  of  Walter  L.  Newberry,  deceased,  and  Julia 
Butler  Newberry,  the  widow  of  the  testator.     The  complain- 
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ants  are  the  nephews  and  nieces  and  grand  nephews  and 
nieces  of  the  testator,  who  are  seeking  a  present  distribution 
of  the  estate,  claiming  to  be  the  ultimate  donees  under  the 
will. 

Such  portions  of  the  will  of  Walter  L.  Newberry  as  are 
essential  to  an  understanding  of  the  questions  presented  are 
as  follows: 

"•I,  Walter  L.  Newberry,  of  the  city  of  Chicago,  in  the 
county  of  Cook,  and  State  of  Illinois,  do  by  these  presents 
make  and  publish  this  my  last  will  and  testament: 

"And,  for  the  purpose  of  carrying  the  same  into  effect,  I 
hereby  nominate  and  appoint  Mark  Skinner  and  Eliphalet 
W.  Blatchford,  both  of  the  city  of  Chicago,  aforesaid,  and 
the  survivor  of  them,  my  executors  and  executor  of  this  my 
last  will  and  testament,  and  do  hereby  give  to  and  invest 
them,  and  the  survivor  of  them,  with  such  authority  and 
powers  in  and  over  the  property  hereby  bequeathed  and  dis- 
posed of,  as  are  necessary  to  carry  into  effect  my  intentions 
and  design  in  the  execution  of  this  my  will,  and  in  the  sev- 
eral donations  and  legacies  herein  specified  and  made.  And 
I  do  hereby  devise  and  bequeath  unto  the  said  Mark  Skinner 
and  Eliphalet  W.  Blatchford,  and  the  survivor  of  them,  the 
residue  and  remainder  of  all  my  estate,  real  and  personal,  of 
which  I  shall  die  seized  and  possessed,  or  to  which  I  may 
have  any  claim  or  right  remaining  after  the  specific  dona- 
tions hereinafter  mentioned  and  contained,  or  as  I  shall 
hereafter  make  by  any  will  or  codicil  remaining  unrevoked 
at  the  time  of  my  decease,  in  trust,  for  the  purposes  herein- 
after fully  set  forth. 

"It  is  my  will,  and  I  hereby  direct,  that  my  said  executors, 
above  mentioned,  be  not  required,  either  jointly  or  severally, 
to  give  or  furnish  bonds,  with  or  without  security,  for  the 
performance  of  their  duties  as  such  executors,  or  as  trustees, 
or  otherwise,  and  that  neither  the  said  Mark  Skinner  nor  the 
said  Eliphalet  W.  Blatchford  shall  be  answerable  for  any 
part  of  my  estate  which  may  be  received  by  the  other,  nor 
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shall  either  be  held  in  anywise  answerable  for  the  debt, 
default,  or  miscarriage  of  the  other  in  any  matter  connected 
with  my  estate.  And  it  is  my  will  that  my  estate  be  charged 
with  the  payment  of  such  reasonable  compensation  to  the 
said  Mark  Skinner  and  Eliphalet  W.  Blatchford  as  they  may 
deem  just  and  proper,  according  to  the  time  and  attention 
they  may  severally  devote  to  the  affairs  of  my  estate;  and  for 
the  purpose  of  conducting  the  business  of  my  said  estate,  mv 
said  executors  and  trustees  are  authorized,  at  the  cost  and 
charge  of  my  estate,  to  keep  an  office  and  employ  such  clerks 
and  agents  as  they  may  deem  necessary  for  the  proper  trans- 
action of  the  business  of  the  estate. 

(Then  follow  directions  in  regard  to  his  funeral  expenses 
and  the  payment  of  debts.) 

"It  is  my  will,  and  I  hereby  direct,  that  my  said  trustees, 
and  the  survivor  of  them,  shall  have  the  power,  and  shall 
exercise  full  control  at  all  times  in  the  appointment  of  their 
successors,  both  as  trustees  as  hereby  constituted,  and  as 
executors  of  this  my  will,  and  that  they,  the  said  Mark 
Skinner  and  Eliphalet  W.  Blatchford,  and  the  survivor  of 
them,  shall  decide  whether  the  persons  so  to  be  appointed 
and  designated  by  them  to  succeed  them  as  my  trustees  and 
executors,  shall  or  shall  not  give  security  for  the  faithful 
performance  of  their  duties. 

(Several  bequests  to  persons  other  than  members  of  his 
immediate  family.) 

"It  is  my  will  and  desire  to  make  provision  for  my  beloved 
wife,  Julia  Butler  Newberry,  provided  she  consents  to  accept 
of  the  same  in  lieu  of  and  instead  of  her  dower  right,  and  all 
other  right,  claim  and  demand  to  my  estate,  or  any  part 
thereof,  in  the  following  manner:  I  give  and  bequeath  to 
her  all  the  household  furniture,  books,  paintings  and  works 
of  art,  (except  such  as  I  may  hereinafter  specially  bequeath  to 
others,)  carriages,  horses  and  harness  that  may  belong  to  me 
at  the  time  of  my  decease,  to  be  hers  absolutely.  I  also  give 
and  bequeath  to  her  a  life  estate  in  the  south-west  quarter  of 
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block  thirty-four  (34)  in  Kinzie's  addition  to  Chicago,  in  the 
city  of  Chicago  aforesaid,  with  the  dwelling-house,  etc.,  sit- 
uated thereon,  being  occupied  by  me  at  present  as  my  home- 
stead, to  be  held,  used  and  occupied  by  her  during  her  life 
as  she  may  see  fit.  And  I  do  hereby  direct  that  my  said 
trustees  pay  to  her,  for  her  support  during  her  natural  life, 
the  sum  of  eight  thousand  dollars  ($8,000)  annually,  to  be 
paid  to  her  in  quarter-yearly  payments  of  two  thousand  dol- 
lars ($2,000),  upon  her  sole  and  separate  receipt,  acquittance 
or  order.  In  case  my  said  wife  should  prefer  to  reside  else- 
where than  in  the  city  of  Chicago,  she  shall  have  the  right  at 
any  time,  upon  first  notifying  my  said  trustees  in  writing  of 
her  desire,  to  change  her  residence,  and  upon  relinquishing 
and  conveying  to  them  and  putting  them  in  unincumbered 
and  disembarrassed  possession  of  said  south-west  quarter  of 
block  thirty-four  (34)  in  Kinzie's  addition  to  Chicago,  to 
become  from  thenceforward  a  part  of  the  mass  of  my  estate 
in  the  hands  of  my  said  trustees,  to  request  my  said  trustees 
to  purchase  for  her  use  and  occupancy  during  her  life  another 
house  and  lot  wheresoever  in  the  United  States  of  America 
she  may  prefer  to  reside,  and  thereupon  my  said  trustees  shall 
purchase  at  such  point  or  place  in  the  United  States  of 
America  as  my  said  wife  shall  indicate  in  writing,  a  house 
and  lot  of  a  value  not  to  exceed  the  sum  of  thirty  thousand 
dollars  ($30,000),  and  shall  furnish  the  same  in  due  and  proper 
manner,  at  a  cost  not  to  exceed  five  thousand  dollars  ($5000), 
which  said  house  and  lot  shall  belong  to  and  be  a  part  of  my 
estate,  subject  to  be  used  and  occupied  by  my  said  wife  during 
her  natural  life,  but  the  furniture  to  be  absolutely  hers.  None 
of  the  foregoing  provisions  for  the  benefit  of  my  wife  shall 
be  operative  or  have  any  effect,  but  the  same  shall  all  and 
singular  be  inoperative  and  void,  unless  she  shall  within 
twelve  months  after  my  decease  relinquish  in  due  form  of 
law,  all  right,  title,  claim  and  demand  which  she  may  have 
or  be  entitled  to  by  law,  by  way  of  dower  or  otherwise,  to 
my  estate  or  any  part  or  portion  thereof,  it  being  my  inten- 
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tion  that  the  foregoing  provision  for  my  said  wife  shall,  if 
taken  and  accepted  by  her,  be  wholly  in  lien  of  and  instead 
of  her  dower,  and  any  and  all  other  claims,  demands  and 
right  which  she  has  or  may  have  by  law  or  in  anywise  to  my 
estate,  or  any  part  or  portion  thereof. 

"  I  give  and  bequeath,  and  hereby  direct,  my  said  trustees  to 
pay  to  my  daughter  Mary  Louisa  Newberry,  the  sum  of 
twenty-five  thousand  dollars  ($25,000)  on  her  arriving  at  the 
age  of  twenty-five  (25)  years,  but  if  she  should  marry  before 
arriving  at  that  age,  then  the  said  sum  of  twenty-five  thou- 
sand dollars  ($25,000)  shall  be  paid  to  her  upon  the  consum- 
mation of  her  marriage,  upon  her  sole  and  separate  receipt  or 
order  in  writing. 

"  In  like  manner  I  give  and  bequeath,  and  direct  my  said 
trustees  to  pay  to  my  daugher  Julia  Rosa  Newberry,  the  sum 
of  twenty-five  thousand  dollars  ($25,000)  on  her  arriving  at 
the  age  of  twenty-five  (25)  years,  but  if  she  should  marry 
before  arriving  at  that  age,  then  the  said  sum  of  twenty-five 
thousand  dollars  ($25,000)  shall  be  paid  to  her  upon  the  con- 
summation of  her  marriage,  upon  her  sole  and  separate  receipt 
or  order  in  writing. 

"It  is  my  will,  and  I  hereby  direct,  that  after  the  payment 
of  the  gifts,  devises  and  bequests,  in  this  my  will  specially 
set  forth,  my  said  trustees  shall  divide  the  net  income 
annually  arising  from  the  residue  and  remainder  of  my  estate 
remaining  in  their  hands,  and  subject  to  their  control,  equally 
between  my  said  daughters,  Mary  L.  Newberry  and  Julia  R. 
Newberry,  to  be  theirs  absolutely.  Such  division  and  appor- 
tionment shall  be  made  yearly,  and  as  soon  after  the  first  day 
of  January,  in  each  and  every  year,  as  the  same  can  conve- 
niently be  done  by  my  said  trustees,  and  payment  thereof 
shall  be  made  to  my  said  daughters,  respectively,  upon  their 
sole  and  separate  receipt,  or  order  in  writing.  In  case,  how- 
ever, that  my  said  daughter  Julia  shall  not,  at  the  time  my  said 
trustees  enter  upon  the  discharge  of  their  duties  as  such 
trustees,  have  arrived  at  the  age  of  twenty-one  years,  and 
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remain  unmarried,  then  my  said  trustees  shall  appropriate 
from  her  share  of  such  annual  net  income,  from  time  to  time, 
so  much  thereof  as  shall  be  necessary  for  her  support,  cloth- 
ing, education,  traveling  expenses,  etc.,  and  shall  invest  the 
remainder  for  her  benefit.  Whenever  and  as  soon  as  my 
said  daughter  Julia  shall  become  married,  if  she  marry 
before  arriving  at  the  age  of  twenty-one  years,  and  in  any 
event  when  she  shall  arrive  at  the  age  of  twenty-one  years, 
.my  said  trustees  shall  assign  over  and  deliver  to  her  all  the 
securities  in  which  any  accumulation  of  her  moiety  from  such 
net  income  may  have  been  invested,  and  shall  pay  to  her  the 
portion  of  such  accumulation,  if  any,  remaining  uninvested 
in  their  hands,  and  thereafter  shall  regularly  pay  over  to  her, 
on  her  sole  and  separate  receipt,  or  order  in  writing,  as  above 
provided,  year  by  year,  her  portion  of  such  annual  net  income. 
And  it  is  my  will  that  my  said  daughters  shall  always  have 
the  absolute  control  and  enjoyment  of  whatsoever  they  may 
receive  in  anywise  from  my  estate,  as  provided  in  this  my 
will,  without  any  interference  on  the  part  of  their  husbands, 
in  case  they,  or  either  of  them,  should  marry,  and  without 
such  share  or  portion  being  in  anywise  liable  for  the  debts 
of  such  husbands,  or  be  in  anywise  subject  to  the  control, 
order  or  disposition  of  any  such  husband  or  husbands. 

"  If,  from  any  cause,  the  net  income  of  my  estate  shall  at  any 
time  be  inadequate  to  the  support  of  my  said  daughters,  and 
there  shall  not  be  in  the  hands  of  my  trustees,  from  such  net 
income,  sufficient  to  enable  them  to  pay  over  yearly,  and 
every  year,  to  each  of  my  said  daughters,  at  least  the  sum  of 
twenty-five  hundred  dollars  ($2500),  then,  and  in  such  case, 
I  direct  that  my  said  trustees  take  from  the  principal  of  my 
estate  so  much  as  will  make  up,  with  the  net  income,  a  sum 
sufficient  to  enable  them  to  apportion  to  each  of  my  said 
daughters  twenty-five  hundred  dollars  ($2500),  and  to  pay 
the  same  to  them,  respectively,  in  manner  and  form  as  here- 
inbefore provided. 
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"I  hereby  give  and  bequeath  to  my  said  daughter  Mary, 
the  portrait  of  myself,  painted  by  Healy;  and  to  my  said 
daughter  Julia,  I  give  and  bequeath  my  gold  watch  that  I 
have  worn  for  many  years,  and  I  give  her,  with  the  watch, 
the  key  and  other  attachments. 

"  In  case  of  the  death  of  either  of  my  said  daughters, 
leaving  no  lawful  issue  living,  I  will  and  direct  that  the  part 
and  portion  of  the  net  income  which  would  have  belonged 
to  such  daughter,  as  hereinbefore  provided,  had  she  sur- 
vived, shall,  from  and  after  her  decease,  belong  to  and  be 
paid  over  by  my  said  trustees  to  my  other  daughter,  if  she 
survive;  but  if  she,  too,  has  then  deceased,  leaving  lawful 
issue,  then  such  part  and  portion  shall  belong  to  and  be 
paid  over  to  such  lawful  issue,  until  the  final  distribution  of 
my  estate,  as  hereinafter  provided. 

"In  case  of  the  death  of  both  of  my  said  daughters  with- 
out lawful  issue,  it  is  my  will  that  thereafter  the  portion  of 
my  estate,  both  principal  and  interest,  which  would  have 
belonged  to  them,  respectively,  in  case  they  or  either  of  them 
had  survived,  shall  revert  to  and  become  a  part  of  my  estate. 
And  it  is  my  will,  and  I  direct,  that  in  the  case  of  each  and 
every  bequest,  and  of  every  instance  in  which  I  have  directed 
my  trustees  to  pay  over  money  to  any  person  or  persons 
whomsoever,  if  the  person  or  persons  to  whom  or  for  whose 
benefit  I  have  made  such  bequests,  or  directed  money  to  be 
paid  as  aforesaid,  shall  have  deceased,  or  from  any  cause  be 
incapable  of  taking,  then  the  amount  so  bequeathed,  or  so 
directed  to  be  paid  over,  shall  revert  to  and  become  a  part  of 
my  estate,  unless  I  have  otherwise  specifically  directed. 

"In  case  of  the  death  of  both  or  either  of  my  daughters, 
during  the  lifetime  of  my  wife,  leaving  lawful  issue  living, 
it  is  my  will,  and  I  direct,  that  such  lawful  issue  shall  have 
and  receive  from  my  said  trustees  the  portion  of  the  net 
income  from  my  estate  which  would  have  belonged  to  that 
one  of  my  daughters  from  whom  they  are  descended,  had  she 
survived,  such  lawful  issue  taking  in  these  cases,  and  also  in 
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all  cases  arising  under  this  my  will,  per  stirpes,  and  not  per 
capita. 

"It  is  my  will,  and  I  direct,  that  neither  of  my  said  daugh- 
ters, or  their  issue,  shall  have  the  power  or  right  to  expend 
in  advance,  or  anticipate,  mortgage  or  encumber  in  anywise, 
the  yearly  income  from  my  estate,  so  to  be  paid  year  by  year 
to  them,  respectively,  as  hereinbefore  provided;  nor  shall 
they  have  the  right  to  give  orders  in  advance  for  the  same  on 
my  said  trustees. 

(Giving  specific  directions  for  distribution  among  his 
errand  children  in  case  of  the  death  of  one  or  both  of  his 
daughters  leaving  lawful  issue.) 

"In  case  of  the  death  of  both  of  my  said  daughters,  with- 
out leaving  lawful  issue,  then  immediately  after  the  decease 
of  my  wife,  if  she  survive  my  said  daughters,  but  if  not, 
then  immediately  after  the  decease  of  the  last  surviving  one 
of  my  said  daughters,  my  said  trustees  shall  divide  my  estate 
into  two  equal  shares,  my  said  trustees  being  the  sole  judges 
of  the  equality  and  correctness  of  such  division,  and  shall  at 
once  proceed  to  distribute  one  of  such  shares  among  the 
lawful  surviving  descendants  of  my  own  brothers  and 
sisters,  such  descendants  taking  per  stirpes,  and  not  per 
capita. 

"The  other  share  of  my  estate  shall  be  applied  by  my  said 
trustees,  as  soon  as  the  same  can  consistently  be  done,  to  the 
founding  of  a  free  public  library,  to  be  located  in  that  por- 
tion of  the  city  of  Chicago  now  known  as  '  The  North 
Division.'  And  I  do  hereby  authorize  and  empower  my 
said  trustees  to  establish  such  library  on  such  foundation, 
under  such  rules  and  regulations  for  the  government  thereof, 
appropriate  such  portion  of  the  property  set  apart  for  such 
library,  to  the  erection  of  proper  buildings,  and  furnishing 
the  same,  and  such  portion  to  the  purchase  and  procurement 
of  books,  maps,  charts,  and  all  such  other  articles  and 
things  as  they  may  deem  proper  and  appropriate  for  a 
library,  and  such   other  portion   to   constitute  a  permanent 


22  Blatchford  et  al.  v.  Newberry  ei  al.  [Feb. 

Statement  of  the  case. 

fund,  the  income  of  which  shall  be  applicable  to  the  purpose 
of  extending  and  increasing  such  library, — hereby  fully  em- 
powering my  said  trustees  to  take  such  action  in  regard  to 
such  library  as  they  may  judge  fit  and  best,  having  in  view 
the  growth,  preservation,  permanence  and  general  usefulness 
of  such  library. 

"  In  the  management  and  conduct  of  my  estate  by  my  said 
trustees,  it  is  my  will,  and  I  direct,  that  the  following  de- 
scribed premises  and  property,  situate,  lying  and  being  in  the 
city  of  Chicago,  aforesaid,  to-wit :  (describing  the  property), 
shall  not  be  sold  or  mortgaged  by  my  said  trustees  during  the 
lifetime  of  my  wife  and  daughters,  or  either  of  them,  nor 
until  it  shall  become  necessary  for  my  said  trustees  to  divide 
and  make  final  division  and  distribution  of  my  estate  as 
hereinbefore  in  this  my  will  provided;  but  my  said  trustees 
shall  have  the  right  and  power  at  all  times  to  demise,  lease, 
and  to  farm  let  all  and  singular  the  above  described  property 
and  premises,  to  such  persons,  in  such  tracts  and  parcels,  at 
such  rent,  upon  such  terms,  and  for  such  length  of  time,  as 
they  may  judge  best, — no  lease,  however,  to  be  made  for  a 
longer  term  than  five  years,  in  order  that  my  said  trustees 
may  as  often  as  once  in  five  years,  at  the  furthest,  have 
the  control  of  said  premises,  in  order  that  they  may  again 
lease  the  same,  or  make  such  other  disposition  of  the  same 
as  circumstances  may  require. 

"It  is  my  will,  and  I  direct,  that  all  my  estate,  real  and 
personal,  shall  at  all  times  be  subject  to  the  absolute  control 
and  management  of  my  said  trustees,  to  be  sold,  conveyed, 
leased,  or  otherwise  disposed  of  by  them,  precisely  in  the 
same  manner  as  I  myself  have  the  right  to  do  now  in  my 
lifetime,  at  the  time  of  making  this  my  will,  it  being  my 
intention  that  there  shall  be  no  limitation  or  restriction  to 
their  power  or  control  over  all  and  singular  my  estate,  and 
every  part  and  portion  thereof,  excepting  as  is  reserved  in 
the  provision  of  my  will  immediately  preceding  this,  to  the 
end  that   they  may  apply  all   my  said  estate,  and  the  incre- 
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irient  and  income  thereto  and  thereof,  to  the  uses  and  pur- 
poses, and  in  manner  and  form  as  in  this  my  will  directed. 
It  is  my  will,  and  I  direct,  that  my  said  trustees  shall  have 
the  right,  if  they  judge  best,  to  sell  and  dispose  of  each, 
any,  and  every  portion  of  my  real  estate,  either  for  cash  or 
upon  credit,  to  such  persons  and  upon  such  terms  as  they 
may  judge  best,  except  as  hereinbefore  reserved  and  limited, 
and  to  apply  the  proceeds  arising  from  such  sale  and  disposi- 
tion of  my  real  estate,  and  also  such  portions  of  my  personal 
property  as  they  shall  judge  best,  in  improving  any  portion 
of  my  real  estate  by  erecting  stores,  dwellings,  hotels,  offices 
of  all  kinds,  with  all  proper  out-buildings,  and  to  make  all 
necessary  minor  improvements  thereon,  for  such  uses  and 
purposes  as  they  shall  judge  best  for  the  interest  of  my 
estate;  but  it  is  my  wish  and  desire  that  permanent,  substan- 
tial improvements  shall  first  and  chiefly  be  made  by  my  said 
trustees  upon  the  property  and  premises  reserved  in  the  fore- 
going provision  of  this  my  will  from  being  sold  by  my  said 
trustees,  until  it  may  become  necessary  to  sell  the  same  in 
order  to  make  a  final  division  and  distribution  of  my  estate, 
as  hereinbefore  in  this  my  will  provided. 

"In  making  investment  of  money  that  may  from  time  to 
time  come  into  the  hands  of  my  trustees,  and  not  be  used  by 
them  in  the  fulfillment  of  the  trusts  in  this  my  will  provided, 
nor  in  making  improvements  as  mentioned  in  the  foregoing 
provision  of  this  my  will,  it  is  my  wish,  and  I  direct,  that  my 
said  trustees  invest  the  same  either  in  the  securities  of  the 
United  States  of  America,  or  of  the  State  of  Illinois,  or  of 
the  county  of  Cook,  or  of  the  city  of  Chicago,  or  in  loans 
secured  by  bond  and  mortgage  on  good,  improved,  unincum- 
bered real  estate  in  the  city  of  Chicago,  worth,  in  their  judg- 
ment, at  least  twice  the  amount  of  the  money  loaned  and 
secured  thereon, — the  land  to  be  worth,  without  improvement, 
at  least  as  much  as  the  amount  loaned  upon  such  improved 
property;  it  being  my  intention  that  my  said  trustee  may 
invest  in  any  or  all  of  said  securities  as  they  may  see  fit, 
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but  in  none  other;  and  in  purchasing  bonds  of  the  United 
States,  State  of  Illinois,  county  of  Cook,  or  city  of  Chicago, 
to  pay  therefor  the  market  price  at  the  time  and  times  of 
making  such  purchase. 

"  It  is  my  will,  that  if  my  said  trustees,  or  any  of  them, 
or  any  trustees  or  trustee  to  be  appointed  under  this  clause, 
shall,  after  my  death,  die,  or  be  unwilling,  or  incompetent, 
or  unfit  to  accept  or  execute  the  trusts  of  my  will,  or  shall 
desire  to  retire  from  the  office,  it  shall  be  lawful  for  the  com- 
petent accepting  trustees  or  trustee,  for  the  time  being,  if 
any,  whether  retiring  from  the  office  of  trustee  or  not,  to 
substitute  by  any  writing,  under  their  or  his  hands  or  hand, 
any  persons  or  person,  in  whom  alone,  or  (as  the  case  may  be) 
jointly  with  any  surviving  or  continuing  trustees  or  trustee, 
my  trust  estate  shall  vest,  or  by  proper  assurances  be  vested. 
And  I  exempt  every  trustee  of  my  will  from  liability  for 
losses  occurring  without  his  own  willful  default,  and  author- 
ize him  to  retain  and  allow  to  his  co-trustees  or  co-trustee  all 
costs,  charges  and  expenses  incidental  to  the  trusteeship. 
And  I  declare  that  the  powers  and  discretions  hereinbefore 
vested  in  my  trustees  hereinbefore  named,  shall  be  exer- 
cisable by  the  trustees  or  trustee,  for  the  time  being,  of 
my  will. 

"  It  is  my  will,  and  I  direct,  that  all  taxes  and  assessments 
of  every  kind  and  character,  as  well  income  tax  as  all  other, 
and  all  charges  and  expenses  whatsoever  incurred  in  the  man- 
agement of  my  estate,  be  first  paid  out  of  the  income  of  my 
estate,  if  possible,  and  the  surplus  income,  if  any  remaining 
in  the  hands  of  my  trustees,  shall  be  the  net  income  of  my 
estate. 

"In  consequence  of  an  acquaintance  and  friendship  now 
subsisting  for  thirty  years  between  myself  and  my  said  trus- 
tee Mark  Skinner,  I  have  such  confidence  in  his  judgment, 
that,  whilst  I  do  not  anticipate  that  any  conflict  of  opinion 
will  arise  in  regard  to  the  management  of  my  estate,  it  is  my 
wish  that  so  long  as  he  remains  trustee  of  my  estate,  his  opinion 
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in  regard  to  the  conduct  and  management  of  the  same  may 
prevail  in  cases  where  difference  of  judgment  may  occur." 

The  will  was  executed  on  the  30th  day  of  October,  1866. 

Subsequently,  on  the  22d  of  July,  1868,  the  testator  added 
the  following  codicil : 

"  Whereas,  it  will  appear,  by  reference  to  that  clause  of  my 
said  will  wherein  I  have  made  provision  for  my  beloved 
wife,  that  I  directed  my  trustees  to  pay  to  her  during  her 
natural  life,  for  her  support,  the  sum  of  eight  thousand  dol- 
lars annually,  in  quarter-yearly  payments: 

"I  now  declare  that  it  is  my  will  that  said  amount  be 
increased  to  the  sum  of  ten  thousand  dollars,  and  I  hereby 
direct  that  instead  of  said  sum  of  eight  thousand  dollars 
annually,  my  said  trustees  pay  to  my  said  wife,  Julia  Butler 
Newberry,  the  sum  of  ten  thousand  dollars  annually  during 
her  natural  life,  in  the  same  manner  and  for  the  same  pur- 
pose, and  upon  the  like  terms,  conditions  and  limitations,  as 
set  forth  and  expressed  in  said  clause  of  my  said  will. 

"And  in  the  event  that  my  said  wife  shall  elect  to  accept 
the  provision  made  in  said  will  in  lieu  of  dower,  and  to  retain 
and  use  and  occupy  for  her  residence  my  present  homestead, 
situate  upon  the  south-west  quarter  of  block  34,  in  Kinzie's 
addition  to  Chicago,  then  it  is  my  will,  and  I  hereby  direct, 
that  my  said  trustees,  at  the  request  of  my  said  wife,  and  in 
their  own  discretion,  expend  from  time  to  time,  from  the 
capital  of  my  estate,  a  sum  not  exceeding  fifteen  thousand 
dollars  in  the  making  of  repairs  and  additions  to  said  premi- 
ses, and  in  the  erection  of  out-buildings  upon  said  premises. 

"If,  in  the  opinion  of  my  said  trustees,  it  would  be  for  the 
best  interest  of  my  estate,  in  order  to  secure  valuable  im- 
provements to  be  made  upon  any  unimproved  lot  or  lands 
belonging  to  my  estate,  to  lease  said  lot  or  lands  for  a  longer 
period  than  five  years,  then  my  will  is,  and  I  hereby  direct, 
that  my  said  trustees  lease  and  demise  the  same  for  any 
period  longer  than  five  years,  but  not  exceeding  the  period 
of  twenty  years,  as  they  may  see  fit. 
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"It  is  also  my  will,  and  I  hereby  direct,  that  the  issue  of 
my  children  shall  take,  under  my  said  will,  in  all  cases,  by 
way  of  representation,  and  not  according  to  their  number, 
anything  in  said  will  contained,  expressed  or  implied,  to  the 
contrary  notwithstanding. 

"  It  is  my  will,  and  I  hereby  direct,  that  the  amount  which 
in  any  one  year  may  be  charged  to  the  income  of  my  estate 
for  special  assessments  for  opening  or  improving  streets  and 
alleys,  shall  not  exceed  the  sum  of  ten  thousand  dollars,  and 
that  any  excess  over  and  above  said  sum  paid  by  my  trustees 
in  any  one  year,  for  such  purpose,  ^shall  be  taken  from  the 
capital  of  my  estate." 

At  the  date  of  the  filing  of  the  bill  the  two  daughters  of 
the  testator  had  died  without  issue,  and  unmarried.  The 
widow,  however,  was  still  living,  but  had  previously  re- 
nounced the  provision  made  for  her  by  the  will,  taking  her 
share  of  the  estate  given  by  the  statute. 

The  question  presented  for  determination  is,  whether,  under 
a  proper  construction  of  the  will,  there  can  be  now,  during 
the  lifetime  of  the  widow  of  the  testator,  a  legal  division  of 
the  estate  by  the  trustees,  one-half  to  the  descendants  of  the 
testator's  brothers  and  sister,  and  the  other  half  to  the  public 
library.  The  circuit  court  decreed  that  the  division  should 
be  now  made.     The  defendants  appealed. 

Messrs.  Isham  &  Lincoln,  for  the  appellants: 
It  is  the  settled  doctrine  of  the  courts  of  England,  and  of 
this  country,  generally,  that  where,  by  will,  there  is  a  gift  to 
survivors,  and  a  period  can  be  found  in  the  will  for  the  pay- 
ment, transfer  or  distribution  of  the  subject  matter  of  the 
gift,  the  survivorship  is  to  be  referred  to  the  period  of  pay- 
ment or  distribution,  unless  there  are  clear  words  in  the  will 
compelling  its  reference  to  some  other  period,  and  the  survi- 
vors intended  are  those  surviving  at  that  period.  Hawes  v. 
Hawes,  1  Ves.  Sr.  12;  Edwards  v.  Edwards,  15  B.  57; 
Knight  v.  Poole,  32  id.  548;  Stevenson  v.  Gullan,  18  id.  590; 
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Carver  v.  Burgess,  id.  541 ;  Hearn  v.  Baker,  2  K.  &  J.  386 ; 
Keathway  v.  Reed,  3  DeG.  M.  &  G.  22 ;  Cripps  v.  Walcott, 
4  Madd.  11;  Spurrellv.  Spurrell,  11  Hare,  54;  Wordworth  v. 
IFood,  1  H.  L.  129;  Young  v.  Robertson,  8  Jur.  K  S.  825; 
Greyson's  Estate,  2  DeG.  T.  &  G.  428 ;  Harriott  v.  ^6eZJ,  7 
L.  R.  Eq.  482;  Theob.  on  Const,  of  Wills,  358;  Rldgeway 
v.  Underwood,  67  111.  419;  &mfon  v.  .Boyd,  19  Ohio  St.  30; 
Cambridge  v.  Rous,  25  B.  415;  Brograve  v.  Winder,  2  Ves. 
Jr.  634;  Houghton  v.  Whitgrave,  J.  &  W.  146;  Newton  v. 
Ayscough,  19  Ves.  536 ;  Jennings  v.  Jennings,  44  111.  491 ; 
Verley  v.  Richardson,  8  DeG.  M.  &  G.  126 ;  Handberry  v .  Boo- 
little,  38  111.  206;  Tfren  v.  Ifywes,  2  Mete.  (Ky.)  131;  i?o£- 
com6  v.  Lake,  4  Zabr.  686 ;  Robertson  v.  JTOson,  38  N.  H. 
48 ;  Hasldns  v.  Tate,  25  Pa.  St.  251 ;  Bessee  of  Westbroohe  v. 
Romeyn,  1  Bald.  202;  2  Williams  on  Exrs.  1576  (n)  Y. ; 
Stephens  v.  Evans,  30  Ind.  47;  Olney  v.  i3W£,  21  Pick.  315; 
Hurlbut  v.  Emerson  et  al.  16  Mass.  240;  Thompson  v.  Budding- 
ton,  104  id.  193;  2W  v.  Pennell,  1  Edw.  Ch.  358;  Teed 
v.  Jforfon,  60  N.  Y.  506. 

In  the  present  will,  instead  of  words  compelling  a  differ- 
ent reference,  this  reference  is.  confirmed  by  the  form  of  the 
gift,  and  by  the  fact  that  the  same  result  would  follow  even 
if  there  were  no  words  of  survivorship  at  all,  from  the  fact 
there  is  no  gift  at  all,  except  in  the  direction  to  distribute. 
Nothing  is  given  to  any  one  except  such  as  may  be  in  being, 
capable  of  taking,  at  the  time  of  distribution.  Until  the 
time  of  distribution  it  can  not,  therefore,  be  ascertained  to 
whom  any  gift  is  made.  Bealce  v.  Robinson,  3  Mer.  363; 
Vawdry  v.  Geddes,  1  Euss.  &  My.  203 ;  Brake  v.  Pell,  3 
Edw.  Ch.  *  267 ;  Bock  v.  Bamb,  4  L.  E.  Eq.  372 ;  Shum  v. 
Hobbs,  3  Dr.  98. 

In  this  case  the  testator  has  not  named  his  donees,  but  has 
described  them.  No  one  can  claim  under  such  a  gift  unless 
he  can  predicate  of  himself  the  whole  of  the  testator's  descrip- 
tion ;  and  when  the  element  of  time  enters  into  the  descrip- 
tion, no  one  can  claim  to  be  a  donee  who  does  not  answer  the 
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description  in  this  element  of  time.  Merry  v.  Hill,  8  L.  R. 
Eq.  619;  Festing  v.  Allen,  12  M.  &  W.  279;  Holmes  v.  Pres- 
cott,  10  Jar.  N.  S.  507;  Rhodes  v.  Whitehead,  2  Dr.  &  Sra. 
532;  Botsford  v.  Kibbell,  3  Yes.  Jr.  363;  Litchworth's 
Appeal,  30  Pa.  St.  175;  Newman  v.  Newman,  10  Sim.  51; 
Buffield  v.  Duffield,  3  Bligh  K  E.  260;  Smith  on  Exec.  In- 
terests, (supplement  to  Fearne,)  sec.  281. 

But  it  may  be  urged  that  the  doctrine  of  acceleration  of 
remainders  makes  the  extinction  of  the  life  estate,  or  estates 
after  which  a  remainder  is  limited,  equivalent  to  the  death  of 
the  life  tenant  or  tenants;  that  by  the  death  of  the  daughters 
the  widow  became  the  only  remaining  person  to  whom  a  life 
interest  was  bequeathed,  and  that  in  the  exercise  of  her  stat- 
utory right  of  election  she  had  rejected  the  testamentary  offer 
in  lieu  of  dower,  and  thus  had  already  extinguished  the  only 
life  estate  which,  by  the  will,  was  precedent  to  the  distribu- 
tion. 

If,  for  the  sake  of  the  argument,  we  assume  that  the  time 
of  distribution  is  appointed  with  reference  to  the  termination 
of  the  precedent  life  estate,  it  still  remains  true  that  the  pre- 
cedent estate  is  not  removed. 

1.  The  life  tenant  who  has  survived  the  others  and  is  the 
last  of  the  three,  had  her  choice  between  two  distinct  inter- 
ests. One  was  given  by  the  law, — her  dower.  The  other 
arose  from  the  testator's  desire  to  purchase  this  dower  inter- 
est, and  thus  bring  the  whole  estate  under  one  management 
until  its  final  disposition.  Her  refusal  to  give  up  her  dower 
and  take  a  testamentary  bequest  did  not  extinguish  her  rela- 
tion to  the  estate  as  one  of  the  three  persons  whose  life  inter- 
ests preceded  the  distribution.  Her  refusal  left  her  original 
life  estate  unremoved  and  unimpaired.  Nothing  in  the  will 
indicates  that  the  statutory  was  any  less  than  the  testamentary 
one  intended  to  precede  the  distribution.  Neither  one  is  a 
gift  by  the  will  more  than  the  other.  One  is  an  estate  for 
life,  created  by  statute;  the  other  is  offered  by  the  will,  but 
only  on  condition  that  the  first  is  given  up  in  exchange.     In 
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such  case  the  substitute  would  be  purchased,  and  riot  given, 
and  would  take  the  place  of  the  interest  for  which  it  was 
substituted.  Isenhart  v.  Brown,  1  Edw.  Ch.  413;  2  Scrib.  on 
Dower,  496;  1  Roper  on  Leg.  297;  2  Williams  on  Exrs. 
(ed.1877)  1364.  Therefore,  no  end  has  yet  been  reached  of 
the  life  estates  preceding  the  period  of  distribution. 

2.  The  remainders  limited  to  a  class  of  persons,  to  be 
ascertained  by  the  death  of  a  person  now  living,  are  contin- 
gent. Until  that  event  occurs  it  can  not  be  told  who  will  be 
entitled  to  receive  the  estate,  nor,  in  fact,  whether  any  one 
will  then  be  in  esse  answering  the  description  of  the  donees. 
The  estate  is  given  to  trustees  to  avoid  intestacy,  and  hold  it 
together  for  accumulation  till  that  event  occurs;  and  nothing 
but  the  occurrence  of  that  event,  upon  which  the  remainders 
must  rest  or  fail  altogether,  can  defeat  this  trust  estate.  This 
estate,  held  for  the  contingent  remainder-men,  is  precedent  to 
the  distribution,  and  is  not  removed.  The  question  supposed, 
therefore,  does  not  arise  in  this  case.  It  is  impossible  that 
any  act  of  the  widow  can  defeat  and  change  the  trust  for 
their  unascertained  remainder-men.  Roe's  Exrs.  v.  Roe  et  al. 
21  K  J.  Eq.  253;  Estate  of  Delaney,  49  Cal.  76;  Plympton 
v.  Plympton,  6  Allen,  178  ;  Firth  v.  Denny,  2  id.  468. 

In  the  will  there  is  nothing  to  indicate  that  the  time  of 
distribution  was  appointed  on  account  or  with  reference  to 
any  preceding  estates  at  all.  The  testator  had  the  right, 
arbitrarily,  to  appoint  the  time  of  distribution  at  his  widow's 
death,  without  reference  to  any  precedent  estates.  In  this 
case  he  appointed  it  at  the  death  of  his  widow. 

The  testator's  intention,  to  which  the  rule  of  acceleration 
is  subordinate,  is  plainly  shown, — that  the  estate  should  be 
held  together  through  the  lifetime  of  his  family.  The  final 
disposition  is  a  complete  one  of  his  entire  estate.  He  does 
not  attempt  to  make  such  a  disposition  until  a  time  when  the 
whole  estate  will  be  subject  to  such  a  disposition  by  him,  and 
when  all  the  interest  of  his  widow  therein  will  have  been 
eliminated  by  her  decease. 
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But  the  end  of  a  life  estate  under  this  will  is  not  the  le<ral 
equivalent  of  the  death  of  the  life  tenant.  If  all  the  inter- 
est of  the  daughters  and  of  the  widow  in  the  testator's  estate 
were,  in  fact,  extinguished  now,  the  principle  of  acceleration 
could  have  no  application  here. 

In  all  the  cases  in  which  the  principle  of  acceleration  has 
ever  been  allowed  to  operate,  the  remainders  accelerated 
were  vested.  There  can  be  no  acceleration  of  a  contingent 
remainder.  Theobold's  Const,  of  Wills,  450;  Wade  Gerry  v. 
Handley,  1  Ch.  D.  653;  CarrlcJc  v.  Errington,  2  P.  Wms. 
361 ;  Augustus  v.  Seabolt,  3  Mete.  (Ky.)  156. 

The  principle  of  acceleration  relates  to  enjoyment  of  an 
estate, — not  to  the  title  to  it.  It  is  possession  that  is  accele- 
rated,— not  ownership.  To  transfer  an  estate  from  one  class 
of  persons  described  as  donees,  to  another  class  not  so 
described,  is  not  acceleration  of  a  remainder  to  its  owners, 
but  shifting  the  ownership  to  persons  to  whom  it  does  not 
belong. 

In  all  cases  in  which  the  principle  of  acceleration  has 
operated,  the  court  has  had  to  deal  with  the  word  "  death," 
when  used  as  a  limitation  or  boundary  to  define  the  end  of 
the  estate  of  the  first  taker,  the  life  tenant.  Such  is  always 
the  case  where  there  is  a  gift  to  A  for  life,  and  after  his 
death  to  B, — the  words  "for  life  and  after  his  death"  repre- 
sent a  mere  limitation  or  boundary  of  the  estate  of  A,  the 
first  taker.  In  that  case,  B  is  a  person  definitely  and 
unequivocally  designated  as  the  second  taker.  In  such  case 
the  canon  of  definition  in  question,  if  for  any  reason  A  can 
not  or  will  not  take  the  estate,  makes  the  word  "death  "  the 
equivalent  of  u  end  of  the  life  estate."  In  such  case  the 
second  taker  is  definitely  pointed  out,  and  has  an  estate  vested 
by  the  terms  of  the  will  itself,  without  any  preliminary  aid  of 
the  canon  of  definition,  which  is  a  part  of  the  rule  of  acceler- 
ation. In  this  case  the  second  estate  is  not  given  to  definite 
persons  by  name.  It  is  given  to  persons  described  as  sur- 
viving   at    the   death  of   Mrs.  Newberry,  so  that  the  word 
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"death"  points  to  the  time  which  enters  into  the  description 
of  the  donees.  The  enjoyment  of  an  estate  can  not  be  accel- 
erated until  the  person  is  first  ascertained  to  whom  it  is  given. 
"We  contend  that  the  conditions  of  the  rule  of  acceleration 
must  precede  the  application  of  the  rule,  and  must  be  created 
aliunde,  and  without  the  aid  of  the  rule, — that  the  canon  of 
definition,  which  is  a  part  of  the  rule,  can  not  first  be  applied 
to  the  description  of  the  persons  who  are  to  take  the  next 
estate,  so  as  to  change  them  from  one  class  to  another,  and 
then  be  applied  a  second  time  for  the  purpose  of  accelera- 
tion. We  say  there  can  be  no  acceleration  of  a  contingent 
estate  to  an  uncertain  and  contingent  person,  and  that  the 
canon  of  definition  can  not  be  once  applied  to  eliminate  the 
contingency  from  the  description  of  the  second  taker,  so  as 
to  vest  a  contingent  interest,  and  then  applied  again  and  a 
second  time  for  the  purpose  of  acceleration,  as  if  this  interest 
had  been  vested  originally.  It  can  not  be  used,  and  never 
was  used,  to  create  the  condition  which,  in  the  nature  of 
things,  must  precede  the  operation  of  the  rule  of  accelera- 
tion. 

Messrs.  Botjteel  &  Waterman,  also  for  the  appellants: 
If  the  will  contained  no  reference  to  the  widow's  renun- 
ciation of  the  provision  made  for  her,  so  that  it  might  be 
claimed  that  if  the  testator  had  contemplated  such  a  state  of 
fact  he  would  have  provided  for  it,  this  could  not  avail  the 
appellees,  for  the  rights  of  parties  depend  on  what  the  testa- 
tor has  done — not  on  what  he  might  have  done.  Courts 
interpret  but  do  not  make  wills.  Illinois  Land  and  Loan 
Co.  v.  Bonner,  75  111.  315. 

The  doctrine  of  the  acceleration  of  remainders  relied  on, 
is  this:  Where,  in  a  series  of  consecutive  limitations,  a  par- 
ticular estate  from  any  cause  fails,  the  remainder  immediately 
expectant  thereon  at  once  takes  effect  in  possession,  if  there 
is  no  intention  manifested  to  the  contrary.  1  Jarman  on 
Wills,  (3d  ed.)  538. 
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To  make  this  doctrine  applicable,  several  things  are 
requisite: 

1.  The  remainder  to  be  accelerated  must  be  immediately 
expectant  on  the  particular  life  estate  which  fails.  1  Jar- 
man  on  Wills,  (3d  ed.)  538;    Yeaton  v.  Roberts,  8  Fost.  459. 

2.  The  remainder  must  be  a  vested,  and  not  a  contingent 
one.  Theobold  on  Const,  of  Wills,  450;  Wade  Gerry  v. 
Hanclley,  1  L.  K.  Ch.  Div.  650;  Garrick  v.  Errington,  1  P. 
Wins.  361 ;  Augustus  v.  Seabolt,  3  Mete.  (Ky.)  155. 

3.  The  remainder  must  be  a  remainder  in  the  same 
property  to  which  the  particular  estate  relates.  This  follows 
ex  vi  termini. 

4.  The  intention  of  the  testator  controls,  and  the  remain- 
der is  never  accelerated  in  opposition  to  that  intention. 
Augustus  v.  Seabolt,  3  Mete.  (Ky.)  155;  Grozier  v.  Grozier, 
(cited  by  Lord  Romieey  in  Graven  v.  Brady,)  4  Eq.  L.  R.  209 ; 
Lainson  v.  Lainson,  18  Beav.  1;  S.  C.  5  DeG.  M.  &  G.  574; 
Jull  v.  Jacobs,  3  Law  Rep.  Ch.  Div.  703. 

The  argument  from  inconvenience  is  of  no  avail  here.  It 
was  competent  for  the  testator  to  fix  the  period  of  distribu- 
tion upon  the  termination  of  three  lives,  and  with  its  wisdom 
the  court  has  nothing  to  do.  Rhoades  v.  Rhoades,  43  111. 
239. 

As  to  when  a  remainder  will  be  accelerated,  see  Eavestaff 
v.  Austin,  19  Beav.  591  ;  Fuller  v.  Fuller,  Croke's  Eliz.  425; 
Hutton  v.  Simpson,  2  Vern.  722. 

Where  an  intention  is  manifested  that  the  remainder  shall 
not  be  accelerated,  it  will  not  take  place.  This  intent  may 
be  manifested  by  the  devise  of  a  contingent  remainder  upon 
an  uncertain  event,  as  in  Garrick  v.  Errington,  2  P.  Wms. 
361,  and  Wade  Gerry  v.  Handley,  1  L.  R.  Ch.  Div.  650,  or 
by  a  devise  to  contingent  class,  as  in  Augustus  v.  Seabolt,  3 
Mete.  (Ky.)  155,  or  by  other  provisions  in  the  will  inconsist- 
ent with  the  intent  to  accelerate,  as  in  Grozier  v.  Grozier,  3 
Drury  &  War.  353  ;  Hinldey  v.  House  of  Refuge,  40  Md.  461 ; 
Estate  of  Lelaney,  49  Cal.  76;  Firth  v.  Lenny,  2  Allen,  468; 
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Plympton  v.  Plympton,  6  id.  178.  See,  also,  Reading  v.  Black- 
well,  Baldwin,  C.  C.  B.  166;  Richy  v.  Johnson,  30  Ohio  St. 
288;  1  Lead.  Cases  in  Eq.  1157-61. 

Mr.  Wirt  Dexter,  for  the  appellees : 

The  estate  vested  in  the  appellees  upon  the  death  of  the 
last  daughter  without  issue.  This  will  appear  from  the 
accepted  definition  of  a  vested  remainder.  See  1  Fearne  on 
Bern.  216;  4  Kent's  Com.  236;  Blanchard  v.  Blanchard,  1 
Allen,  227  ;  Doe,  Lessee  of  the  Poor  v.  Considine,  6  Wall.  476. 

The  remainder  devised  to  appellees  having  become  fixed 
by  the  death  of  the  testator's  daughters  without  issue,  and 
dependent  alone  on  the  termination  of  the  life  estate  devised 
to  the  widow,  was  accelerated  by  the  renunciation  of  the 
widow  of  the  provision  made  for  her.  See  1  Jarman  on  Wills, 
(3d  Eng.  ed.)  539;  Waddle  v.  Terry,  4  Cold.  51;  Yeaton  v. 
Roberts,  8  Foster,  459 ;  Finley  v.  Kings'  Lessee,  3  Pet.  346  ; 
Plercy  v.  Piercy,  19  Lad.  467;  Armstrong  v.  Parks'  Devisees, 
9  Humph.  195;  Macknet's  Executors  v.  Maehiet,  24  N.  J.  Eq. 
277;  Adams  v.  Gillespie,  2  Jones'  Eq.  244;  Holderby  v. 
Walker,  3  id.  46;  Fuller  v.  Fuller,  vol  1,  part  1,  Croke's  Eliz. 
422;  Avelyn  v.  Ward.  1  Ves.  Sr.  420;  Hutton  v.  Simpson,  2 
Vern.  part  2,  722;  Lainson  v.  Lainson,  18  Beav.  1 ;  S.  C.  5 
DeG.  M.  &  G.  754;  Eavestaff  v.  Austin,  19  Beav.  591;  Jull 
v.  Jacobs,  3  L.  B.  Div.  703. 

Not  one  of  the  cases  cited  by  appellants'  counsel  touches 
the  main  ground  upon  which  the  appellees  proceed, — the  ter- 
mination of  the  intermediate  estate  and  acceleration, — but 
they  will  be  found,  upon  examination,  to  fall  within  one  of 
three  classes: 

1.  Where  the  estate  was  limited  to  a  particular  age  or 
marriage. 

2.  Where  those  who  were  to  take  were  described  by  abso- 
lute words. 

3.  Where  the  estate  was  limited  in  default  of  issue. 

3—99  III. 
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Messrs.  McCagg,  Culver  &  Butler,  also  for  the  ap- 
pellees: 

By  the  renunciation  of  the  widow  and  refusal  to  take  under 
the  will,  and  the  death  of  the  daughters  without  issue,  all  the 
contingencies  have  happened  upon  which  the  estate  was  to 
pass.  It  can  not  be  presumed  the  testator  intended  his  estate 
to  lie  idle,  and  all  aid  to  the  persons  of  his  blood  be  deferred, 
and  the  execution  of  a  great  charity  delayed,  till  some  fixed 
and  unimportant  event  should  arrive,  independent  of  all  other 
considerations. 

The  intention  of  the  will  is  to  be  gathered  by  applying  to 
it  certain  well  known  rules  of  construction  and  certain  pre- 
sumptions, and  not  solely  by  the  idea  which  the  court  may 
gain  from  reading  it,  without  reference  to  such  rules, — not 
by  looking  only  at  the  words  of  the  will,  but  by  construing 
it  upon  settled  legal  principles.  Among  these,  no  one  is  more 
sharply  defined  than  that  in  favor  of  the  earliest  possible 
vesting  of  estates, — not  a  vesting  when  no  other  intention 
can  be  found  in  the  will,  but  a  vesting  as  soon  as  it  is  possible 
so  to  construe  the  will.  Theobold  on  Construction  of  Wills, 
264;  Walker  v.  Russell,  10  Rich.  (S.  C.)  82;  Evans  v.  God- 
bold,  6  Rich.  Eq.  26;  Duffield  v.  Duffield,  3  Bligh,  (N.  R.) 
331. 

The  words  " after"  and  "upon  the  death  of  my  wife,"  and 
like  words,  do  not  make  a  contingency,  but  merely  indicate 
when  the  remainder  shall  take  effect  in  possession.  Vander- 
heyden  v.  Crandall,  2  Denio,  19;  Meyer  v.  Eisler,  29  Md.  31; 
Driver  v.  Frank,  3  M.  &  S.  32. 

Counsel  for  the  appellants  seem  to  labor  under  an  impres- 
sion that  a  direction  to  pay  and  transfer  at  a  certain  and 
defined  time  may  not  be  construed  to  import  a  present  gift; 
but  none  of  the  cases  cited  by  them  so  hold,  and  the  rule  of 
law  is  quite  the  contrary.  Chaffers  v.  Abell,  3  Jur.  577; 
Chaffers  &  Abell  v.  Abell,  id.  578  ;  Leeming  v.  Sheratt,  2  Hare, 
14;  Packham  v.  Gregory,  4  id.  395;  Darling  v.  Blanchard 
et  al.  109  Mass.  176. 
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The  words  "at  or  after  the  decease  of  a  person,"  do  not 
generally  denote  a  condition  that  the  legatee  shall  survive 
such  person,  but  merely  the  time  at  which  such  legacy  shall 
take  effect  in  possession.  Blamire  v.  Geldart,  16  Ves.  Jr. 
314;  Medlicot  v.  Bowes,  1  Ves.  Sr.  207;  Childs  et  al.  v.  Rus- 
sell et  al.  11  Mete.  16;  Forsythe  v.  Rathbone,  34  Barb.  389; 
Vander 'hey den  v.  Crandall,  2  Denio,  9  ;  Hocker  et  al.  v.  Gentry 
et  al.  3  Mete.  (Ky.)  465;  Pike  v.  Stephenson,  99  Mass.  188; 
Wright  v.  Shaw,  5  Cush.  56;  White  v.  Curtis,  12  Gray,  54; 
Womrath  v.  McCormick,  51  Pa.  St.  504. 

As  to  what  is  a  vested  remainder,  see  Williamson  v.  Field, 
2  Sandf.  Ch.  607;  Van  Dyke's  Admr.  v.  VanderpooVs  Admr. 
14  N.  J.  Eq.  204;  Brown  v.  Lawrence,  3  Cush.  390;  For- 
sythe v.  Rathbone,  34  Barb.  406;  Pike  v.  Stephenson,  99  Mass. 
188;    Wright  v.  Shaw,  5  Cush.  56. 

As  to  the  point  that  the  estate  in  the  issue  of  the  testator's 
daughters  was  contingent,  at  his  death,  on  there  being  such 
issue,  and  that  if  there  had  been  such  issue  it  would  at  once 
have  become  vested,  not  waiting  for  the  death  of  the  daugh- 
ters, and  if  such  issue  had  died  during  the  life  of  the  parent, 
under  the  statute,  irrespective  of  the  provision  to  that  effect 
in  the  will,  such  vested  estate  would  have  descended  to  the 
heirs  of  such  issue,  may  be  cited  Sisson  v.  Seaburp,  1  Sum. 
235 ;  Doe  v.  Perryn,  3  Durn.  and  E.  484;  Sturgess  v.  Pearson, 
4  Madd.  41 1 ;  Harrison  v.  Foreman,  5  Ves.  J.  207 ;  Hempstead 
Y.Dickson,  20  111.  193;  Kennedy  v.  Sedgivick,  3  K.  and  J. 
540;  Theobold,  381. 

For  a  long  time — a  period  of  over  a  hundred  years — the 
English  courts  held,  almost  uniformly,  that  in  the  absence  of 
expressions  strongly  indicating  a  contrary  intent,  words  of 
survivorship  in  a  will  related  to  the  death  of  the  testator,  and 
not  to  the  period  when  the  precedent  estate  should  be  deter- 
mined, though  the  distribution  should  be  referred  to  a  differ- 
ent period.  The  cases  are  collected  in  Morse  v.  Lyon,  25 
"Wend.  118,  and  among  them  are  Stringer  v.  Phillips,  1  Eq. 
Cases  Ab.  293;  Wilson  v.  Boyly,  3  B.  P.  C.  195;  Roebuck  v. 
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Dean,  2  Ves.  Jr.  265;  Maberly  v.  Strode,  3  id.  450;  Brown 
v.  Bigg,  7  id.  279  b;  Perry  v.  Woods,  3  id.  204;  Garland 
v.  Thomas,  1  Bos.  and  Pull.  N.  R.  82;  Edwards  v.  Symons, 
7  Taunt.  212;  Baker  v.  Giles,  2  P.  Wms.  280;  Trotter  v.  Wil- 
liams, Prec.  in  Ch.  7 ;  Doe,  etc.  v.  Prigg,  8  Barn,  and  Cress.  231. 

And  the  courts  of  Virginia,  Pennsylvania,  New  York  and 
Georgia  have  adopted  the  same  rule.  Morse  v.  Lyon,  25 
Wend.  118;  Johnson  v.  Morton,  10  Barr,  245;  Boss  v. 
Dr«&e,  37  Pa.  St.  373;  Hansford  v.  2&«bftf  9  Leigh,  75; 
Martin  v.  Kirby,  11  Gratt.  67;    Vickers  v.  #fone,  4  Ga.  461. 

The  cases  cited  by  the  appellants  are  most  of  them  easily 
resolvable  into  one  of  the  three  following  classes: 

In  one,  the  corpus  of  the  estate  to  be  distributed  was  not 
in  existence  until  the  death  of  the  tenant  for  life,  or  else  it 
was  only  what  remained  after  the  death  of  the  tenant  for  life, 
and  for  such  reason  it  was  held  that  there  was  no  vesting 
until  that  event  occurred.  To  this  class  belong  Houghton 
v.  Whitgrave,  1  Jac.  and  W.  146;  Brograve  v.  Winder,  2 
Ves.  Jr.  634;  Newton  v.  Ayscougli,  19  id.  534;  Montague  v. 
Corneal,  1  A.  K.  Marsh.  259;  Sinlon  v.  Boyd,  19  Ohio  St. 
30;  Jennings  v.  Jennings,  44  111.  488;  Hearn  v.  Baker,  2  K. 
and  J.  383  ;  Williams  v.  Tartt,  2  Coll.  85;  Ridgeway  v.  Under- 
wood, 67  111.  419;   Teed  v.  Morton,  60  N.  Y.  506. 

In  the  second,  the  words  of  the  will  so  plainly  showed  the 
intent  of  the  testator,  as  fairly  to  require,  if  not  compel,  the 
construction  put  upon  them.  To  this  class  belong  the  cases 
of  Knight  v.  Poole,  32  Beav.  548;  Edwards  v.  Edwards,  15 
id.  357;  Cambridge  v.  Rous,  25  id.  409;  Leake  v.  Rob'uison, 
2  Meriv.  363;  Locke  v.  Lamb,  4  Law  R.  Eq.  572;  Merry  v. 
Hill,  8  id.  619;  Newman  v.  Newman,  10  Simons,  51;  Hawes 
v.  Hawes,  1  Ves.  Sr.  12  ;  Duffield  v.  Duffield,  3  Bligh,  260; 
Verley  v.  Richardson,  8  DeG.  M.  and  [G.  126;  Tier  v.  Pen- 
nell,l  Edw.  Ch.  354;  TJiompson  v.  Luddington,  104  Mass. 
193;  Olney  v.  Hull,  38  id.  311;  Holcomb  v.  Lake,  4  Zabr. 
686  ;  Robertson  v.  Wilson,  38  N.  H.  48 ;  Williams  v.  Hay- 
thorne,  1  Ch.  App.  (L.  R-.)  782;  Stephens  v.  Evans,  30  Ind.  39. 
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In  the  third,  the  gift  to  the  survivors  was  held  to  refer  to 
survivors  at  the  period  of  distribution,  and  not  at  the  death 
of  the  testator,  because  another  subject  matter  given  to  the 
same  objects  was  expressly  so  limited.  To  this  class  belong 
Daniel  v.  Daniel,  6  Yes.  Jr.  297 ;  Hawes  v.  Hawes,  1  Ves. 
Br.  13. 

When  the  original  gift  is  not  vested,  but  contingent  upon 
the  happening  of  another,  the  non-occurrence  of  which  is 
the  occasion  of  the  alternative  gift  over,  survivorship  is 
almost  necessarily  referable  to  that  event,  whenever  it  may 
happen.  2  Jarman  on  Wills,  (3d  ed.)  694;  Carver  v.  Burgess, 
18  Beav.  541;  Wilmot  v.  Flewitt,  11  Jur.  N.  S.  pt.  1,  821; 
Crowder  v.  Stone,  2  Knss.  217;  White  v.  Baler,  2  DeG.  F. 
and  G.  55;  Ive  v.  King,  16  Beav.  46. 

A  devisee  may  renounce  and  disclaim  a  devised  interest, 
and  thereupon  it  will  descend  to  the  heir,  or  pass  to  the 
remainder-man.  Doe  dem.  Smyth  v.  Smyth,  6  Barn,  and  Cress. 
112;  Town  v.  Tickell,  3  Barn,  and  Aid.  31;  Temple  v.  Nelson, 
4  Mete.  584;  Bugbee  et  urn.  v.  Sargent  et  al.  23  Me.  269. 

Although  an  ulterior  devise  is  in  terms  not  to  take  effect 
in  possession  until  the  decease  of  the  prior  devisee,  if  tenant 
for  life,  or  his  decease  without  issue,  if  tenant  in  tail,  still,  in 
point  of  fact,  it  is  to  be  read  as  a  limitation  of  a  remainder, 
to  take  effect  in  every  event  which  removes  the  prior  estate 
out  of  the  way.  1  Jarman  on  Wills,  539  ;  Adams  v.  Gilles- 
pie, 2  Jones'  Eq.  244;  Holderly  v.  Walker,  3  id.  46;  Piercy 
v.  Piercy,  19  Ind.  467;  Macknet  v.  Machiet,  24  ft.  J.  Eq.; 
292;  Darcus  v.  Krump,  6  B.  Mon.  365;  Woods  v.  Woods, 
1  Mete.  (Ky.)  516;  Theobold,  450;  Fuller  v.  Fuller,  1  Cro. 
pt.  1,  422;  Hutton  v.  Simpson,  2  Vern.  pt.  2,  721;  1  Shep- 
herd's Touchstone,  435;  Lainson  v.  Lainson,  18  Beav.  1;  5 
DeG.  M.  and  G.  754;  Favestaff  v.  Austin,  19  Beav.  591; 
Yeaton  v.  Roberts,  8  Foster,  459  ;  Waddle  v.  Terry  et  al.  4 
Coldw.  51*;  Armstrong  v.  Park's  Devisees,  9  Humph.  195; 
Craven  v.  Brady,  4  L.  R.  Eq.  209 ;  Jull  v.  Jacobs,  3  L.  R. 
Ch.  Div.  703;  Fox  v.  Rumery,  68  Me.  121. 
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There  is  nothing  in  the  words  "pay,"  "divide,"  or  "divide 
and  distribute,"  that  necessarily  defers  the  gift  to  the  period 
of  actual  enjoyment.  Jail  v.  Jacobs,  3  L.  R.  Ch.  D.  703; 
Salmon  v.  Grier,  11  Beav.  453;  Chaffers  v.  Abell,  3  Jur.  577; 
Corneck  v.  Wadman,  7  L.  R.  Eq.  80;  Pliipps  v.  Ackers,  9 
Clark  &  F.  583*;  Leeming  v.  Sheratt,  2  Hare,  17;  Packham 
v.  Gregory,  4  id.  395;  Thompson'' s  Trusts,  5  DeGex  &  S.  667; 
Carver  v.  Jackson,  4  Pet.  1 ;  Williamson  v.  Field,  2  Sandf. 
Ch.  533;  Shrimpton  v.  Shrimpton,  31  Beav.  425. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  also  for  the 
appellees : 

It  is  claimed  by  the  learned  counsel  on  the  other  side,  that 
the  period  of  distribution  will  not  arrive  until  the  physical 
death  of  the  widow,  notwithstanding  the  fact  that  she  is  dead 
as  to  the  will,  by  having  renounced  it  and  taken  her  dower. 

The  claim  made  by  our  associates  and  ourselves  is,  that  the 
period  of  distribution  arrived  at  the  expiration  of  the  life 
estates — that  is  (the  widow  having  renounced  the  will),  at 
the  death  of  the  testator's  surviving  daughter;  and  we  fur- 
ther claim  that  this  conclusion,  while  it  follows  from  a  care- 
ful examination  of  the  general  doctrine  concerning  the  vest- 
ing of  contingent  remainders,  is  absolutely  demonstrable 
under  the  rule  of  "acceleration,"  and  is  thus  reached  by  a 
plainer  and  shorter  road. 

The  courts  hold,  in  favor  of  the  rule  of  "acceleration," 
that  when  a  testator  has  given  an  estate  for  life  to  A,  with 
remainder  over  on  the  death  of  the  life  tenant  to  a  person 
or  a  class,  he  intended  the  remainder  should  vest  at  the  end 
of  the  life  estate,  although  that  estate  might  have  ended 
from  some  other  cause  than  the  physical  death  of  the  life 
tenant.  It  must  of  course  be  presumed,  in  the  absence  of 
an  express  provision  by  the  testator  to  the  contrary,  that  his 
only  reason  for  postponing  the  taking  by  the  remainder- 
man, was  that  the  tenant  for  life  might  take  and  enjoy  the 
estate    so  long    as  he    might    be   capable   of  doing    so;  and 
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therefore,  if  the  tenant  for  life  can  not  or  will  not  take,  the 
remainder-man  should  be  permitted  to  do  so. 

The  counsel  entered  upon  an  elaborate  examination  and 
discussion  of  the  authorities  quoted  by  their  associates  and 
by  the  opposing  counsel,  and  applying  the  rule  laid  down  by 
Jarman, — though  the  ulterior  devise  is,  in  terms,  not  to  take 
effect  in  possession  until  the  decease  of  the  widow,  yet  in 
point  of  fact,  it  is  to  be  read  as  a  limitation  of  a  remainder  to 
take  effect  in  every  event  which  removes  the  prior  estate  out  of 
the  way: — both  daughters  of  the  testator  having  died  unmar- 
ried, and  the  widow  having  renounced  the  will,  these  events 
have  "removed  the  prior  estate  out  of  the  way,"  and  the 
period  of  distribution  has  arrived.  As  specially  illustrative 
of  this  rule,  reference  was  made  to  Jull  v.  Jacobs,  3  Law 
Eep.  Ch.  Div.  703. 

Finally,  from  the  whole  case,  the  counsel  deduced  the 
following  propositions : 

1.  Where  a  testator  uses  in  his  will  a  phrase  having  a 
fixed,  well  defined,  legal  meaning,  the  courts  will,  in  con- 
struing the  instrument,  give  the  phrase  this  meaning,  unless 
to  do  so  would  be  a  plain  and  palpable  perversion  of  the 
intention  of  the  testator,  as  shown  in  other  portions  of  the 
will.  The  authorities  cited  show  that  the  words  "  after  the 
decease  of  my  wife,"  used  in  this  will,  mean,  "  after  the  ter- 
mination of  her  life  estate,"  and  this  legal  signification  will 
not  be  abandoned  by  the  court,  except  in  obedience  to  the 
plainest  expression  in  the  will  of  some  intent  which  would  be 
thwarted  by  adhering  to  such  legal  signification. 

2.  So  far  from  the  testator  having  expressed  or  indicated 
in  other  parts  of  his  will  another  intent,  which  will  be  thwarted 
by  adhering  to  the  legal  signification  of  these  words,  the  whole 
scheme  of  the  will,  and  the  objects  which  the  testator  evidently 
had  most  at  heart,  plainly  show  that  his  intentions  will  be 
thwarted  if  the  court  does  not  adhere  to  the  legal  signification. 

3.  The  letter  of  the  will,  as  well  as  its  spirit  and  intent, 
requires  the  construction  contended  for  by  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  case  is  one  involving  the  construction  of  a  will. 

Walter  L.  Newberry,  a  citizen  of  Chicago,  made  his  will 
on  the  30th  day  of  October,  1866,  and  died  November  6, 
1868.  He  left  a  widow  and  two  unmarried  daughters.  By 
his  will  he  devised  and  bequeathed  unto  two  trustees  his 
whole  real  and  personal  estate,  after  payment  of  certain  spe- 
cific legacies  of  inconsiderable  amount,  to  be  held  upon  the 
general  trusts  declared  in  the  will  until  its  distribution  by 
them  to  the  persons  ultimately  entitled, — the  will  containing 
careful  directions  governing  during  this  period  the  adminis- 
tration of  the  estate  and  its  income.  The  estate  was  a  very 
large  one,  of  the  estimated  value  of  from  four  to  five  millions 
of  dollars. 

The  will  provides  for  an  annual  payment  by  the  trustees 
of  ten  thousand  dollars  to  the  wife  of  the  testator,  and  also 
gives  to  her  certain  articles  of  personal  property,  such  as 
furniture,  horses  and  carriages,  books  and  paintings,  and  a 
life  estate  in  the  homestead  situated  in  the  city  of  Chicago,  on 
the  condition  that  she  would  consent  to  accept  the  same  in 
lieu  of  her  dower  right  and  all  other  right  in  the  estate. 

The  remainder  of  the  net  income  of  the  estate  was  to  be 
divided  by  the  trustees  equally  between  the  two  daughters, 
for  life,  with  benefit  of  survivorship  between  them  in  such 
income. 

After  their  lives  and  that  of  the  wife,  the  whole  of  the 
estate  was  to  be  by  the  trustees  divided  equally  amongst  and 
distributed  to  the  children  of  the  daughters,  the  child  or 
children  of  either  taking  the  whole  in  default  of  lawful  issue 
of  the  other.  There  is  then  this  further  provision,  upon 
which  the  question  arises  : 

"In  case  of  the  death  of  both  of  my  said  daughters,  with- 
out leaving  lawful  issue,  then  immediately  after  the  decease 
of  my  wife,  if  she  survive  my  said  daughters,  but  if  not, 
then  immediately  after  the  decease  of  the  last  surviving  one 
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of  my  said  daughters,  my  said  trustees  shall  divide  my  estate 
into  two  equal  shares,  my  said  trustees  being  the  sole  judges 
of  the  equality  and  correctness  of  such  division,  and  shall  at 
once  proceed  to  distribute  one  of  such  shares  among  the 
lawful  surviving  descendants  of  my  own  brothers  and  sisters, 
such  descendants  taking  per  stirpes  and  not  per  capita. 

"The  other  share  of  my  estate  shall  be  applied  by  my  said 
trustees,  as  soon  as  the  same  can  consistently  be  done,  to  the 
founding  of  a  Free  Public  Library,  to  be  located  in  that 
portion  of  the  city  of  Chicago  now  known  as  the  North 
Division. " 

Both  of  the  daughters  have  died  without  issue  and  unmar- 
ried, one  dying  in  February,  1874,  the  other,  Julia,  in  April, 
1876.  The  widow  of  the  testator  is  still  living.  She,  within 
one  year,  renounced  her  rights  under  the  will,  and  took,  under 
the  law  of  Illinois,  one-third  of  the  personalty,  and  her 
dower  in  the  realty. 

Eight  nieces  and  nephews  and  ten  grand  nieces  and 
nephews  of  the  testator  (the  parents  of  the  latter  being  dead), 
living  at  the  death  of  the  last  daughter,  Julia,  constitute  the 
complainants  in  the  bill  in  chancery  herein,  which  was  exhib- 
ited in  the  circuit  court  of  Cook  county,  asking  a  present 
distribution  of  the  estate.  The  court  below  granted  the 
prayer  of  the  bill,  and  the  defendants  appealed. 

The  question  for  determination  is,  can  there  be  now,  during 
the  lifetime  of  Mrs.  Newberry,  a  legal  division  of  the  estate 
by  the  trustees,  one-half  to  the  descendants  of  the  testator's 
brothers  and  sister,  and  the  other  half  to  the  public  library* 

Complainants  claim,  that  upon  the  death  of  the  last  daugh- 
ter without  issue,  the  class  to  whom  the  devise  was  in  part 
made,  viz:  the  lawful  "surviving  descendants"  of  testator's 
brothers  and  sister  was  in  existence  and  capable  of  taking. 
That  at  that  time  the  estate  became  vested  in  the  members  of 
the  class;  that  the  testamentary  life  estate  which  was  given  to 
the  widow  by  the  will  was  the  impediment  to  the  distribution 
of  the  estate  until  the  death  of  the  widow,  and  the  reason  of 
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the  postponement  of  the  distribution  until  that  event;  that 
such  life  estate  having  been  extinguished  by  her  renunciation, 
it  is,  as  to  the  complainants,  the  same  as  if  her  life  had  come 
to  an  end,  and  that  the  remainder  to  them  was  accelerated, 
under  the  doctrine  of  the  acceleration  of  remainders,  so  that 
they  became  entitled  to  immediate  enjoyment  thereof. 

The  defendants  assert  that  the  death  of  the  widow  is  fixed 
by  the  will  as  the  time  when  the  division  and  distribution  by 
the  trustees  shall  be  made;  and  further,  that  no  distribution 
can  be  made  till  then,  because  they  say  that  that  time  enters 
into  the  description  of  those  who  are  to  take, — that  the  devise 
over  is  to  those  descendants  only  who  survive  the  death  of  the 
wife,  and  until  that  time  it  can  not  be  ascertained  who  the 
donees  under  the  will  are. 

Who  are  the  donees  in  this  devise  to  whom  one-half  of 
this  estate  is  to  be  distributed? 

They  are  a  class  of  "surviving  descendants"  of  the  testa- 
tor's brothers  and  sister.  The  members  of  this  class  are  to 
be  determined  by  the  event  or  time  to  which  the  word  " sur- 
viving" relates. 

There  are  three  periods  here  to  which  it  may  be  claimed  to 
relate,  the  death  of  the  testator;  the  death  of  the  last  daugh- 
ter, Julia  Newberry,  without  issue;  or  the  time  appointed  for 
the  distribution  upon  the  death  of  Mrs.  Newberry.  However 
it  may  have  been  at  some  former  time,  we  understand  the 
rule  now  prevailing  to  be,  that  where  a  gift  to  survivors  is 
preceded  by  a  life  or  other  prior  interest,  it  takes  effect  in 
favor  of  those  who  survive  the  period  of  distribution,  and 
those  only. 

In  Knight  v.  Poole,  32  Beav.  548,  there  was  a  bequest  to 
A,  and  at  his  death  to  B,  and  at  "her  decease"  to  be  divided 
among  four  named  persons,  or  "as  many  of  them  as  may  be 
living."  The  question  was,  at  what  time  the  persons  to  take 
must  be  living,  for  some  survived  one  of  the  tenants  for  life, 
and  died  before  the  other.  Sir  John  Romilly,  the  Master 
of  the  Rolls,  said:  "I  am  clear   that  no  person  took  except 
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those  who  survived  the  period  of  division.  There  is  a  gift 
of  property  to  A  for  life,  and  at  his  death  (with  certain 
exceptions)  to  B,  and  at  her  death  it  is  to  be  divided  between 
the  surviving  brothers  and  sisters  who  are  named.  The  case 
of  Cripps  v.  Wolcott  clearly  applies,  and  only  those  who  sur- 
vived both  A  and  B  could  take.  The  property  is  to  be  'divi- 
ded/ and  nobody  was  to  take  who  was  not  living  at  the  period 
of  division.  *  *  *  J  am  0f  opinion  that  the  words  in 
question  have  relation  to  the  period  of  division,  and  that  the 
plaintiff  takes  no  interest  in  the  property." 

In  Stevenson  v.  Gullan,  18  Beav.  590,  there  were  bequests 
to  two  for  their  lives,  and,  from  and  after  their  decease,  to 
their  "surviving  children."  One  of  the  tenants  for  life  had 
seven  children  living  at  the  death  of  the  testatrix;  six  were 
living  at  his  own  death,  but  only  four  were  living  at  the 
death  of  the  other  tenant  for  life.  The  question  was,  to  what 
period  the  word  "surviving"  must  be  referred.  Sir  John 
B-OMILLY,  the  Master  of  the  Rolls,  remarked :  "  The  survivor- 
ship must  be  referred  to  the  death  of  the  last  of  the  tenants  for 
life,  which  is  the  period  of  distribution.  Where  the  income 
of  a  fund  is  given  to  tenants  for  life,  and  there  is  a  gift  over 
after  their  deaths  to  children,  or  a  class  of  persons  surviving, 
it  is  a  gift  to  those  only  who  are  then  surviving." 

In  Spurrett  v.  Spurrell,  11  Hare,  54,  the  testatrix,  by  will, 
gave  all  her  property  whatsoever  to  her  mother  for  life,  and 
after  a  legacy  of  two  hundred  pounds,  then  the  residue  of  any 
property  to  be  equally  divided  between  any  surviving 
brothers  and  sisters,  share  and  share  alike.  Sir  W.  Page 
Wood  said:  "I  think  the  word  ' surviving/  in  this  will  as 
applied  to  the  brothers  and  sisters  of  the  testatrix,  must 
mean  surviving  at  the  time  of  the  distribution  of  the  fund. 
The  word  was  capable  of  receiving  four  different  construc- 
tions, which  were  suggested  in  the  argument.  *  *  *  I 
think  it  better  that  the  court  should  hold  that  there  is  no 
rule  referring  the  time  of  survivorship  of  the  legatee  to  the 
death  of  the  testator.     The   natural   inference   is  rather  the 
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other  way,  and  the  court  must  ascertain  the  true  meaning  of 
the  testator  after  looking  at  every  portion  of  his  will.  *  * 
It  seems  to  me  that  the  period  to  which  the  word  ' surviving ' 
refers,  is  the  period  when  the  fund  came  to  be  distributed — 
when  the  event  has  happened  which  is  to  guide  the  executors 
in  making  distribution." 

In  Young  v.  Robertson,  8  Jur.  N.  S.  825,  this  question 
arose  in  1862  in  the  House  of  Lords.  The  testator  directed 
his  estate,  real  and  personal,  to  be  divided  equally  among  his 
grand-nephews  and  grand-nieces.  The  Lord  Chancellor 
there  said  :  "  Now,  I  apprehend  it  to  be  a  settled  rule  of  con- 
struction, and  in  itself  a  very  reasonable  and  natural  rule, 
that  words  of  survivorship  occurring  in  a  settlement  (that  is, 
a  will)  should  be  referred  to  the  period  appointed  by  that 
settlement  for  the  payment  or  distribution  of  the  subject  mat- 
ter of  the  gift.  That,  undoubtedly,  is  the  rule  that  is  now 
finally  established  in  this  country.  *  *  *  The  result, 
therefore,  is,  that  in  the  event  of  such  a  gift  the  survivors 
are  to  be  ascertained  in  like  manner  by  a  reference  to  the 
period  of  payment  or  of  distribution,  namely,  the  expiration 
of  the  life  estate."  Numerous  other  like  cases  might  be 
cited. 

This  court  recognized  and  applied  the  above  rule  in  Ridge- 
way  et  al.  v.  Underwood  et  al.,  67  111.  419,  where,  after  refer- 
ring to  2  Jarman  on  Wills,  3d  Am.  ed.  462,  and  Marriott  v. 
Abell,  7  Law  Rep.  Eq.  Cas.  478,  as  authorities  to  show  the 
existence  of  such  a  rule  of  construction,  it  was  said  :  "Here 
was  a  'prior  interest'  which  was  to  be  extinguished  by  lapse  of 
time  before  the  land  could  be  sold.  The  land  was  then  to  be 
sold  and  the  proceeds  divided  between  certain  of  the  chil- 
dren. Here,  then,  applies,  with  literal  exactness,  the  rule 
expressed  by  Jarrnan.  The  will  provides  for  survivorship. 
It  is  indefinite  in  its  terms,  and  the  rule  solves  the  doubt  by 
applying  the  language  of  the  testator  to  those  who  survive 
the  period  of  distribution."  In  Linton  v.  Boyd,  19  Ohio 
St.  30,  the  court,  after  citing  the  case  of  Young  v.  Robertson, 
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supra,  and  the  statement  of  the  rule  there,  that  words  of 
survivorship  should  be  referred  to  the  period  appointed  for 
the  payment  or  distribution  of  the  subject  matter  of  the 
gift,  observed:  "This,  undoubtedly, 'is  the  general  rule 
recognized  in  this  country,  subject,  of  course,  to  such  modifi- 
cations as  the  paramount  rule  giving  effect  to  the  intention 
of  the  testator  may  require."  And  see  Olney  v.  Hull, 
21  Pick.  311 ;  Teed  v.  Morton,  60  N.  Y.  503,  and  cases  cited 
in  note  (y)  2  Williams  on  Executors,  1576,  7th  ed. 

We  find  it  then  to  be  the  settled  rule  of  law  that,  as 
expressed  in  Cripps  v.  Wolcott,  4  Madd.  12,  "surviving" 
means  surviving  at  the  time  of  the  distribution  and  posses- 
sion of  the  estate,  unless  a  special  contrary  intent  is  found  in 
the  will.  We  do  not  find  any  such  contrary  intent  in  this 
will. 

The  form  of  the  gift  here,  too,  there  being  none  except 
in  the  direction  to  distribute,  adds  to  the  strength  of  the 
rule  in  confining  the  reference  of  the  words  of  survivorship 
to  the  time  of  distribution.  The  significance  which  the 
authorities  attach  to  such  a  form  of  gift  will  be  found  to  be 
as  laid  down  in  Leahe  v.  Robinson,  2  Meriv.  363.  There  was 
there  a  direction  to  trustees,  in  case  Wm.  Rowe  Robinson 
should  die  without  issue,  to  pay,  apply  and  transfer  unto  and 
among  all  and  every  his  brothers  and  sisters,  share  and  share 
alike,  upon  their  attainment  of  25,  or  marriage,  respectively. 
The  question  was  whether  those  only  were  the  donees  who 
lived  until  25  and  attained  the  period  of  actual  payment  and 
transfer,  or  whether  that  was  merely  a  time  fixed  for  payment 
of  shares  that  had  vested  at  some  antecedent  period. 

The  Master  of  the  Rolls,  Sir  Wm.  Grant,  said:  "There  is 
no  direct  gift  to  any  of  these  classes  of  persons.  It  is  only 
through  the  medium  of  directions  given  to  the  trustees  that 
we  can  ascertain  the  benefits  intended  for  them.  *  *  * 
There  being,  as  I  have  already  said,  no  direct  gift  to  the 
grand-children,  we  are  to  see  in  what  event  it  is  that  the 
trustees  are  to  make  it  over  to  them.     *     *     *     The  attain- 
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ment  of  25  is  necessary  to  entitle  any  child  to  claim  a 
transfer.  It  is  not  the  enjoyment  that  is  postponed ;  for  there  is 
no  antecedent  gift,  as  there  was  in  the  case  of  May  v.  Wood,  of 
which  the  enjoyment  could  be  postponed.  The  direction  to 
pay  is  the  gift,  and  that  gift  is  only  to  attach  to  children  that 
shall  attain  25.  *  *  *  None  but  a  person  who  can 
predicate  of  himself  that  he  has  attained  25,  can  claim  any- 
thing under  such  a  gift." 

Under  the  form  of  gift  here  there  is  no  gift  to  any  one  ex- 
cept such  as  are  surviving  and  capable  of  taking  at  the  time 
of  distribution.  Surviving  at  the  time  of  distribution  is  a 
part  of  the  description  given  by  the  will  of  the  donees,  and 
there  is  no  gift  to  any  one  who  does  not  answer  the  descrip- 
tion in  this  element  of  time, — who  is  not  at  that  time  living. 
The  donees  then,  here,  are  the  descendants  living  at  the  time 
of  distribution,  whenever  that  time  may  be,  and  not  those 
living  at  the  death  of  the  daughter,  Julia  Newberry,  unless 
that  event  should  be  coincident  with  the  time  of  distribution. 
Until  the  time  of  distribution  it  is  uncertain  who  will  be 
alive  to  take  then,  and  until  that  time  arrives  it  can  not  be 
ascertained  and  made  certain  who  the  donees  are. 

To  a  similar  effect  are  Vaivdry  v.  Geddes,  1  Russ.  and 
Myl.  203;  Locke  v.  Lamb,  4  Law  R.  Eq.  372;  Drake  v. 
Pell,  3  Edw.  Ch.  267. 

In  Smith's  Executory  Interests,  §  281,  it  is  laid  down  that 
"where  real  or  personal  estate  is  devised  or  bequeathed  to 
such  of  the  children,  or  to  such  child  or  individual  as  shall 
attain  a  given  age,  or  the  children,  etc.,  who  shall  sustain 
a  certain  character,  or  do  a  particular  act,  or  be  liv- 
ing at  a  particular  time,  without  any  distinct  gift  to 
the  whole  class,  immediately  preceding  such  restrictive 
description;  so  that  the  uncertain  event  forms  part  of  the 
original  description  of  the  devisee  or  legatee, — in  such  case, 
the  interest  so  devised  or  bequeathed,  is  necessarily  contingent 
on  account  of  the  person.  For,  until  the  age  is  attained,  the 
character  sustained,  or  the  act  performed,  the  person  is  unas- 
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certained  ;  there  is  no  person  in  rerum  natura  answering  the 
description  of  the  person  who  is  to  take  as  devisee  or  legatee." 

We  find  it  unnecessary  to  enter  into  the  discussion  of  the 
doctrine  of  contingent  and  vested  remainders,  the  learning 
pertaining  to  which  was  so  elaborately  gone  into  by  counsel 
in  the  argument.  For,  even  conceding  the  claim  of  the  com- 
plainants that  survivorship  here  is  to  be  referred  to  the  death 
of  the  last  surviving  daughter  without  issue,  and  that  upon 
that  event  the  devise  to  the  surviving  descendants  of  the 
testator's  brothers  and  sister  ceased  to  be  a  contingent  and 
became  a  vested  estate  in  the  descendants  then  living, — still, 
unless  the  time  of  distribution  has  arrived,  complainants  can 
not  maintain  their  bill  for  present  distribution.  And  if  the 
time  for  distribution  has  in  fact  arrived,  the  defendants' 
claim  that  the  devise  is  contingent  as  to  person  would  seem 
to  be  of  force  no  longer,  as  that  contingency  would  have  been 
determined,  and  the  donees  have  become  ascertained  by  the 
arrival  of  the  period  of  distribution.  So  that  we  are  brought 
to  that  which  at  last  is  the  prime  inquiry  in  the  case,  what  is 
the  time  of  distribution  under  the  will?  Has  the  period  of 
distribution  arrived? 

The  time  appointed  by  the  testator,  in  the  contingency 
which  has  happened,  the  death  of  both  daughters  without 
issue,  when  the  trustees  should  divide  his  estate  into  two 
equal  shares,  and  at  once  proceed  to  distribute  one  of  such 
shares  among  the  lawful  surviving  descendants  of  his  brothers 
and  sister  is,  "immediately  after  the  decease  of  my  wife." 
Complainants  say,  by  the  renunciation  of  the  widow,  their 
remainder  has  become  accelerated,  under  the  rule  of  accelera- 
tion of  remainders,  so  that  it  is  as  if  the  widow  were  dead, 
and  that  thus  the  appointed  time  of  distribution  has  arrived. 

This  doctrine  of  acceleration  is  stated  by  Theobold  thus: 
"Where  there  is  a  gift  to  A  for  life,  and  after  his  death  to 
B,  if  A  is  incapable  of  taking,  because  he  is  an  attesting 
witness,  or  from  any  other  cause,  or  if  he  refuses  to  take,  the 
remainder  is  accelerated.     The   same   is   the   case  if  the  life 
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estate  is  revoked  by  the  testator,  or  determined  by  a  forfeit- 
ure clause."     Theobold  on  Const r.  of  Wills,  450. 

Jarman  says,  (1  Jarm.  on  Wills,  3d  ed.  539)  :  "  The  doc- 
trine evidently  proceeds  upon  the  supposition,  that  though 
the  ulterior  devise  is  in  terms  not  to  take  effect  in  possession 
until  the  decease  of  the  prior  devisee,  if  tenant  for  life,  or  his 
decease  without  issue  if  tenant  in  tail,  yet  that,  in  point  of 
fact,  it  is  to  be  read  as  a  limitation  of  a  remainder  to  take 
effect  in  every  event  which  removes  the  prior  estate  out  of 
the  way." 

In  Jail  v.  Jacobs,  L.  R.  3  Ch.  Div.  711,  it  is  laid  down  : 
"That  a  gift  to  A  for  life,  and  from  and  after  the  decease  of 
A,  to  B,  C,  D  or  anybody  else,  means  from  and  after  the  deter- 
mination of  the  estate;  and  whether  the  estate  is  determined 
by  revocation  or  by  death,  or  by  the  incapacity  of  the  devisee 
to  take,  or  by  any  other  circumstance,  the  life  estate  being 
out  of  the  way,  the  remainder  takes  effect,  having  only  been 
postponed  in  order  that  the  life  estate  may  be  given  to  A." 

This  doctrine  of  acceleration,  however,  is  not  an  arbitrary 
one,  but  it  is  founded  on  the  presumed  intention  of  the  tes- 
tator that  the  remainder-man  should  take  on  the  failure  of 
the  previous  estate,  notwithstanding  the  prior  donee  may  be 
still  alive,  and  is  applied  in  promotion  of  the  presumed  inten- 
tion of  the  testator,  and  not  in  the  defeat  of  his  intention. 
And  when  it  is  the  evident  intention  of  the  testator  that  the 
remainder  should  not  take  effect  till  the  expiration  of  the  life 
of  the  prior  donee,  the  remainder  will  not  be  accelerated. 

The  further  language  of  Vice  Chancellor  Malins,  in  decid- 
ing the  case  of  Jull  v.  Jacobs,  supra,  shows  clearly  and  fully 
the  principle  which  governs  this  doctrine  of  acceleration.  He 
said:  "It  is  perfectly  clear,  in  the  first  place,  that  the  chil- 
dren are  postponed  to  the  mother,  simply  because  the  mother 
is  to  have  the  property  for  her  life ;  but  if  the  mother  can  not 
have  the  property  for  her  life,  why  are  the  children  to  be 
postponed?  The  reason  of  their  postponement  altogether 
ceases;  they  are  not  to  have  it  until  after  her  death,  because 
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the  testator  assumed  that  she  would  have  it  during  life.  But 
he  was  ignorant  of  the  law,  that  if  he  called  in  his  daughter 
to  be  an  attesting  witness,  the  very  gift  he  made  to  her  would 
absolutely  fail.  Now  he  has  postponed  his  grandchildren, — 
that  is,  his  daughter's  children,  solely  because  the  daughter 
was  to  take  for  life,  and  if  he  had  known  that  she  could  not 
take  it  for  life,  he  would  not  have  postponed  the  children 
until  after  her  death.  He  would  not  have  left  her  and  her 
family  totally  destitute  in  the  meantime.  It  is  a  mere  acci- 
dent that  the  daughter  can  not  take  the  life  estate,  and  I  am 
of  opinion  that  the  children  are  postponed  to  the  daughter 
simply  that  she  may  have  the  property  for  life,  and  if  she 
could  not  have  it  for  life,  the  children  would  have  had  it 
immediately." 

In  Augustus  v.  Seabolt,  3  Met.  (Ky.)  155,  where  a  prior  life 
estate  devised  had  failed,  the  devisee  for  life  still  living,  the 
court  refused  to  accelerate  the  remainder,  because  to  do  so 
would  violate  the  plain  language  of  the  testator,  and  might 
defeat  his  will,  by  letting  in,  as  devisees,  persons  not  intended 
to  be  the  recipients  of  his  bounty — the  words  of  the  devise  over 
in  remainder  being,  after  the  death  of  the  devisee  for  life  to 
a  class  of  children,  or  such  of  them  as  might  be  living  at  the 
time  of  the  death  of  such  devisee. 

In  Estate  of  Matthew  JDelaney,  49  Cal.  76,  the  testator  de- 
vised his  residue  of  estate  to  his  executor,  with  directions  to 
sell  certain  realty,  and,  after  certain  payments,  to  invest  the 
proceeds  remaining;  to  pay  certain  income  to  his  children 
and  wife  during  her  life  ;  and  on  the  death  of  his  wife,  to 
distribute  the  estate  among  his  surviving  children.  The 
widow  renounced  the  provisions  of  the  will,  and  claimed 
under  the  statute.  After  such  renunciation,  the  executor  sold 
a  large  part  of  the  realty.  Afterward,  the  estate  being  in 
condition  to  be  closed,  one  of  the  three  children  claimed,  in  her 
petition,  that  by  the  renunciation  the  trusts  in  the  executor 
were  defeated,  and  that  that  portion  of  the  estate  devised  to 

the  executors  in  trust  became  subject  to  distribution  among 
4—99  III. 
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the  heirs  at  law,  in  the  same  manner  as  if  the  said  Matthew 
Delaney  had  died  intestate.  So  that  she  was  entitled  to  dis- 
tribution of  the  lands  which  had  been  sold  by  the  executor 
after  the  renunciation.  The  court  denied  this  claim, 
and  upheld  the  conveyances  made  by  the  executor  after  the 
renunciation,  saying:  "The  will  devised  to  the  executor  the 
fee  of  the  lands  in  question  to  be  held  in  trust  for  the  purpose 
mentioned  in  the  will.  The  renunciation  by  the  widow  of 
the  testator  of  her  right  under  the  will,  and  the  order  of  the 
probate  court  setting  off  to  her  a  portion  of  the  property  as 
common  property,  did  not  extinguish  the  trusts  declared  in 
the  will,  nor  divest  the  executor  of  the  fee  in  the  remaining 
portion  of  the  property.  The  executor  retained  the  same 
power  over  the  portion  of  the  estate  remaining  in  his  hands 
after  the  renunciation  by  the  widow,  and  the  setting  apart 
the  property  to  her,  that  he  possessed  prior  to  the  renun- 
ciation." 

As  respects  the  intention  of  the  testator,  which  is  to  be 
regarded  in  the  interpretation  of  a  will,  it  is  not  the  intention 
to  be  deduced  from  speculation  upon  what  the  testator  may 
be  supposed  to  have  intended,  but  it  is  the  intention  as  spoken 
by  the  words  of  the  will. 

In  2  Williams  on  Exrs.  (7th  ed.)  1078  marg.  it  is  laid  down  : 

"The  use  of  the  expression  that  the  intention  of  the  testator 
is  to  be  the  guide,  unaccompanied  with  the  constant  explana- 
tion that  it  is  to  be  sought  in  his  words,  and  a  rigorous  atten- 
tion to  them,  is  apt  to  lead  the  mind  insensibly  to  speculate 
upon  what  the  testator  may  be  supposed  to  have  intended  to 
do,  instead  of  strictly  attending  to  the  true  question,  which 
is,  what  that  which  he  has  written  means." 

As  bearing  upon  the  testator's  intention,  there  are  other 
words  of  the  will  which  should  be  considered,  as: 

"In  case  of  the  death  of  both  my  said  daughters,  without 
lawful  issue,  it  is  my  will  that  thereafter  the  portion  of  my 
estate,  both  principal  and  interest,  which  would  have  be- 
longed to  them  respectively,  in  case  they  or  either  of  them 
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had  survived,  shall  revert  to  and  become  a  part  of  my  estate. 
And  it  is  my  will,  and  I  direct,  that  in  the  case  of  each  and 
every  bequest,  and  of  every  instance  in  which  I  have  directed 
my  Trustees  to  pay  over  money  to  any  person  or  persons 
whomsoever,  if  the  person  or  persons  to  whom  or  for  whose 
benefit  I  have  made  such  bequests,  or  directed  money  to  be 
paid  as  aforesaid,  shall  have  deceased,  or  from  any  cause  be 
incapable  of  taking,  then  the  amount  so  bequeathed,  or  so 
directed  to  be  paid  over,  shall  revert  to  and  become  a  part  of 
my  estate,  unless  I  have  otherwise  specifically  directed." 

The  bequest  and  payment  of  money  mentioned  in  the  last 
sentence  above  would  include  this  testamentary  provision 
offered  to  Mrs.  Newberry  by  the  will,  if  she  would  consent 
to  take  the  same  in  lieu  of  her  dower,  which  she  became  in- 
capable, by  her  election,  of  taking,  and  it  is  declared  what 
shall  be  the  effect  of  not  taking  this  provision ;  and  it  is,  that 
what  is  embraced  within  it  "shall  revert  to  and  become  part 
of  my  estate;"  and  this  is  all  the  effect  which  is  anywhere 
intimated  in  the  will  shall  follow  from  not  taking  this  pro- 
vision. There  is  no  hint  of  an  intention  that  it  shall  hasten 
or  in  anywise  affect  the  expressed  time  of  the  distribution. 
The  two  sentences  last  above  given  embrace  the  exact  case 
which  is  now  presented  here,  to-wit,  the  death  of  both  the 
daughters  without  issue  and  the  failure  of  the  wife  to  take  the 
testamentary  provision,  and  the  testator  declares  what  the 
effect  shall  be — which  is,  not  that  there  shall  be  immediate 
distribution,  but  that  the  bequests  to  the  daughters  and  the 
failing  bequest  to  the  wife  shall  revert  to  and  become  a  part 
of  his  estate,  with  the  intention  presumably,  that  they  should 
be  and  remain  such,  in  the  hands  of  the  trustees,  to  be  cared 
for  and  managed  by  them  until  the  appointed  time  for  the 
distribution  should  come,  viz.,  the  death  of  the  wife. 

Had  it  been  the  intention  of  the  will,  that  on  the  failure 
of  the  wife  to  take  the  testamentary  provision,  and  the  daugh- 
ters dying  without  issue,  there  should  then  be  immediate  dis- 
tribution, here,  where  that  very  case  was   mentioned,   would 
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have  been  a  most  fitting  place  to  have  signified  such  intention  ; 
but  there  is  no  intimation  that  way. 

The  last  sentence  of  the  above  clause  shows  that  the  period 
of  distribution  was  not  fixed  at  the  termination  of  their  lives, 
simply  that  the  life  tenants  might  enjoy  the  property,  because 
after  the  death  of  the  daughters  without  issue,  the  widow,  if 
she  took  under  the  will,  would  take  the  use  and  income  of 
but  a  small  portion  of  the  property,  and  the  rest,  in  accord- 
ance with  the  express  provision  of  the  testator,  would  be  held 
by  the  trustees  for  accumulation. 

"In  case  of  the  death  of  both  or  either  of  my  daughters, 
during  the  lifetime  of  my  wife,  leaving  lawful  issue  living,  it 
is  my  will,  and  I  direct,  that  such  lawful  issue  shall  have  and 
receive  from  my  said  trustees  the  portion  of  the  net  income 
from  my  estate  which  would  have  belonged  to  that  one  of  my 
daughters  from  whom  they  are  descended,  had  she  survived," 
etc. 

To  this  issue,  not  only  the  income,  but  the  whole  principal 
is  given  at  the  time  of  final  distribution,  and  the  time  of  dis- 
tribution to  them  is  fixed  the  same  as  it  is  to  the  descendants 
of  the  testator's  brothers  and  sister,  viz.,  the  termination  of  the 
three  lives  of  the  daughters  and  wife.  Now  supposing  this  con- 
tingency of  the  death  of  both  daughters  during  the  lifetime 
of  the  wife,  leaving  lawful  issue  living,  say  minor  issue, 
had  happened,  and  a  claim  like  the  present  for  immediate  dis- 
tribution had  been  set  up  in  behalf  of  such  minor  issue, 
could  it  then  have  been  successfully  claimed,  that  as  the 
widow  had  not  taken  the  testamentary  provision,  the  estate 
of  the  trustees  had  ceased  and  guardians  of  the  minor  issue 
should  be  appointed  and  the  capital  of  the  estate  be  at  once 
turned  over  by  the  trustees?  The  testator  had  selected  his 
own  guardians  for  this  property,  these  trustees,  and  the  estate 
during  the  life  of  the  wife  was  to  be  cared  for  and  managed  by 
these  persons  of  his  own  choice,  under  the  specific  directions 
which  he  had  himself  given,  and  the  estate  with  its  accumula- 
tions as  thus  managed  was  to  be  passed  over  direct  from  the 
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hands  of  these  trustees  to  the  children.  Must  we  not  suppose 
this  to  have  been  the  intention  of  the  testator  and  that  it  was 
not  the  intention  that  the  estate  should  be  turned  over  by  the 
trustees  into  the  hands  of  guardians  appointed  by  the  court  to 
be  managed  by  them  during  the  wife's  life,  according  to  their 
own  notions,  and  not  in  the  way  the  testator  had  directed, 
with  the  liability  of  depreciation  and  waste  of  the  property 
from  the  mismanagement  of  such  guardians  ?  Has  not  one 
the  right  to  provide  as  to  the  management  of  his  property  in 
such  case,  and  does  not  this  appointment  of  trustees  look  to 
that  end,  and  is  it  not  to  be  upheld  accordingly  ?  Further, 
in  such  event  of  the  decease  of  both  daughters  during  the 
wife's  lifetime,  leaving  lawful  issue  living,  there  should  be  an 
immediate  distribution  to  the  daughters'  children,  according 
to  appellees'  claim  that  renunciation  was  the  same  as  death  in 
this  regard  ;  but  this  clause  of  the  will  says  that  in  that  event 
the  trustees  shall  pay  over  to  the  children  the  daughters'  por- 
tion of  the  net  income,  thus  implying  that  the  estate  is  to  con- 
tinue in  the  trustees,  and  that  the  income  is  to  continue  to  be  paid 
to  the  children  during  the  wife's  lifetime  until  the  time  comes 
for  distribution,  viz.,  the  wife's  death.  If  the  taking  of  the 
testamentary  provision  had  been  the  sole  reason  for  post- 
poning the  distribution  until  the  wife's  death,  would  there 
not  have  been  some  reference  to  that  circumstance  in  this 
place — the  uncertainly  of  the  accepting  of  that  provision 
being  so  vividly  before  the  testator's  mind — such  as  that  the 
income  should  be  paid  to  the  children  in  case  the  testamen- 
tary provision  should  have  been  accepted,  or  that  if  it  had 
not  been  accepted,  there  should  be  then  an  immediate  distri- 
bution of  the  estate  to  the  children?  This  would  have  been 
natural  had  the  circumstance  of  taking  the  bequest  been  the 
sole  reason  for  fixing  the  time  of  distribution  at  the  wife's 
death. 

"In  the  management  and  conduct  of  my  estate  by  my 
said  Trustees,  it  is  my  will,  and  I  direct,  that  the  following 
described  premises  and   property,  situate,  lying,  and  being  in 
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the  city  of  Chicago  aforesaid,  to- wit:  Blocks  numbered 
nine  (9),  ten  (10),  eleven  (11),  and  eighteen  (18),  in  New- 
berry's addition  to  Chicago,  and  lots  twenty-two  (22), 
twenty-three  (23),  twenty-four  (24),  twenty-five  (25), 
and  twenty-six  (26),  all  in  block  numbered  one  (1),  in 
Butler,  Wright  and  Webster's  addition  to  Chicago,  and  sub- 
lots  one  (1),  two  (2),  and  three  (3),  of  lot  five  (5),  in 
block  numbered  four  (4),  of  the  original  town  of  Chicago, 
shall  not  be  sold  or  mortgaged  by  my  said  Trustees  during 
the  lifetime  of  my  wife  and  daughters,  or  either  of  them,  nor 
until  it  shall  become  necessary  for  my  said  Trustees  to  divide 
and  make  final  division  and  distribution  of  my  estate  as  here- 
inbefore in  this  my  will  provided." 

Then  follow  careful  provisions  and  directions  concerning 
the  powers  and  discretion  of  the  trustees  covering  leases,  sales 
of  realty,  the  improvement  of  the  estate  by  the  trustees  by 
the  erection  of  "stores,  dwellings,  hotels,  offices  of  all  kinds," 
as  they  may  judge  best  for  the  interest  of  the  estate,  and  that 
the  premises  above  described  shall  be  first  improved. 

Provision  is  made  in  regard  to  investment  by  the  trustees 
of  moneys  of  the  estate,  directing  the  particular  securities  in 
which  the  investments  shall  be  made. 

Thus  large  powers  of  control  and  management  were  given 
to  the  trustees,  almost  those  of  an  absolute  owner;  and  this 
clause  of  the  will  imports  that  there  were  to  be  extensive  im- 
provements made  by  the  trustees,  implying  the  continuance 
of  the  estate  in  the  trustees  for  a  considerable  length  of  time, 
which  might  well  be  for  so  long  a  time  as  the  duration  of 
three  lives,  and  the  provision  would  not  comport  with  any 
short  time  of  holding  the  property.  This  clause,  too,  recog- 
nizes in  terms  the  time  of  the  duration  of  the  estate  in  the 
trustees  to  be  "during  the  life-time  of  my  wife  and 
daughters." 

The  following  provisions,  which  make  the  bequest  to  the 
wife,  show  that  the  testator  contemplated  that  his  wife  might 
renounce  the  will,  and  hold  to  her  statutory  estate: 
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"  It  is  my  will  and  desire  to  make  provision  for  my  beloved 
wife,  Julia  Butler  Newberry,  provided  she  consents  to  accept 
of  the  same  in  lieu  of  and  instead  of  her  dower  right,  and 
all  other  right,  claim  and  demand  to  my  estate,  or  any  part 
thereof,  in  the  following  manner:  I  give  and  bequeath  to 
her,  etc.,  (naming  the  bequest  made  to  her.)  None  of  the 
aforegoing  provisions  for  the  benefit  of  my  wife  shall  be 
operative  or  have  any  effect,  but  the  same  shall  all  and 
singular  be  inoperative  and  void,  unless  she  shall,  within 
twelve  (12)  months  after  my  decease,  relinquish  in  due  form 
of  law  all  claim  to  my  estate." 

Now,  bring  the  provisions  of  this  will  side  by  side  with 
the  language  of  the  Vice  Chancellor  above  cited  in  the  case 
of  Jull  v.  Jacobs,  and  apply  to  them  the  reasoning  which 
was  there  employed.  As  was  there  said  with  reference  to  the 
facts  of  that  case,  can  it  be  said  here, that  it  is  perfectly  clear 
that  the  distribution  is  postponed  to  the  death  of  Mrs.  New- 
berry, simply  because  she  was  to  have  this  particular  testa- 
mentary provision  for  life?  That  the  reason  of  such 
postponement  altogether  ceases,  because  of  her  not  accepting 
that  provision  ?  That  the  postponement  to  her  death  was 
solely  because  she  was  to  take  this  testamentary  provision  for 
life,  and  that,  if  the  testator  had  known  that  she  would  not 
take  that  provision  for  life,  he  would  not  have  postponed  the 
distribution  until  after  her  death?  There  was  here  no  abso- 
lute gift  to  Mrs.  Newberry  for  life,  but  a  conditional  one 
only,  the  very  form  of  it  showing  consciousness  that  it  might 
not  be  accepted.  It  will  be  seen  that  the  testator  first 
declares  his  will  and  desire  to  make  provision  for  his  wife, 
provided  she  consents  to  accept  of  the  same  in  lieu  of  her 
dower  right.  He  then  makes  the  bequest  to  her  before 
named.  And  then  immediately  following  says:  "None  of 
the  aforegoing  provision's  for  the  benefit  of  my  wife  shall  be 
operative  or  have  any  effect,  but  the  same  shall  all  and 
singular  be  inoperative  and  void,  unless  she  shall,  within 
twelve  months  after  my  decease,  relinquish   in  due  form  of 
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law  all  claim  to  my  estate."  All  this  shows  that  the  failure 
to  take  this  testamentary  provision  was  not  an  unforeseen,  or 
unanticipated  event,  but  that  it  was  present  to  the  mind  of 
the  testator  and  in  his  distinct  contemplation  that  his  wife 
might  not  take  this  provision.  He  knew  that  she  would 
have  a  life  estate  of  dower,  and  he  offered  her  by  his  will  this 
annuity  of  $10,000  for  her  life  if  she  would  take  it  in  lieu  of 
the  dower  estate ;  and  it  was  not  only  once,  but  repeatedly 
declared  that  this  testamentary  provision  should  be  void, 
unless  accepted  in  lieu  of  dower;  and  it  was  to  be  void, 
unless  a  formal  relinquishment  of  dower  should  be  made  by 
the  widow  within  twelve  months  after  the  testator's  decease. 
It  was  uncertain  to  the  mind  of  the  testator  whether 
his  wife  would  or  not  comply  with  this  prescribed  condition 
and  take  this  provision  of  the  will,  and  he  distinctly  con- 
templated that  she  would  have  a  life  interest,  either  of  the 
annuity  provided  by  the  will,  or  of  dower,  with  an  entire 
uncertainty  before  his  actual  view  whether  it  would  be  the 
one  or  the  other. 

Thus  seeing,  he  wills  that  the  distribution  shall  be  made 
"immediately  after  the  decease  of  my  wife."  What  reason 
for  saying  that  the  not  taking  this  testamentary  provision  is 
the  equivalent  of  the  wife's  decease;  that  now,  upon  the 
death  of  the  two  daughters  without  issue,  is  the  time  of  dis- 
tribution under  the  will? 

When,  as  here,  there  is  a  dower  estate,  and  a  testamentary 
estate  given  for  life  on  condition  that  it  shall  be  accepted  in 
lieu  of  dower,  and  expressly  providing  that  the  gift  shall  be 
void  unless  there  be  a  formal  relinquishment  made  of  the 
dower  estate  within  a  specified  time,  and  then  the  simple 
direction,  without  more,  that  the  final  distribution  of  the 
estate  shall  be  upon  the  death  of  the  wife,  that  event  is  the 
time  for  the  distribution,  we  consider,  whether  the  testament- 
ary provision  be  accepted  or  not.  The  wife's  death  being 
fixed  as  the  time  of  distribution  in  distinct  view  of  there 
being  the  life  estate  of  dower  and  of  the  uncertainty  whether 
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the  provision  of  the  will  would  be  accepted  in  lieu  of  dower 
or  not,  whether  the  life  estate  of  the  annuity,  or  that  of 
dower,  would  be  the  one  the  wife  would  have  and  enjoy,  it 
manifests  the  intention  that  the  wife's  death  should  be  the 
time  of  distribution,  whichever  the  event  might  be,  whether 
she  accepted  or  declined  to  accept  the  provision  of  the  will 
in  lieu  of  her  dower  estate. 

If  it  had  been  otherwise,  if  the  intention  had  been  that  if 
the  wife  did  not  elect  to  take  this  testamentary  provision  in 
lieu  of  her  dower,  that  then  the  distribution  should  take 
place  on  the  death  of  the  last  surviving  daughter  without 
issue  of  either,  why  did  not  the  will  so  say,  as  this  contingency 
of  not  taking  the  bequest  was  in  the  actual  view  and  contem- 
plation of  the  testator.  The  will  is  a  very  carefully  drawn 
one.  It  seems  to  make  provision  for  almost  all  possible  con- 
tingencies which  might  be  supposed  to  arise. 

And  if  this  time  of  distribution,  upon  the  wife's  death,  had 
not  met  and  covered  the  contingency  of  her  not  taking  the 
testamentary  provision  and  been  expressive  of  the  intention 
of  the  testator  in  that  contingency,  it  is  inconceivable  that 
there  should  not  have  been  some  expression  in  the  will  that 
there  should  be  a  different  time  of  distribution  in  the  case  of 
that  contingency,  it  having  been  so  distinctly  in  the  view  of 
the  testator. 

The  intention  of  the  will,  as  we  find,  is,  that  the  time  of 
distribution  should  be  the  wife's  death,  whether  she  did  or 
did  not  take  this  testamentary  provision.  And  this  intention 
is  not  deduced  solely  from  the  words  used,  that  the  distribu- 
tion shall  be  "  immediately  after  the  decease  of  my  wife,"  but 
it  is  manifested  from  other  provisions  of  the  will.  The 
intention  of  the  will  must  govern.  No  artificial  rule  of 
construction  can  be  allowed  to  prevail  over  the  intention* 
Surely,  if  the  will  had  expressed  that  the  wife's  death  should 
be  the  time  of  distribution,  whether  she  accepted  the  testa- 
mentary provision  or  not,  the  rule  of  acceleration  invoked 
by  appellees'  counsel  would  not  be  suffered  to  change-  this 
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fixed  time  of  distribution.  The  intention  of  the  will  that  the 
wife's  death  should  be  the  time  of  distribution,  whether  the 
testamentary  provision  was  accepted  or  not,  seems  to  us  to  be 
satisfactorily  manifested  from  the  provisions  of  the  will,  and 
almost  as  much  so,  as  if  there  had  been  such  expression  of  it 
as  above,  in  terms. 

The  rule  upon  the  subject  of  the  acceleration  of  remainders 
relied  upon  by  appellees'  counsel  as  authority  to  change  the 
fixed  time  of  distribution  in  this  case,  namely,  that  when 
there  is  a  gift  to  A  for  life,  and  after  his  death  to  B,  if  A  is 
incapable  of  taking,  or  refuses  to  take,  then  the  remainder  is 
accelerated  and  takes  effect,  is  in  agreement  with  the  manifest 
intention  of  the  testator.  It  is  in  such  case  the  testator's 
intention  that  A  and  B  shall  take  the  whole  estate;  that  he 
shall  die  testate  as  to  all  of  it,  and  that  no  part  of  it  shall 
go  as  intestate  estate.  Now,  if  on  A  not  taking,  the  estate 
should  go  during  A's  life  to  some  one  else  than  A  or  B,  the 
testator's  intention  that  they  should  have  the  entire  estate 
between  them,  and  that  none  of  it  should  pass  as  intestate 
estate  to  any  one  else,  would  be  disappointed.  That  the 
estate  should  go  immediately  to  B,  on  A  not  taking,  is  carry- 
ing out  the  palpable  intention  of  the  testator  that  the  two 
should  take  the  whole  estate.  But  the  rule  would  not  apply 
if  there  was  the  expression  of  a  contrary  intent.  Any 
expressed  intention  would  be  paramount  to  the  rule. 

No  question  is  made  as  to  this  general  rule.  But  how 
different  is  it  here  in  the  present  case?  On  the  failure  of  the 
wife  to  take  the  offered  bequest,  there  would  be  no  dying 
intestate  as  to  that,  and  no  passing  of  it  to  some  one  else 
whom  the  testator  did  not  intend,  but  it  would  go  to  his 
devisees,  the  trustees,  to  be  held  for  those  ultimately  entitled 
to  it  under  the  will ;  and  the  will  even  taking  the  pains  to  pro- 
vide that  on  failure  of  the  wife  to  take  the  bequest  it  should 
revert  to  and  become  a  part  of  the  testator's  estate  which  was 
devised  to  trustees  to  hold  for  the  purposes  of  the  will.  It 
was  not  necessary,  as  in  the  case  instanced  above  in  the  rule 
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as  to  the  acceleration  of  remainders,  that  the  failure  to  take 
the  bequest  should  be  held  the  equivalent  of  the  wife's  death, 
and  distribution  be  made  upon  such  failure  to  take  as  upon 
the  wife's  death,  in  order  to  carry  out  the  intention  of  the 
testator  that  the  devisees  should  have  the  whole  estate,  and 
to  prevent  the  subject  of  the  bequest  from  going  as  intestate 
estate  to  some  one  else  whom  the  testator  did  not  intend 
during  the  lifetime  of  the  wife.  Here  we  do  not  find,  as  in 
that  case,  the  intention  to  be  that  if  the  wife  did  not  accept 
the  testamentary  provision  offered  to  her,  the  distribution 
should  be  made  upon  the  death  of  the  last  surviving  daughter 
without  issue,  or  that  that  would  be  carrying  out  the  inten- 
tion ;  but  we  find  the  intention  to  be  that  the  time  of 
distribution  should  be  the  wife's  death,  whether  she  did  or 
did  not  take  the  offered  provision  of  the  will.  This  case  is 
without  the  reason  of  the  rule  as  to  the  acceleration  of  re- 
mainders, and,  as  we  conceive,  that  rule  has  no  applicability 
here,  under  the  peculiar  provisions  of  this  will;  that  to  so 
apply  it  would  be  wresting  it  from  its  proper  purpose  of 
being  in  furtherance  of  the  intention  of  the  testator,  to  the 
thwarting  of  such  intention. 

In  regard  to  the  controlling  effect  of  the  intention  in  the 
application  of  the  rule  as  to  accelerating  the  remainder,  see 
Craven  v.  Brady,  4  L.  R.  Eq.  Cases,  209. 

In  Hinckley  v.  House  of  Refuge  et  al.  40  Md.  461,  the 
testator  gave  property  in  trust  for  the  use  of  his  wife  during 
her  life,  and  from  and  after  her  death  to  certain  charitable 
institutions  named.  The  widow  renounced  all  benefit  under 
the  will  and  made  her  election  to  take  dower.  She  being  still 
living,  the  charitable  institutions  made  application  to  have 
their  bequests  paid  at  once,  upon  the  theory  that  as  the  widow 
had  renounced,  the  time  of  payment  of  the  legacies  to  them 
had  been  thus  accelerated,  and  that  they  were  entitled  to 
receive  them  presently,  notwithstanding  by  the  terms  of  the 
bequests  they  were  payable  only  on  the  death  of  the  widow. 
The  court  held  that  the  property  should  be  retained  by  the 
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trustee  until  the  death  of  the  widow,  her  death  being  the 
event  upon  which  the  legacies,  according  to  the  terms  of  the 
will,  were  payable.  The  general  rule  as  to  the  acceleration 
of  remainders  was  acknowledged,  but  that  it  should  not  be 
applied  where  the  result  produced  would  contravene  the 
intention  of  the  testator. 

In  Firth  v.  Denney,  2  Allen,  468,  the  testator  gave  $9000  to 
his  executors  to  invest  and  pay  the  income  to  his  wife  during 
her  life,  and  after  her  death  to  pay  the  fund  to  certain 
legatees.  The  widow  renounced  the  provisions  made  for  her 
in  the  will.  The  court  held  that  the  fund  of  §9000  must  be 
retained  in  the  hands  of  the  executors  during  the  life  of  the 
widow,  and  on  her  decease  be  paid  over  to  the  legatees. 

Upon  the  happening  of  the  wife's  death  in  the  lifetime  of 
the  daughters,  why  should  not  the  will  have  directed  that  the 
estate  should  then  be  distributed  to  the  daughters?  Upon 
their  death,  in  such  event  of  the  wife's  death,  it  would,  by 
the  will,  have  been  distributed  to  the  children,  if  any,  of  the 
daughters,  and  did  not  the  testator  hold  his  children  in  as 
high  regard  as  unknown  grand  children,  and  why  not  the 
estate  go  then,  on  the  wife's  death,  as  well  to  children,  as  to 
grand  children  on  the  wife's  and  daughters'  death?  No 
reason  is  apparent,  save  the  one,  that  the  estate  should  be 
kept  together,  managed  and  improved  by  the  trustees  for  a 
certain  length  of  time,  and  that  the  body  of  the  estate  as  it 
should  then  be,  at  the  end  of  that  time  and  not  before, 
should  go  over  to  the  ultimate  devisees.  The  whole  scheme 
of  the  will  seems  to  be  permeated  with  the  idea  of  the  hold- 
ing and  the  management  of  the  estate  by  the  trustees  for  a 
certain  length  of  time,  which  was  measured  by  the  duration 
of  these  three  lives  of  the  wife  and  the  two  daughters;  that 
the  body  of  the  estate  should  be  held  in  the  hands  of  the 
trustees  to  be  managed,  improved  and  augmented  by  them 
under  the  directions  given  by  the  testator,  for  that  length  of 
time,  at  the  end  of  which,  and  not  before,  with  its  accumula- 
tion as  thus  managed,  it  should  be  distributed. 
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We  are  favored  with  the  elaborate  and  able  opinion  deliv- 
ered by  the  learned  judge  of  the  circuit  court  who  decided 
this  case  below,  which  we  have  read  with  interest  and  profit. 

It  is  there  said  there  can  be  no  doubt  that  had  Mrs.  New- 
berry not  renounced,  but  taken  under  the  will,  there $ could 
be  no  division  or  distribution  now,  "  for  two  reasons:  First, 
The  will  is  clear  and  distinct  upon  this  point.  Three  lives 
must  terminate  before  distribution  can  be  made.  Second, 
In  the  nature  of  things,  no  division  and  distribution  could 
be  had  so  long  as  the  widow's  testamentary  estate  existed. 
She  was  to  derive  an  income  from  the  whole  property,  and 
the  income  was  an  incumbrance  upon  the  whole  property. 
She  was  also  to  have  a  homestead  for  life  out  of  the  testator's 
property."  We  are  quite  unable  to  perceive  why  these  same 
reasons  do  not  exist  with  full  force  under  the  widow's  renun- 
ciation. The  will  is  no  more  clear  and  distinct  upon  the 
point  in  the  case  of  the  one  event,  than  in  the  other.  There 
are  no  words  of  the  will  connecting  the  time  of  final  distri- 
bution with  the  so-called  testamentary  estate,  any  more  than 
with  the  statutory  one;  nor,  in  fact,  with  either  of  them 
at  all. 

As  respects  the  second  reason,  there  now  remains  the  same 
impediment  in  the  way  of  division  and  distribution,  to-wit: 
The  outstanding  life  interest  of  the  widow.  Had  she  accepted 
the  will,  it  would  have  been  her  homestead  and  annuity. 
Now  that  she  has  renounced  the  will,  it  is  the  incumbrance 
of  her  dower  estate.  It  appears  that  a  large  portion  of  this 
estate  is  realty, — defendants'  counsel  say,  three-fourths. 

The  case  shows  that  the  widow's  dower  has  been  assigned 
in  the  lands  in  Illinois,  but  not  in  the  lands  in  Wisconsin. 
The  widow,  then,  has  now  a  life  estate  in  one-third  of  all 
the  realty,  showing  there  to  be  the  same  impediment  of  a 
life  interest  in  the  widow,  to  the  final  distribution  now,  that 
there  would  have  been  had  she  accepted  the  homestead  and 
annuity.  The  annuity  was  not,  by  the  terms  of  the  will, 
made  any  charge  upon  the  estate.     A  portion  of  the  realty, 
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it  is  true,  has  been  disincumbered  of  the  dower  estate;  but 
there  was  to  be  no  piecemeal  distribution  of  the  estate;  there 
was  to  be  but  one,  a  final,  complete  division  and  distribution 
of  the  entire  estate  at  once.  This  is  clearly  manifested  by 
the  will. 

What  is  called  here  the  testamentary  estate,  was  but  an 
offer  of  a  testamentary  provision  in  lieu  of  the  statutory 
estate  of  the  widow,  which  was  never  accepted.  A  provision 
by  will  in  lieu  of  dower  is,  in  fact  and  in  legal  effect,  a  mere 
offer  by  the  testator  to  purchase  out  the  dower  interest  for  the 
benefit  of  his  estate.  2  Scribner  on  Dower,  496;  2  Williams 
on  Exrs.  ed.  1877,  1364;  Isenhart  v.  Broion,  1  Edw.  Ch.  413; 
and  in  the  present  case  it  was  such  in  express  terms.  This 
offered  substitute  for  the  statutory  estate  might  or  might  not 
be  accepted  by  the  widow,  as  the  testator  knew  and  foresaw. 
Both  contingencies  then,  the  one  that  the  widow  might  retain 
her  statutory  estate,  and  the  one  that  she  might  accept  the 
proposed  substitutional  testamentary  estate,  were  actually 
present  before  the  mind  of  the  testator,  and  in  equal  view  of 
both  of  the  contingencies  he  made  the  directions  of  the  will 
appointing  the  time  of  distribution,  and  those  directions  must 
govern,  and  must,  we  think,  have  been  intended  to  govern 
equally  in  either  one  of  the  contingencies. 

We  do  not  see  how  the  rule  of  acceleration  can  be  made  to. 
apply  here,  so  that  the  time  appointed  by  the  will  for  the  dis- 
tribution, namely,  the  death  of  Mrs.  Newberry,  can  be  acceler- 
ated to  the  time  of  the  death  of  the  daughter,  Julia  Newberry. 
The  principle  of  that  rule  is,  that  a  remainder  is  accelerated 
whenever  it  is  apparent  that  the  only  object  of  postponing  the 
remainder-man  was  that  the  property  might  be  enjoyed  by 
the  tenant  for  life.  The  facts  of  the  present  case  preclude 
the  idea  that  the  postponement  of  the  time  of  distribution 
was  simply  and  only  because  of  this  offered  testamentary  pro- 
vision as  a  substitute  for  the  dower  estate  of  the  widow. 
There  is  no  more  room  to  say  it  was  for  such  cause,  than  that 
the  postponement  was   because,   and  on  the  account  of  such 
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dower,  estate,  which  yet  subsists,  and  will  until  the  death  of 
Mrs.  Newberry. 

We  fail  to  perceive  any  failure  here  of  the  precedent  estate 
upon  which  the  ultimate  remainder  was  limjted. 

If  the  time  of  distribution  is  to  be  considered  as  depend- 
ent on  a  life  estate,  it  must  be  regarded  as  only  contingently 
so  on  this  particular  testamentary  substitute — in  case  of  its 
acceptance — and  that  if  not  accepted,  it  was  dependent  on 
the  dower  estate.  That  it  is  to  be  viewed  as  fixed  with  refer- 
ence to  whichever  estate  should  ultimately  be  and  remain  the 
estate  of  the  widow,  according  as  she  should  accept  or 
renounce  the  provision  under  the  will.  A  life  interest,  the 
dower  estate,  yet  remains  in  the  widow. 

There  is,  too,  the  trust  estate.  The  intermediate  estate  is 
not  gone  and  out  of  the  way.  We  deem  this  view  sufficient, 
without  noticing  other  objections  which  have  been  urged 
against  the  applicability  here  of  the  rule  of  acceleration. 

The  testator  might  very  well  prefer,  whatever  the  motive, 
that  his  estate  should  be  kept  together  during  the  life  of  the 
members  of  his  immediate  family,  and  he  has  most  distinctly 
shown  by  his  words  that  to  have  been  his  purpose,  and  directed 
explicitly  that  the  property  should  not  be  divided  and  dis- 
tributed until  after  the  termination  of  their  three  lives.  If 
we  were  to  seek  for  the  object  of  the  testator  in  postponing 
the  distribution  when  both  daughters  had  died  without  issue, 
until  after  the  decease  of  his  wife,  it  can  not  well  be  found  to 
be  because  it  was  thought  necessary  that  the  whole  of  this 
large  estate  should  be  kept  to  support  a  trust  to  pay  an 
annuity  of  ten  thousand  dollars  to  the  wife,  and  especially 
when  it  was  uncertain  whether  the  annuity  would  be  accepted. 
But  a  small  portion  of  the  estate  would  be  needed  to  produce 
that  annuity,  and  it  might  have  been  provided  for  as  was  done 
by  the  court  in  Sears  v.  Hardy,  120  Mass.  524,  by  setting 
aside  a  part,  say  $200,000,  of  the  personalty  of  the  estate, 
invested  in  such  securities  as  are  directed  by  the  will.  Then 
the  rest  of  the  estate  would  be  disengaged.     And  this,  too, 
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serves  to  show  that  this  annuity  would  have  been  at  least  no 
more  of  an  incumbrance,  in  point  of  extent,  upon  the  estate, 
than  the  dower  interest, — the  annuity,  as  remarked,  not 
having  been  made  any  express  charge  upon  the  estate  by  the 
terms  of  the  will. 

Upon  the  assumption  that  the  period  of  distribution  is,  in 
true  meaning,  appointed,  not  upon  the  death  of  the  widow, 
but  upon  the  termination  of  her  life  interest  in  the  testator's 
estate,  it  must  have  been  in  order  that  the  complete  division 
and  distribution  contemplated  by  the  testator  might  be  made, 
and  not  because  of  the  necessity  of  this  whole  estate  to  sup- 
port the  annuity  of  $10,000  to  the  widow.  It  was  an  integral, 
complete  disposition  of  his  entire  estate  he  desired  to  make, 
which  could  not  be  made  before  the  falling  in  of  the  rever- 
sionary estate;  and  it  must  be  taken  that  the  reversionary 
estate,  however  arising,  was  the  reason  of  the  postponement, 
rather  than  the  expected  acceptance  of  the  offered  testament- 
ary estate,  when  the  uncertainty  of  its  acceptance  was  in  the 
actual  and  expressed  contemplation  of  the  testator. 

Until  the  death  of  the  dowress,  the  reversion  expectant  in 
the  dower  lands  will  not  be  subject  to  the  distribution. 

It  is,  we  regard,  the  plain  purpose  of  the  will,  that  the 
division  and  distribution  should  not  be  made  until  after  the 
termination  of  the  three  lives ;  only  at  a  time  after  the  whole 
estate  should  have  fallen  into  the  trustees  disencumbered  of 
all  further  uses  for  the  two  daughters  or  the  widow. 

We  can  come  but  to  the  one  conclusion,  that  the  period  of 
distribution  appointed  by  the  will  has  not  yet  arrived,  and 
will  not,  until  the  death  of  Mrs.  Newberry.  To  determine 
otherwise  would  seem  to  us  to  be,  in  this  particular,  making 
a  will  for  the  testator,  instead  of  expounding  the  one  which 
he  himself  made. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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Mr.  Justice  Dickey,  dissenting: 

The  decision  in  this  case  seems  to  me  to  do  violence  to  the 
intention  of  the  testator,  distinctly  stated  by  the  words  of 
the  will,  when  taken   in   their  true   and   legal   meaning. 

I  have  examined  with  care  at  least  one  hundred  cases  re- 
ferred to  in  the  briefs  of  counsel,  and  I  find  no  case, — where 
the  will  disposes  of  the  whole  estate,  clearly  cutting  off  the 
inheritance  and  provides  for  a  succession  of  estates,  the  prior 
of  which  is  a  life  estate, — in  which  the  words,  "after  the 
decease"  of  the  prior  donee,  have  been  construed  to  postpone 
the  beginning  of  the  ulterior  estate  until  the  physical  death 
of  the  prior  donee,  after  the  termination  of  the  prior  estate, — 
where  the  effect  of  such  construction  is  to  leave  the  property 
constituting  the  subject  of  the  gift,  in  idleness  during  the 
interval,  in  the  hands  of  trustees  having  no  beneficial  in- 
terest therein,  and  to  the  present  use  of  no  one.  It  is  be- 
lieved no  such  case  can  be  found  in  England  or  America. 

I  concur  in  the  decision  in  so  far  as  it  holds  that  in  this 
will  the  words  of  survivorship  (as  to  the  descendants  of  the 
brothers  and  sister)  are  to  be  referred  to  the  period  of  final 
distribution  under  the  will.  I  also  concur  in  the  view  that, 
"if  the  time  for  distribution  has  in  fact  arrived,  the  claim, 
that  the  devise  is  still  contingent,  is  without  force,  because  the 
donees  are  ascertained  in  such  case  by  the  arrival  of  the  time  of 
distribution. "  And  so  I  agree  that  the  prime  enquiry  in  this 
case  is,  "What  is  the  time  of  distribution  under  the  will?  Has 
the  period  for  distribution  arrived ?" 

On  that  prime  question  my  views  are  not  in  accord  with 
those  expressed  by  my  brother  Sheldon,  in  behalf  of  the 
majority  of  the  court.  I  think  the  time  has  in  fact  arrived; 
and  the  decree  of  the  circuit  court  ordering  immediate  dis- 
tribution was  right  and  that  it  ought  to  be  affirmed. 

The  only  words  of  the  will  in  the  case  at   bar,  which,   in 
my  judgment,  relate   in   anywise  to  the  disposition   of   the 
residuary  estate  in  controversy,  are  the  following: 
5—99  III. 
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The  testator  devises  and  bequeaths  unto  trustees  (named  in 
the  will)  "  the  residue  and  remainder  of  all  my  estate,  real 
and  personal,  *  *  *  in  trust  for  the  purposes  hereinafter 
fully  set  forth" 

"  It  is  my  will  and  desire  to  make  provisions  for  my 
beloved  wife,  Julia  Butler  Newberry,  *  *  *  and  I  do 
hereby  direct  that  my  trustees  pay  to  her  for  her  support 
during  her  natural  life  the  sum  of  $8000  annually."  *  >:<  * 
"None  of  the  foregoing  provisions  for  the  benefit  of  my  wife 
shall  be  operative,  *  *  *  unless  she  shall,  within  twelve 
months  after  my  decease,  relinquish  all  right,  title  or 
demand  which  she  may  have,  or  be  entitled  to  by  law  by  way 
of  dower  or  otherwise,  to  my  estate,  or  any  part  or  portion 
thereof." 

"It  is  my  will,  and  I  hereby  direct,  that  *  *  *  my 
said  trustees  shall  divide  the  net  income  annually  arising 
from  the  residue  and  remainder  of  my  estate  *  *  * 
equally  between  my  said  daughters,  Mary  L.  Newberry  and 
Julia  R.  Newberry,  to  be  theirs  absolutely.  *  *  *  If 
from  any  cause  the  net  income  of  my  estate  shall,  at  any 
time,  be  inadequate  to  the  support  of  my  daughters,  and 
there  shall  not  be  in  the  hands  of  my  trustees,  from  such  net 
income,  sufficient  to  enable  them  to  pay  over,  yearly  and 
every  year,  to  each  of  my  said  daughters  at  least  the  sum  of 
$2500,  then,  in  such  case,  I  direct  that  my  trustees  take 
from  the  principal  of  my  estate  so  much  as  will  make  up 
with  the  net  income  a  sum  sufficient  to  enable  them  to  appor- 
tion to  each  of  my  said  daughters  $2500,  and  to  pay  the 
same  to  them  respectively  *  *  *  as  hereinbefore  pro- 
vided."    *     *     *. 

"In  case  of  the  death  of  either  of  my  said  daughters,  having 
no  lawful  issue  living,  I  will  and  devise  that  the  portion  of 
the  net  income  which  would  have  belonged  to  such  daughter 
(as  hereinbefore  provided)  had  she  survived,  shall,  from  and 
after  her  decease,  belong  to  and  be  paid  over  by  my  said  trus- 
tees to  my  other  daughter,  if  she  survive,  but  if  she,  too,  has 
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then  deceased,  leaving  lawful  issue,  then  such  portion  shall 
belong  to  and  be  paid  over  to  such  lawful  issue  until  the  final 
distribution  of  my  estate,  as  hereinafter  provided." 

"And  it  is  my  will,  and  I  direct,  that  in  case  of  each  and 
every  bequest,  and  of  every  instance  in  which  I  have  directed 
my  trustees  to  pay  over  money  to  any  person  whomsoever,  if 
the  person  or  persons  to  whom  or  for  whose  benefit  I  have 
made  such  bequest,  or  directed  any  money  to  be  paid,  as 
aforesaid,  shall  have  deceased,  or  for  any  cause  be  incapable 
of  taking,  then  the  amount  so  bequeathed,  or  so  directed  to 
be  paid  over,  shall  revert  to  and  become  a  part  of  my  estate, 
unless  I  have  otherwise  specifically  directed." 

"In  case  of  the  death  of  both  or  either  of  my  daughters 
during  the  lifetime  of  my  wife,  leaving  lawful  issue  living, 
it  is  my  will,  and  I  direct,  that  such  lawful  issue  shall  have 
and  receive  from  my  said  trustees  the  portion  of  the  net  income 
from  my  estate  which  would  have  belonged  to  that  one  of 
my  daughters  from  whom  they  are  descended,  had  she 
survived."     *     *     * 

"  It  is  my  will,  and  I  direct,  that  after  the  decease  of  my 
wife,  and  after  the  decease  of  both  of  my  daughters,  *  *  * 
then  as  soon  after  the  decease  of  my  said  wife  and  both  of 
my  said  daughters,  as  the  same  can  conveniently  be  done,  my 
said  trustees  shall  divide  amongst,  distribute  and  pay  to  the 
lawful  issue  of  my  said  daughters  the  whole  of  my  estate  then 
remaining  in  the  hands  of  my  said  trustees." 

"In  case  of  the  death  of  both  my  said  daughters  without 
leaving  lawful  issue,  then  immediately  after  the  death  of  my 
wife,  if  she  survive  my  said  daughters,  but  if  not,  then  imme- 
diately after  the  decease  of  the  last  surviving  of  my  said 
daughters,  my  said  trustees  shall  divide  my  estate  into  two 
equal  shares  *  *  *  and  shall  at  once  proceed  to  dis- 
tribute one  of  said  shares  among  the  lawful  surviving 
descendants  of  my  brothers  and  sister ;  *  *  *  the 
other  share  of  my  estate  shall  be  applied  by  my  said  trustees, 
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as  soon  as  the  same  can  consistently  be  done,  to  the  founding 
of  a  free  public  library."     *     *     * 

By  a  codicil,  the  annuity  for  his  wife  is  fixed  at  $10,000 
instead  of  f  8000. 

The  testator  died  Nov.  6,  1868,  leaving  a  widow  and  the 
two  daughters,  Mary  and  Julia,  mentioned  in  the  will.  The 
widow  renounced  the  provisions  of  the  will  and  took  her 
dower  and  a  share  of  the  personal  property  under  the  statute. 

The  daughters  died  without  issue,  Mary  in  February, 
1874,  and  Julia  April  4th,  1876.  The  trustees  have  paid  all 
the  legacies,  and  the  widow  is  still  living. 

To  ascertain  the  true  meaning  and  intention  of  this  will, 
let  us  examine  some  of  the  axioms  of  the  law,  and  notice 
some  of  the  views  and  rules  which  have  been  recognized 
and  universally  observed  in  like  cases. 

Where  the  absolute  owner  of  property  in  perpetuity  carves 
out  of  this  perpetual  estate  several  estates,  fixing  the  time 
when  each  estate  is  to  begin,  and  when  it  shall  end,  if  the 
time  named  for  the  end  of  one  such  estate  is  also  the  time 
named  for  the  beginning  of  the  next  estate,  they  are  called 
successive  estates,  and  the  result  of  such  plan  of  disposition  is 
called  a  succession  of  estates. 

In  such  case  where  the  time  named  for  the  ending  of  one 
estate  and  the  beginning  of  the  next,  is  provided  to  occur 
upon  the  happening  of  a  contingency,  such  contingency  is 
called  a  limitation,  because  it  is  the  boundary  between  the 
first  estate  and  the  second  estate. 

In  such  case,  where  the  contingency  in  question  relates  to 
the  first  taker  alone,  and  not  to  the  second  taker,  or  any  other 
person,  such  contingency  constitutes  only  a  limitation  or 
boundary  between  the  estates,  and  does  not  constitute  a  qual- 
ification as  to  the  second  taker ;  and  the  words  designating 
such  a  contingency  are  regarded  as  words  of  mere  boundary, 
and  are  not  words  of  qualification  as  to  the  second  taker;  for 
that  contingency,  not  relating  to  the  second  taker,  does  not 
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constitute  a  qualification  of  the  second  taker,  and  is  not  a 
thing  essential  to  his  capacity  to  take. 

Words  describing  a  contingency  on  which  one  estate  is  to 
cease  and  another  begin,  are  not  to  be  understood  as  a  quali- 
fication essential  to  the  capacity  of  the  second  taker  to  take, 
unless  that  contingency  relates  to  the  second  taker  personally, 
or  at  least  to  some  person  other  than  the  first  taker. 

The  fallacy  of  the  reasoning  of  counsel  for  appellants  (it 
seems  to  me)  consists,  in  the  main,  in  a  failure  to  distinguish 
the  words  of  this  will,  (which  are  used  as  words  of  mere 
limitation — as  boundaries — between  the  successive  estates  pro- 
vided for,)  from  words  of  the  will  used  as  words  of  qualifica- 
tion as  to  the  ulterior  takers.  Throughout  their  argument 
they  constantly  assume,  without  discussion  or  authority,  that 
certain  words  of  the  will  are  in  fact  used  as  words  of  qualifica- 
tion of  the  next  takers — when  the  words  on  which  they  rely 
are  in  truth  used  in  the  will  as  words  of  mere  boundary  between 
the  successive  estates, — as  words  of  mere  limitation. 

The  words  of  this  will  referring  to  the  decease  of  the  wife 
and  to  the  decease  of  the  daughters,  respectively,  are  used, 
(as  I  think,)  as  words  of  mere  boundary  between  successive 
estates, — and  the  only  words  of  qualification,  bearing  upon 
this  case,  are  the  words  referring  to  the  survivorship  of  the 
descendants  of  the  brothers  and  sister,  and  requiring  that,  to 
enable  them  to  take,  they  shall  survive  the  three  estates  for 
life  mentioned  in  the  will. 

Counsel  do  not  question  what  is  said  in  Shepard's  Touch- 
stone, 435,  note  k,  that  "  if  a  prior  estate  fails,  either  from  in- 
capacity of  the  prior  devisee  to  take,  or  from  the  devise  having 
lapsed,  or  otherwise,  the  remainder  takes  effect  as  if  there  had 
been  no  such  prior  devise;"  nor  do  they  question  what  is  said 
in  Theobold  (on  Construction  of  Wills,  450,)  that  "when  there 
is  a  gift  to  A  for  life,  and  after  his  death  to  B,  if  A  is  incapable 
of  taking,  or  if  he  refuse  to  take,  the  remainder  is  accelerated;" 
nor  do  they  seem  to  question  the  ground  of  this  doctrine  to 
be,  as  stated  by  Jarman,  "that  although  the  ulterior  devise 
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is  in  terms  not  to  take  effect  in  possession  until  the  decease  of 
the  prior  devisee,  if  tenant  for  life,  yet  in  point  of  fact  it  is  to 
be  read  as  a  limitation  of  the  remainder,  to  take  effect  in  every 
event  which  removes  the  prior  estate  out  of  the  way."  Jarman 
on  Wills,  (3d  ed.)  539. 

Bat  they  seem  to  fail  to  take  note  of  that  part  of  Jarman's 
words  saying  that  "it  is  to  be  read  as  a  limitation"  They  do 
not  observe  that  the  decease  mentioned  as  the  contingency 
on  which  the  prior  estate  is  to  end,  and  on  which  the  ulterior 
estate  is  to  begin,  is  a  contingency  having  relation  to  the  prior 
devisee  only,  and  having  no  relation  to  the  ulterior  devisee, 
and  therefore  the  words  "after  the  decease"  are  to  be  held 
words  of  mere  boundary, — or,  in  the  language  of  Jarman, 
words  used  "as  a  limitation,"  and  are  not  words  of  qualifica- 
tion, essential  to  the  capacity  of  the  ulterior  devisee  to  take. 
His  capacity  to  take  not  being  affected  by  such  words,  he  takes 
the  moment  the  boundary  is  passed,  which  is  designated  by 
the  words  "the  decease"  of  the  prior  devisee;  which  mean 
the  end  of  the  prior  estate. 

That  this  is  the  true  meaning  of  such  words, when  used  in 
a  will  which  clearly  cuts  off  the  heirs  by  a  residuary  clause, 
or  other  equivalent  clauses  (unless  controlled  by  other  provis- 
ions of  the  will,  or  by  considerations  other  than  the  words 
"after  the  decease,")  is  established  by  an  unbroken  line  of 
authority  from  the  earliest  days;  and  no  court  in  England  or 
America  has  ever  held  otherwise  so  far  as  I  can  learn. 

The  briefs  and  arguments  in  this  case  are  able  and  compre- 
hensive, and  the  research  so  exhaustive  that  I  feel  safe  in 
assuming  that  if  any  such  case  could  have  been  found,  it 
would  have  been  produced  for  our  consideration. 

In  Jull  v.  Jacobs,  18  Moak's  E.  775,  the  devise  was  to  a 
daughter  of  the  testator  "during  her  lifetime,"  and  "after 
her  decease"  to  be  divided  equally  between  "her  children  on 
their  becoming  of  age."  The  daughter  signed  the  will  as  a 
witness,  and  for  that  cause,  under  the  English  statute,  the 
devise  to  such  daughter  was  void.     The   question   was   as  to 
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the  disposition  of  the  property  devised,  during  the  period 
between  the  death  of  the  testator  and  the  actual  death  of  the 
daughter. 

The  vice  chancellor  said:  "Where  property  is  limited  to 
A  for  life,  and  after  his  decease  to  A's  children,  if  A  forfeit 
the  life  estate,  his  children  have  a  right  immediately,  because 
'from  and  after  the  decease'  means  from  and  after  the  deter- 
mination of  the  life  estate,  and  however  it  is  terminated, 
whether  by  death  or  forfeiture,  it  is  gone;  *  *  *  that 
would  be  the  conclusion  I  should  come  to  from  the  reason  of 
the  thing,  without  the  decisions.  But  the  decisions  are  all 
the  same  way." 

He  quotes  from  Lainson  v.  Lainson,  18  Beav.  1,  with  ap- 
proval, the  words  of  Lord  Rqmilly, where  he  says :  "Although 
the  expression  used  is  that  the  estate  of  the  son  is  only  to 
take  effect  'from  and  after  the  decease'  of  John  Lainson,  I 
am  of  opinion  that  the  meaning  is  from  and  after  the  deter- 
mination of  his  estate,  by  death  or  otherwise.  In  deciding 
this,  I  fulfill  the  intention  of  the  testator."  *  *  *  And 
he  adds:  "This  doctrine  rests  upon  the  authorities  from  the 
earliest  period  downwards." 

So  in  Young  v.  Robinson,  8  Jur.  N.  S.  825,  it  is  said  by 
Lord  Cramworth  to  be  "a  rule  well  established  by  all  the 
authorities,  as  well  as  upon  principle,  that  prima  facie,  sur- 
vivorship means  the  time  at  which  the  enjoyment  by  the 
survivor  begins;  ,*  *  *  if  there  be  a  previous  life  estate, 
then  '  at  the  termination  of  that  life  estate ;'  "  (and,  on  the  fore- 
going authorities,  we  may  add)  whether  by  the  death  of  the 
life  tenant  or  otherwise. 

So  in  Fox  v.  Rummery,  68  Maine,  121,  the  gift  in  question 
"was  to  the  wife  of  the  testator  "during  her  natural  life,"  and 
"  after  her  decease  "  to  a  trustee  for  the  use  of  an  adopted  son 
named,  "if  he  should  survive  her."  The  widow  renounced 
the  benefits  of  the  will.  The  heirs  of  the  testator  claimed 
the  income  of  that  part  of  the  estate  until  the  actual  death  of 
the  widow.     The  court  said  :     "All  the  wife's  interest  in  it  is 
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at  an  end  as  much  as  if  she  were  dead.  The  rule  is,  that 
the  extinction  of  the  first  interest  carved  out  of  the  estate 
accelerates  the  right  of  the  second  taker,"  and  held  that  the 
right  of  the  adopted  son  to  that  part  of  the  estate  begun  at 
once — although,  in  terms,  he  was  not  to  take  unless  he  sur- 
vived the  widow.  He  survived  the  life  estate  provided  for 
her  in  the  will,  and  "after  her  decease"  meant  after  the  deter- 
mination of  her  life  estate.  Here  it  will  be  observed  the 
words,  "  after  her  decease,"  having  relation  only  to  a  contin- 
gency to  happen  to  the  prior  donee,  was  held  not  a  qualifica- 
tion as  to  the  ulterior  donee,  and  although  to  survive  her  was 
made  a  qualification  of  the  ulterior  donee,  (being  a  contin- 
gency to  happen  to  him,)  still,  surviving  her,  was  held  to 
mean, surviving  her  life  estate,  because  the  end  of  her  life 
was  a  mere  limitation,  or  boundary  of  the  first  estate,  mean- 
ing the  end  of  her  estate. 

So  in  MacniWs  Exr.  v.  Macnitt  et  al.  24  N.  J.  227,  the  tes- 
tator gave  to  his  wife  the  income  of  certain  property  for  life, 
or  so  long  as  she  remained  unmarried,  and  "  after  her  decease 
or  marriage  "  to  go  to  an  infant  daughter.  The  widow  refused 
the  provision  of  the  will.  The  court  held  the  gift  vested  in 
the  infant  daughter  immediately  upon  the  renunciation  of  the 
widow — though  she  had  neither  died  nor  married — and  this 
because  the  contingencies  of  death  or  marriage,  having  rela- 
tion to  the  prior  donee,  were  each  a  mere  limitation  or  bound- 
ary between  the  estates,  which  by  the  will  were  to  be  succes- 
sive, and  hence  were  not  essential  qualifications  to  enable  the 
ulterior  donee  to  take. 

The  distinction  between  contingencies  marking  the  bound- 
aries of  estates  which  are  mentioned  in  wills  as  mere  limita- 
tions and  contingencies  which  are  to  be  regarded  as 
qualifications,  without  which  no  donee  can  take,  is  noticed  in 
Merry  v.  Hill,  8  L.  R.  Eq.  Cases  622.  There,  the  residue  of 
an  estate  was  given  to  trustees  to  sell  and  convert  and  pay 
the  income  thereof  to  Mary  Ann  Merry  for  life,  and  after  her 
decease  to  pay  and  divide  the  same  among  all  and  every  such 
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child  or  children  of  her,  as  should  survive  her  and  who 
should  attain  the  age  of  21  years,  with  a  provision  for  pay- 
ing  £100  per  annum  for  each  child  towards  its  support  and 
education,  and  during  the  "  suspense  of  absolute  vesting  to 
accumulate  the  residue,  if  any."  The  question  was  whether 
those  children  who  survived  the  life  estate  took  vested 
interests  at  the  end  of  that  estate,  although  they  had  not 
attained  the  required  age,  and  it  was  held  they  did  not;  that 
to  survive  that  estate  "  is  not  to  be  the  sole  qualification  of 
their  taking,"  but  they  must  also  attain  21  years  of  age, 
"because  that  is  described  as  the  qualification  by  which  they 
are  to  take,  and  no  child  can  take  who  does  not  attain  that 
qualification" 

And  after  some  further  discussion,  it  is  said  the  words 
(when  they  attain  the  age  of  21)  show  "that  their  attainment 
of  the  age  of  21  years  is  to  be  a  qualification  for  their 
taking." 

The  life  tenant  in  that  case  was  actually  dead,  and  survi- 
vorship at  her  death  was  also  a  necessary  qualification  of  an 
ulterior  taker ;  but  had  her  estate  been  terminated  by  any 
cause  other  than  death,  that  qualification  would  by  all  the 
authorities  have  been  held  to  be  survivorship  at  the  termina- 
tion of  the  life  estate  in  question.  And  all  this  upon  the 
principle  that  the  words  "after  her  death,"  relating  to  a 
contingency  applicable  only  to  the  holder  of  the  prior  estate, 
are  words  of  mere  boundary  or  limitation  ;  while  the  words 
"who  survive,"  relating  to  the  second  taker,  are  therefore 
words  of  qualification,  meaning  those  who  survive  the  termi- 
nation of  the  life  estate;  and  the  words  relating  to  the  age 
of  the  ulterior  taker  are  words  of  absolute  qualification,  and 
not  words  of  mere  boundary. 

In  the  case  at  bar  the  death  of  each  of  the  holders  of  prior 
interests  under  this  will  (in  every  part  of  it  where  such  men- 
tion is  made)  is  mentioned  as  the  contingency  upon  which 
the  estate  of  that  holder  is  to  cease,  and  also  as  the  contin- 
gency  upon  which  the   estate  (quo  ad  Jwc)  of  the  ulterior 
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donee  shall  begin,  and  is  introduced  into  this  will  as  a 
limitation  only,  and  not  as  a  qualification  of  the  next  taker; 
being  a  contingency  in  each  instance,  having  relation  only  to 
the  prior  donee  and  having  no  relation  to  the  subsequent 
donee.  To  be  a  survivor  at  the  termination  of  the  prior 
estate  is,  however,  a  necessary  qualification  in  this  will  of 
each  of  the  ulterior  donees,  but  a  qualification  which  by  this 
record  each  of  the  appellees  possesses. 

The  following  cases  were  decided  upon  the  same  princi- 
ples:  Eavestoff  v.  Austin,  19  Beav.  591,  where  a  prior  life 
estate  was  removed  by  a  revocation  thereof  in  a  codicil  ;  this 
was  held  to  answer  the  words  "  after  the  decease"  of  the 
prior  donee,  and  the  ulterior  donees  were  let  in  at  once, 
although  the  prior  donee  was  still  living. 

So  in  Yeaton  v.  .Roberts,  28  N.  H.  459,  where  the  prior 
donee  refused  the  gift,  and  this  was  held  to  fulfill  the  words 
fixing  the  decease  of  the  prior  donee  as  the  time  when  the 
ulterior  donees  should  take,  and  the  ulterior  donees  were  let 
in  at  once,  while  the  prior  donee  was  still  living. 

So  in  Adams  v.  Gillespie,  2  Jones'  Eq.  244  E".  Car.  B., 
where  the  renunciation  of  the  gift  by  the  prior  donee  was 
held  to  fulfill  the  words  fixing  the  death  of  the  prior  donee 
as  the  time  when  the  ulterior  donee  should  take. 

So  in  Holliday  v.  Walker,  3  Jones'  Eq.  36,  in  which  it  was 
said  "  the  same  result  which  would  have  been  arrived  at  by 
the  death"  (of  the  prior  donee,  had  she  taken  under  the  will), 
"must  in  our  opinion  be  brought  about  by  her  dissent"  or 
refusal  to  take  under  the  will. 

So  in  Waddell  v.  Terry,  4  Cold.  51,  where  the  renuncia- 
tion of  the  gift  by  the  prior  donee  named,  was  held  to  let  in 
the  ulterior  donees  at  once,  although  the  latter  in  terms  were 
to  take  only  after  the  death  of  prior   donees. 

And  so  in  Craven  v.  Brady,  (L.  B.  4  Eq.  209,)  where  the 
life  estate, devised  to  a  wife,  was  terminated  by  forfeiture,  and 
where,  by  the  terms  of  the  will,  the  son  was  to  take  a  life 
estate  to  begin  "immediately  after  her  decease,"  it  was  held 
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that  the  son  took  upon  the  termination  of  the  wife's  estate 
by  forfeiture,  and  this  while  the  wife  was  still  alive.  In  this 
case  Lord  Romilly  uses  the  following  words,  (page  215): 
"  If  the  testator  has  expressed  an  intention  that  if  the 
appointment  for  his  wife  for  life  should  cease  by  reason  of 
forfeiture,  in  that  event  the  appointment  in  favor  of  the  son 
should  take  effect  at  once,  then  the  son's  estate  is  accelerated, 
and  I  think  this  testator  has  expressed  such  an  intention, 
and  that  this  is  made  clear'  by  the  words  to  which  I  have 
already  referred,  whereby  he  makes  the  appointment  to  his 
son  of  these  lands  immediately  on  the  decease  of  his  wife; 
and,  secondly,  he  directs  that  the  forfeiture  which  may  take 
place  shall  determine  her  estate  as  effectually  as  by  her  actual 
decease.  I  think  the  two  taken  together  make  a  clear  expres- 
sion of  intention  that  the  appointment  in  favor  of  the  son  is 
to  take  place  as  soon  as  that  in  favor  of  the  widow  fails,  and 
consequently  the  estate  of  the  son  is  to  be  accelerated/' 

Now,  apply  this  language  to  the  case  at  bar,  and,  following 
Lord  Romilly,  say :  "If  the  testator  has  expressed  an  inten- 
tion" (in  case  of  the  death  of  his  two  daughters  without  issue) 
"that  if  the  provision  made  for  his  wife  for  life  should  cease 
by  reason  of"  her  renunciation,  "in  that  event  the"  provi- 
sions in  favor  of  his  nephews  and  nieces  "should  take  effect 
at  once,  then"  the  estate  of  the  nephews  and  nieces  "is 
accelerated,  and  I  think  this  testator  has  expressed  such  an 
intention,  and  this  is  made  clear  by  the  words  to  which  I 
have  already  referred,  whereby  he  makes  the"  provision  for 
his  nephews  and  nieces  to  take. effect  "immediately  on  the 
decease  of  his  wife;  and,  secondly,  he  directs  that  the  for- 
feiture, which  may  take  place,  shall  determine  her  estate  as 
effectually  as  by  her  decease.  I  think  the  two  taken  to- 
gether make  a  clear  expression  of  intention  that  the"  pro- 
vision in  favor  of  the  nephews  and  nieces  "is  to  take  place  as 
soon  as  that  in  favor  of  the  widow  fails,  and,  consequently, 
the  estate  of  the"  nephews  and  nieces  "is  to  be  accelerated." 
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This  very  case  of  Graven  v.  Brady  is  referred  to  as  against 
the  conclusion  of  the  circuit  court  in  this  case,  as  is  said  "in 
regard  to  the  controlling  eifect  of  the  intention  in  the  appli- 
cation of  the  rule  as  to  accelerating  the  remainder,"  and  this, 
as  I  suppose,  because  it  says  distinctly  that  the  intention 
must  control.  Of  course  the  intention  must  control ;  but  the 
question  in  this  case  (as  in  every  case  in  the  construction  of 
a  will)  is,  what  is  the  intention.  This  case  makes  plain  the 
path  to  follow  in  seeking  the  intention,  and  holds  that  the 
words  providing  for  a  forfeiture  of  the  rights  of  the  wife 
under  the  will  taken  together  with  the  words  giving  an 
estate  to  the  nephews  and  nieces  (under  the  facts  of  this  case) 
"immediately  after  the  decease"  of  the  wife  "make  a  clear 
expression  of  intention  that  the  gift  to  them"  is  to  take  place 
as  soon  as  that  in  favor  of  the  widow  fails,  "and  that  their 
estate  is  to  be  accelerated." 

So  by  the  rule  in  Jarman  these  words,  "after  the  decease" 
of  the  life  tenant,  are  to  be  read,  "after  the  end  of  the  life 
estate,"  in  such  cases;  and  if  so  read  the  words  of  this  will 
make  a  clear  expression  of  an  intention  that,  when  the  wife's 
life  estate  ends,  the  ulterior  estate  begins. 

Guided  by  these  authorities  and  these  reasons,  let  us  seek 
the  true  intention  of  the  testator  from  the  true  and  legal 
meaning  of  his  words. 

Let  it  be  noted  that  by  the  words  of  the  will  we  are  ex- 
pressly forbidden  to  indulge  in  any  conjecture  as  to  the  pur- 
poses of  this  trust;  for  the  testator  has  most  distinctly 
declared  in  the  granting  clause,  to  his  trustees,  that  the  pur- 
poses of  the  trust  are  "fully  set  forth"  in  the  will  itself. 
Another  palpable  feature  of  the  will  is  that  the  inheritance 
is  most  explicitly  cut  off, — so  there  is  no  ground  for  the  sug- 
gestion of  partial  intestacy.  It  must  not  be  forgotten  that 
the  appellees  are  the  residuary  legatees  of  the  one-half  of 
the  estate  which  they  claim.  It  is  also  obvious  from  the 
reading  of  the  will  that  the  testator  understood  that  bequests 
and  devises  might  fail  from   causes  other  than  the   death   of 
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the  donee,  for  he  says,  "if  the  person  or  persons  (to  whom  I 
have  made  any  bequest  or  directed  any  money  to  be  paid) 
shall  have  deceased,  or  for  any  cause  be  incapable  of  taking," 
etc. 

It  is  equally  obvious  that  his  intention,  as  to  the  body  of 
his  estate,  was  to  create  a  succession  of  estates, — one  to  follow 
the  other  consecutively  and  closely;  the  will  on  its  face  pro- 
vides strictly  for  just  such  a  succession  of  estates. 

Every  one  of  these  estates,  by  the  words  of  the  will,  is  to 
begin  at  the  same  time  that  its  predecessor  ends. 

Keeping  in  mind,  then,  the  rules,  that  "  if  a  prior  estate 
fails  for  any  cause,  the  remainder  takes  effect  as  if  there  had 
been  no  such  prior  devise,"  and  that  in  case  of  a  "gift  to  A 
for  life,  and  after  his  death  to  B,  if  A  refuses  to  take,  the 
remainder  is  accelerated;"  and  keeping  in  view  the  idea  "that 
although  the  ulterior  devise  is  in  terms  not  to  take  effect  in 
possession  until  the  decease  of  the  prior  devisee  (if  tenant  for 
life),  yet  it  is  to  be  read  as  a  limitation  of  the  remainder,  to 
take  effect  in  every  event  which  removes  the  prior  estate  out 
of  the  way,"  and  that  this  is  because  "from  and  after  the 
decease"  means  "from  and  after  the  determination  of  the 
life  estate;"  and  remembering  that  "this  doctrine  rests  upon 
the  authorities  from  the  earliest  period  downwards;"  and 
also  that  in  seeking  the  intention  of  the  testator,  we  must 
inquire  "what  does  that  mean  which  he  has  written,"  and 
remembering  a  rule  to  which  that  is  said  to  be  subordinate  (in 
Brown  v.  Lyon,  6  N.  Y.  420,)  and  which  is,  that  "where  words 
and  phrases  have  received  a  fixed  legal  interpretation  by 
repeated  decisions,  such  words  and  phrases,  when  employed 
by  the  testator  in  his  will,  are  to  receive  such  legal  and  fixed 
interpretation  as  a  long  series  of  decisions  has  attached  to 
them,"  we  can  not  find  much  difficulty  in  giving  a  true  inter- 
pretation to  what  is  said  in  this  will. 

It  seems  to  me  it  is  to  be  read,  in  so  far  as  it  applies  to  the 
facts  which  have  actually  happened,  as  follows:  "  It  is  my 
desire  to  make  provision  for  my  wife,  and   I  direct  my  trus- 
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tees  to  pay  to  her,  during  her  natural  life,  the  sum  of  §10,000 
annually,  and  that  they  divide  the  net  income  annually  arising 
from  the  residue"  of  my  estate,  equally  between  my  two 
daughters." 

"  In  case  of  the  termination  of  the  life  estate  herein  given 
to  either  of  my  daughters — in  the  absence  of  issue  by  that 
daughter,  that  portion  of  the  net  income  which  would  have 
gone  to  her  if  her  estate  had  continued,  shall  belong  to  my 
other  daughter." 

"  In  case  of  the  termination  of  both  the  estates  for  life, 
respectively  given  herein  to  my  daughters,  then  if  the  estate 
(for  her  life  herein  given  to  my  wife,)  shall  have  terminated — 
my  trustees  shall  divide  my  estate  into  two  equal  shares  and 
distribute,"  etc. 

Thus  the  law  declares  this  will  is  to  be  read.  These  are 
the  express  provisions  of  the  words  of  this  will.  They  are 
not  to  be  disregarded  in  this  their  true  meaning,  unless  other 
words  of  the  will  forbid  this  reading. 

If  this  be  the  true  version  of  this  will,  it  follows,  that  by 
the  renunciation  of  the  widow,  that  part  of  the  income  given 
to  her  was  at  that  time  accelerated  and  given  to  the  daughters. 

It  was  here  where  the  acceleration  took  place  in  fact.  As 
is  aptly  quoted  with  approval  by  counsel  for  appellants,  from 
standard  authorities,  "  A  gift  of  the  produce  of  a  fund  for 
life  is  a  gift  of  the  fund  itself  for  life." 

After  the  renunciation  of  the  widow,  each  of  the  daugh- 
ters was  entitled  to  one-half  of  the  net  income  from  the 
whole  body  of  the  estate  for  her  natural  life,  and  had  there- 
fore an  estate  for  life  in  one-half  of  the  body  of  the  estate. 

This  was  the  result  of  the  acceleration  caused  by  the 
termination  of  the  life  estate  offered  to  the  wife,  and  if  the 
trustees  did  their  duty  they  paid  to  the  daughters,  from  and 
after  the  renunciation,  the  whole  of  the  net  income  of  the 
body  of  the  estate  so  long  as  they  both  lived,  (and  although 
this  record  is  silent  on  that  matter,  I  doubt  not  they  did  so.) 
When  Mary  died,  February,  1874,  by  the  terms  of   the  will 
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Julia  took  the  whole  of  the  body  of  the  estate  for  her  natural 
life,  and  was,  during  her  life,  entitled  to  receive  from  the 
trustees  the  income  from  the  whole  estate. 

It  follows,  that  on  April  4,  1876,  when  Julia  Newberry 
died,  the  whole  estate  was  ready  for  distribution.  The  prior 
estates  were  all  out  of  the  way,  and  it  became  the  duty  of  the 
trustees  to  divide  and  distribute  to  the  residuary  devisees. 

The  words  "  immediately  after  the  death  of  my  wife,  if  she 
survive  my  daughters,"  are  plainly  words  of  mere  limitation 
or  boundary,  and  are  not  words  of  qualification  as  to  the 
ulterior  takers  of  the  estate.  They  plainly  have  reference  to 
the  succession  of  estates,  mapped  out  so  distinctly  in  this  will. 
By  sound  reason,  as  well  as  by  authority,  they  simply  mean, 
after  the  termination  of  the  life  estate  of  my  wife,  if  that 
shall  continue  after  the  end  of  both  the  estates  for  life  given 
to  my  daughters. 

This  rule  of  construction  has  no  exception  whatever  in  the 
text  books,  or  in  the  English  cases,  even  as  against  the  heirs, 
in  whose  behalf  it  is  sometimes  claimed  in  such  case  that  the 
use  of  the  estate,for  the  time  between  the  end  of  the  prior 
life  estate  and  the  actual  death  of  the  person  named  as  tenant 
for  life, is  not  disposed  of  by  the  will,  and  should  therefore 
go  to  the  heir.     This,  too,  is  the  rule  in  American  cases. 

This  rule  is  universal  in  every  court  which  has  passed  upon 
the  question  in  England  and  America  as  applied  to  cases 
where  the  inheritance  is  expressly  cut  off,  as  in  the  case  at 
bar,  by  a  residuary  clause  or  its  equivalent.  Even  as  against 
the  heir,  where  the  inheritance  is  not  expressly  cut  off,  the 
rule  has  prevailed,  so  as  to  exclude  the  inference  of  partial 
intestacy,  in  all  courts,  so  far  as  I  can  learn,  except  in  one 
case, — that  of  Augustus  v.  Seabolt,  of  which  I  will  speak 
hereafter:  remarking  here  only,  that  by  the  teaching  of  that 
case,the  time  for  final  distribution  of  this  estate  has  come. 

The  rule  under  discussion  applies  only  to  successive  estates, 
and  does  not  always  apply  to  specific  legacies  made  payable 
at  the   death  of  a   life  tenant.     Two   cases    illustrating  this 
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remark  are  relied  upon  to  support  the  claim  of  the  trustees 
in  this  case.  These  cases  are  Firth  v.  Denny,  2  Allen,  468, 
and  Hinckley  v.  The  House  of  Refuge  et  al.  40  Md.  469. 
These  cases  relate  to  specific  legacies,  and  not  to  strictly  suc- 
cessive estates,  and  are  therefore  not  in  point  in  this  case.  I 
will  refer  to  the  Maryland  case  hereafter. 

In  the  case  of  Firth  v.  Denny,  2  Allen,  468,  the  testator 
directed  his  trustees  to  invest  the  sum  of  $9000  and  pay 
"  the  net  income  thereof  to  his  wife  during  her  life," 
and  after  her  death  he  gave  one-half  of  this  fund  to  three 
persons  (who  by  another  part  of  the  will  were  made  his  resi- 
duary legatees,)  and  the  other  half  of  this  fund  he  gave  to 
various  legatees  in  specified  sums  to  each.  The  widow 
waived  the  provisions  of  the  will.  The  trustees,  under  the 
statute  of  that  State,  asked  directions  from  the  court  as  to 
the  disposition  of  this  fund.  The  residuary  legatees  claimed 
the  whole  fund  of  §9000,  and  that  the  special  bequests  were 
defeated,  and  if  not  entitled  to  that,  they  insisted  that  the 
legacies  of  the  one-half  of  the  fund  were  not  payable  at  any 
rate  until  the  wife's  death. 

Counsel  for  the  donees  of  these  latter  legacies  insisted  that 
the  waiver  of  the  widow  did  not  defeat  these  legacies,  and 
that  "  if  they  are  entitled  to  receive  their  legacies,  but  not 
until  the  death  of  the  widow,  the  court  may  order  a  proper 
sum  to  be  set  aside  for  the  purpose,  or  order  the  sum  paid 
now  with  a  deduction."  The  points  and  authorities  of 
counsel  are  given  in  the  report.  No  one  of  the  authorities 
which  I  have  mentioned  was  cited;  nor  was  the  principle  of 
these  authorities  adverted  to;  and  this,  no  doubt,  because 
it  was  not  strictly  a  case  of  a  succession  of  estates;  nor  does 
it  appear  that  the  special  legatees  claimed  a  right  to  immediate 
payments.  The  court  directed  that  the  $9000  must  remain 
in  the  hands  of  the  trustees  until  the  death  of  the  widow, 
and  on  her  death  one-half  should  be  applied  to  the  special 
legacies  and  the  other  half  to  the  residuary  legatees,  and  that 
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in  the  meantime  the  entire  income  of  the  whole  fund  should 
be  paid,  from  time  to  time,  to  the  residuary  legatees. 

It  will  be  seen  at  once  that  if  this  case  be  followed  as 
authority  it  would  keep  the  body  of  this  estate  in  the  custody 
of  the  trustees  until  the  death  of  Mrs.  Newberry,  but  it 
would  give  to  the  complainants  one-half  of  the  income  dur- 
ing the  interval,  with  which  they  would  no  doubt  be  content. 
I  do  not  regard  this  case  as  a  matter  of  any  moment  on  this 
question.  The  controversy  in  the  case  was  on  another  ques- 
tion. It  was  insisted  by  the  residuary  legatees  that  the  main 
purpose  of  raising  the  $9000  fund  having  failed  by  the  renun- 
ciation of  the  widow,  the  whole  gift  to  the  trustees  of  that 
fund  lapsed  and  fell  into  the  residue  for  the  residuary  lega- 
tees. This  position  the  court  refused  to  sustain.  The  author- 
ities cited  in  the  case  all  relate  to  that  question,  and  there 
seems  to  have  been  no  claim  for  immediate  payment  in  behalf 
of  the  special  legatees  of  half  that  fund. 

As  before  remarked,  even  this  case  would  give  one-half 
the  income  to  these  complainants  as  residuary  legatees. 

The  case  to  which  I  refer  as  exceptional,  and  on  which 
counsel  for  appellant  seem  to  rely,  is  that  of  Augustus  v. 
Seabolty  3  Met.  155,  wherein  the  Court  of  Appeals  of 
Kentucky  is  supposed  to  have  disregarded  the  line  of  cases 
above;  but,  on  a  careful  examination  of  that  case,  though  it 
differs  from  the  current  of  the  cases  quoted  by  me,  it  is  found 
to  be  in  harmony  with  my  conclusions. 

In  Jarman  on  Wills,  and  in  Jull  v.  Jacobs,  and  in  Lainson 
v.  Lainson,  the  words  "  after  the  decease"  of  the  life  tenant 
are  held  to  mean  "after  the  termination  of  the  life  estate,"  as 
a  rule  even  as  against  the  heir,  in  cases  where  there  is  no 
residuary  clause  in  the  will. 

In  Augustus  v.  Seabolt  it  is  conceded  that  this  is  the   rule 

in  all  cases  where  there  is  a   residuary  clause,  or  where  the 

will  is  such  as  to  cut  off  in  every  respect   the  inheritance',  but 

the  Court  of  Appeals  held,  that  in  cases  where  the  will  contains 

no  residuary  clause  or  other  equivalent  provisions  cutting  off 
6—99  III. 
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the  heir  expressly,  the  rule  of  construction  is  otherwise.  The 
rule  as  laid  down  in  Kentucky  sustains  the  appellees  in  the 
case  at  bar,  for  no  one  can  question  that  this  will  cuts  off 
effectually  the  inheritance. 

In  that  case  the  testator  devised  to  his  wife,  among  other 
things,  his  farm  "during  her  natural  life,"  with  a  proviso 
that  "in  case  she  shall  marry  she  is  only  to  hold  that  part  of 
the  farm  which  lies  eastwardly  from  the  lane/'  and  also  pro- 
vided that  "after  her  death  the  farm  should  be  divided  equally 
between  the  surviving  children"  of  certain  named  brothers 
of  the  testator.  The  widow  married,  and  while  she  still 
lived,  the  heirs  at  law  of  the  testator  claimed  the  use  of  that 
part  of  the  farm  not  lying  eastwardly  from  the  lane,  during 
the  period  from  the  marriage  of  the  widow  until  her  death. 
The  executors  proposed  to  pay  the  income  for  that  period  to 
the  then  surviving  children  of  the  brothers  named  in  the 
will.     The  will  contained  no  residuary  clause. 

The  chancellor  refused  the  claim  of  the  heirs,  founding  his 
judgment  upon  the  idea  that  the  testator  intended  to  dispose 
of  his  entire  estate  by  his  will,  and  that  such  intention  is  to 
be  gathered  from  the  terms  of  the  will. 

The  Court  of  Appeals  say  of  this  decision  of  the  chancellor, 
"if  this  vieio  be  correct,  no  doubt  can  be  entertained  of  the 
propriety  of  his  judgment."  That  court,  after  discussing  the 
various  clauses  of  the  will,  and  differing  from  the  chancellor 
as  to  whether  by  the  terms  of  the  will  the  inheritance  was 
cut  off,  further  say:  "Now  in  the  absence  of  any  residuary 
clause  in  the  will,  it  can  not  be  said  that  provision  was  made 
for  the  contingent  interest  in  the  land  west  of  the  lane,  which 
would  exist  upon  the  marriage  of  the  widow  and  continue 
until  her  death,"  and  so  the  judgment  of  the  chancellor  was 
reversed. 

It  will  be  observed  that  in  that  case  the  question  arose 
between  the  heirs  and  the  ultimate  devisees,  and  not  between 
the  ultimate  devisees  and  trustees  holding  the  naked  title 
without  any  beneficial  interest  in  the  estate. 
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The  chancellor  and  the  Court  of  Appeals  agree  in  the  propo- 
sition, that   in  a  will  containing  a   residuary  clause,  or  any 
clause  or  clauses  by  which  the  inheritance  is  cutoff,  the  words 
"  after  the  death  "  must  be  construed  to  mean,  after  the  ter- 
mination   of  the   prior   estate   of  a   life  tenant,   whether  by 
death,  marriage  or  any   other  cause.     They   do  not  seem   to 
hold  (as  is  taught  by  authorities  supra)  that  such   should  be 
the  construction  without  a  residuary  clause  or  its   equivalent. 
It  is  sufficient  for  the   present   case,  that,  according  to  the 
views  of  both  the  chancellor  and  of  the  Court  of  Appeals  in 
this  Kentucky  case,   the   time   for  final   distribution  to   the 
ultimate  donees  has  arrived  in   the  case  at  bar.     If  the  will 
of  Mr.  Newberry  did  not  contain   the  clause  calling  in   as  a 
part  of  the  body  of  his  estate  every  bequest  and   direction  to 
pay  money  where  the  donee   is  incapable   of  taking,  and   did 
not  contain  any  other  clauses  cutting  off  the  inheritance,  the 
case   of  Augustus  v.  Seabolt    might  be   an  authority  against 
immediate  distribution,  but,  with  these  provisions  in  the  will, 
that  case  is  an  authority  in  point  in  favor  of  immediate   dis- 
tribution and  directly  in  favor  of  the  next  takers  under  the 
will.     I   say   it  might  be  against  immediate   distribution    in 
such   case;  but   even  that  is  not   clear,  for  that  will   differs 
from  this  in  an  important  feature.     By  this  will  a   close  suc- 
cession of  estates  is  provided  for  on  the  face  of  the  will.     In 
that  case  on  the  face  of  the  will  the  succession  of  estates  was 
not  perfect.     By  the  terms  of  that  will  the  estate  of  the  wife 
had    an   alternative  limitation,    death   or  marriage,  but  the 
limitation  at  which  the  estate  of.  the  ulterior   donees  was  to 
begin,  was,  by  the  terms  of  the  will,   to   depend   upon   only 
one  of  these  contingencies.     It   may  be  that  the   Court   of 
Appeals  of  Kentucky  for  that  reason  did  not  regard  the  case 
one  of  a  succession  of  estates,  on   the  face  of  the   will.     In 
the  case  at  bar  the   succession  of  estates  on   the   face  of  the 
will  is   close  and   clearly   defined.     The    declaration    of  the 
Court  of  Appeals  is,  therefore,  stronger  for  this  doctrine  of 
acceleration  than  is  necessary  for  ray  views  in  this   case.     In 
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neither  this  case  nor  in  the  Firth  v.  Denny  ease  was  the  con- 
troversy with  trustees  having  no  beneficial  interest. 

In  the  Kentucky  case,  as  shown,  the  use  went  to  the  heir 
instead  of  the  ulterior  donee,  upon  the  ground  that  there  was 
partial  intestacy;  and  in  the  case  in  Massachusetts,  no  men- 
tion was  made  of  the  question  of  acceleration, — the 
counsel  for  the  ulterior  donees  merely  saying,  "  if  the  defend- 
ants are  entitled  to  receive  their  legacies,  but  not  until  the 
death  of  the  widow,  a  proper  sum  may  be  set  aside  for  them." 
The  court  gave  the  income  meanwhile  to  the  residuary  legatees. 
In  the  case  at  bar  the  appellees  are  residuary  legatees  of  half 
of  this  estate. 

Among  the  numerous  cases  to  which  attention  has  been 
called  in  the  case  at  bar,  no  case  has  been  found  in  which  such 
words  have  been  held,  of  themselves,  sufficient  to  postpone 
the  ulterior  donee  where  there  is  no  express  direction  to  hold 
until  some  other  event,  nor  any  express  direction  to  hold  for 
some  other  purpose,  and  where  there  is  no  other  person  to 
whom  the  use  meanwhile  can  be  given. 

Counsel  for  appellants  refer  to  the  case  of  Hinckley  v. 
The  House  of  Refuge  et  al.  40  Md.  R.  461.  That  case  recog- 
nizes the  rule  here  stated,  but  makes  an  exception  to  the  rule 
upon  equitable  grounds  peculiar  and  special  to  that  case,  for 
the  purpose  of  preventing  injury  which,  it  is  said,  would 
otherwise  be  caused  to  the  residuary  legatees.  The  will  in 
that  case  granted  the  residue  of  the  estate  to  a  trustee  in  trust 
to  pay  the  income  to  his  wife  for  life,  and,  at  her  death,  to 
pay  out  of  the  principal  certain  legacies  to  certain  charitable 
institutions,  and  then  to  hold  the  remaining  part  of  the  estate 
(so  in  his  hands  as  such  trustee)  one-half  for  the  use  of  all  the 
children  of  testator's  daughter,  who  might  be  living  at  the 
death  of  his  wife,  and  the  other  half  for  the  use  of  the  chil- 
dren of  testator's  sister,  who  might  be  living  at  the  decease  of 
the  wife;  but  in  no  event  to  be  distributed  to  the  children 
except  as  they  should  come  to  the  age  of  majority. 
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The  widow  renounced  the  testamentary  gifts,  and  took  her 
dower  and  statutory  allowance. 

The  charitable  institutions  claimed  immediate  payment  of 
the  legacies.  This  was  resisted  by  the  residuary  legatees. 
The  court  held  that  inasmuch  as  the  gifts  to  the  residuary 
legatees  were  greatly  reduced  by  the  renunciation,  they 
should  be  compensated  for  their  loss  out  of  the  estate  rejected 
by  the  widow,  so  far  as  it  could  be  done  without  putting  the 
charitable  institutions  in  a  position  worse  than  that  which 
they  would  have  occupied  had  the  widow  accepted  the  gifts  of 
the  will,  and  on  this  ground  directed  the  fund  claimed  by 
them  to  be  put  out  at  interest  to  accumulate  a  fund  for  the 
benefit  of  the  residuary  legatees  until  the  death  of  the  widow, 
and  then  the  legacies  were  to  be  paid  to  the  benevolent  insti- 
tutions, and  the  balance  to  be  held  for  the  use  of  the  residuary 
legatees. 

In  that  case  the  court  refer  to  and  approve  the  doctrine  for 
which  I  contend,  as  before  that  time  laid  down  by  that  court 
in  the  cases  of  Darrington  v.  Rogers,  1  Gill,  403,  and  Clark 
v.  Tenneson,  33  Md.  R.  85. 

In  the  case  now  under  consideration  there  are  no  such 
equitable  considerations  to  be  subserved  by  postponement ; 
nor  is  there  here,  as  there,  a  direction  to  the  trustees  "to 
hold  and  invest  all  the  net  income  for  accumulation"  until 
the  majority  of  the  residuary  legatees  respectively.  One  of 
the  purposes  set  forth  in  that  will  was  to  hold  "for  accumu- 
lation."    No  such  purpose  is  set  forth  here. 

A  case  much  relied  upon  by  counsel  for  appellants,  is  that 
of  the  Estate  of  Matthew  Delaney,  49  Cal.  76.  The  testator 
devised  the  residue  of  his  estate  to  his  executors  in  trust  to 
sell  certain  lands  and  invest  the  proceeds,  and  to  pay  out  of 
the  income,  to  his  wife,  a  certain  sum  monthly,  "during  her 
natural  life,"  and  to  divide  the  surplus,  paying  one-fourth  to 
his  wife  and  dividing  three-fourths  thereof  between  his  sur- 
viving children,  and,  on  the  death  of  his  wife,  the  balance  of 
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any  money  or  lands  remaining  to  be  divided  equally  among 
his  surviving  children.  The  testator  died  in  December,  1865. 
The  will  was  probated  January  11,  1866.  One  only  of  the 
executors  named  accepted  the  trust.  The  widow  renounced 
the  benefits  of  the  will  July  16,  1866.  The  executor  sold  part 
of  the  real  estate  and  conveyed  the  same  by  deeds  to  the  pur- 
chasers, dated  in  1867,  1869  and  in  1870,  and  paid  out  the  pro- 
ceeds in  the  discharge  of  debts  of  the  testator  and  expenses  of 
administration.  The  testator  left  him  surviving  a  widow  and 
three  children,  Edward,  Cecillia  and  Mary,  who  were  also  his 
only  heirs  at  law.  Edward  was  executor.  On  May  15, 
1871,  the  executor,  wishing  to  close  the  business  of  the  estate, 
filed  in  the  probate  court  his  petition  for  "final  distribution" 
together  with  accounts  of  his  receipts  and  disbursements. 
These  were  not  questioned.  Three  days  after  the  application 
for  final  d istribution  thus  made  by  the  executor,  a  cross-peti- 
tion was  filed,  May  18,  1871,  by  the  daughter  (Mary)  of 
the  testator,  (then  Mrs.  Mary  McCurrie),  in  which  she 
claimed,  also,  that  "the  estate  was  ready  to  be  closed,"  and 
asking  distribution  among  the  three  children,  "according  to 
their  several  rights." 

The  case  was  heard  at  the  May  term,  1872,  of  the  pro- 
bate court.  At  the  hearing,  it  was  claimed  by  Mrs.  Mc- 
Currie, that  by  the  renunciation  of  the  widow  the  plan  of 
the  trust  created  by  the  will  was  defeated,  "that  the  object  for 
the  creation  of  the  trust  was  thereby  terminated,"  and  that 
an  end  was  thus  put  to  the  power  of  the  executor  and  trustee 
to  make  sale,  under  the  will,  of  lands,  and  that  the  sales 
made  were  void,  and  hence  she  insisted  that  all  the  lands 
should  be  distributed  equally  among  the  three  children  as 
heirs  at  law,  stating  that  the  heirs  at  law  had  elected  to  take 
their  shares  without  being  reduced  to  cash. 

The  probate  court  held  otherwise,  and  set  apart  the  sold 
lands  to  the  respective  purchasers,  but  divided  the  lands  re- 
maining unsold  equally  among  the  three  as  idtimate  devisees. 
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This  decree  Mrs.  McCurrie  brought  before  the  Supreme 
Court  of  California  for  review.  The  decree  of  the  probate 
court  was  affirmed. 

Here  it  will  be  observed  that,  by  the  terms  of  the  will, 
"the  balance  of  the  money  and  lands"  was  to  be  divided 
among  the  surviving  children  only  "on  the  death"  of  his  wife. 
But  upon  the  principle,  that  in  such  case  the  words  "on  the 
death,"  mean  on  the  termination  of  the  life  estate,  the  dis- 
tribution was  made  upon  the  renunciation  of  the  widow, 
although  she  was  still  living. 

Counsel  for  appellants  seem  to  have  entirely  misappre- 
hended this  case.  Speaking  in  their  brief  of  it,  they  say,  "the 
court  held  that  the  renunciation  did  not  extinguish  the  trusts 
declared  in  the  will,  which  were  not  only  to  sell  but  to  hold 
the  proceeds  invested  until  the  death  of  the  wife,  and  then 
distribute  to  surviving  children."  *  *  *  "It"  (the 
court)  "confirmed  the  trust  powers  of  the  executors  and  their 
sales,  and  refused  the  distribution." 

It  is  true  the  court  did  hold  that  "the  renunciation  did  not 
extinguish  the  trusts  declared  in  the  will,"  but  the  court  did 
not  hold  that  the  trustees  should  "hold  the  proceeds  invested 
until  the  death  of  the  wife,  and  then  distribute  to  surviving 
children."  On  the  contrary,  the  court  confirmed  the  decree 
of  the  probate  court,  by  which  the  entire  residue  of  the 
estate  (after  paying  debts,  legacies  and  expenses)  was  imme- 
diately distributed  to  the  then  surviving  children,  as  ulti- 
mate donees  under  the  will,  and  this  while  the  widow  was 
still  living. 

Again,  the  court  did  "confirm  the  trust  powers  of  the 
executor  and  his  sales,"  but  the  court  did  not  "refuse  the 
distribution."  The  report  of  the  case  does  not  set  out  the 
decree  of  the  probate  court,  but  on  page  85  Ehodes,  J., 
who  delivered  the  opinion  of  the  court,  speaking  of  this 
decree,  calls  it  "the  decree  of  final  distribution  from  which 
this  appeal  is  taken."  This  attracted  my  attention,  and  at 
my  request  I  have  been  furnished   an    authenticated  copy  of 
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the  record  of  the  decree,  which  enables  me  to  state  the  case 
accurately.  The  controversy  in  the  case  was  not  for  or 
against  immediate  distribution.  The  trustee  did  not  claim 
the  right  to  hold  until  the  death  of  the  wife.  The  lawyers 
on  both  sides  of  that  case,  and  both  the  probate  and  Supreme 
courts,  all  seem  to  have  assumed  the  law  on  this  subject  to 
be  as  I  insist  it  is,  and  so  no  question  was  raised  agaiust  the 
acceleration  of  the  estate  of  the  ultimate  donees,  and  it  was 
taken  for  granted  by  all  concerned  that  if  the  will  stood,  the 
widow's  life  estate  under  the  will  being  out  of  the  way  by 
reason  of  the  renunciation,  the  time  for  ultimate  distribution 
under  the  will  had  come. 

The  case  involved  an  entirely  different  question.  In  the 
report  of  the  case,  on  page  78,  is  found  a  brief  statement  of 
the  petition  of  Mrs.  McCurrie,  which  states  her  claim  to  be 
"that  by  the  renunciation  of  the  widow  *  *  *  that 
portion  of  the  estate  devised  to  the  executors  in  trust  became 
subject  to  distribution  among  the  heirs  at  law  in  the  same  man- 
ner  as  if  the  said  Matthew  Delaney  had  died  intestate."  This 
claim  embraced  the  lands  sold  by  the  executors,  and  the  claim 
was  that  the  deeds  and  sales  were  void,  and  that  all  the  lands 
should  be  distributed  to  the  heirs,  not  to  them  as  devisees, 
but  as  heirs. 

In  the  governing  opinion  in  the  case  at  bar  (speaking  of 
this  California  case)  after  stating  the  claim  of  Mrs.  McCurrie 
that  the  lands  be  distributed  among  the  heirs  as  intestate 
property,  it  is  said  the  court  denied  this  claim,  and  then  the 
following  is  quoted  from  the  opinion  of  the  court  in  California: 

"The  renunciation  of  the  widow  *  *  *  did  not  ex- 
tinguish the  trusts  declared  in  the  will  nor  divest  the  executor 
of  the  fee  in  the  remaining  portion  of  the  property.  The 
executor  retained  the  same  powers  over  the  portion  of  the 
estate  remaining  *  *  *  after  the  renunciation  *  *  * 
that  he  possessed  prior  to  the  ren  unci  at  ion."  Now,  these 
words  are  found  in  the  opinion  in  the  Delaney  case,  but  they 
relate  not  to  the  question  of  acceleration,  but  to  the  question 
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as  to  the  validity  of  sales  made  by  the  executor  of  that 
part  of  the   lands   sold  after  the  renunciation. 

It  was  claimed  the  executor  lost  the  power  of  sale  by  the 
renunciation,  and  it  was  in  condemnation  of  that  proposition 
these  words  were  used  by  the  Supreme  Court  of  California. 

It  is  not  perceived  that  these  words  of  that  court  have  any 
bearing  whatever  upon  any  question  involved  in  the  case  at 
bar.  There  is  no  claim  in  this  case  that  the  powers  of  the 
trustees  appointed  by  Mr.  Newberry  have  in  any  way  ceased, 
or  that  they  have  in  any  degree  lost  their  control  over  the 
estate.  The  claim  here  is  that  the  trustees  shall  proceed  in 
the  exercise  of  their  powers  under  the  will — not  that  the 
trusts  have  failed  or  been  defeated.  They  are  asked  to  per- 
form the  duties  imposed  upon  them  by  the  will  in  the  dis- 
charge of  their  trust. 

This  California  case  in  its  facts  and  in  its  decision  is,  how- 
ever, a  potent  authority  in  support  of  the  decree  of  the  cir- 
cuit court  in  this  case.  There,  as  here,  the  final  distribution 
was  ordered  by  the  will  to  be  made  to  survivors  at  the  decease 
of  the  wife.  There,  as  here,  the  wife  was  given  a  life  estate. 
There,  as  here,  she  renounced  the  gift  and  asserted  her  legal 
rights.  There,  as  here,  the  final  distribution  was  ordered  to 
be  made  at  the  termination  of  the  life  estate  offered  the  wife, 
although  she  was  still  living.  There,  as  here,  the  distribution 
was  to  those  who  survived  the  life  estate  offered  the  widow, 
although  they  had  not  survived  her  natural  life.  This  decree 
was  affirmed  by  the  Supreme  Court  of  California. 

Counsel  for  appellants,  however,  quote  Festing  v.  Allen, 
12  M.  &  W.  279,  Rhodes  v.  Whitehead,  2  DeGex  &  Sm.  532, 
Carver  v.  Burgess,  18  Beav.  541,  Lock  v.  Lamb,  4  L.  R.  Eq. 
D.  372,  Newman  v.  Newman,  10  Sim.  51,  Knight  v.  Knight, 
2  Sim.  &  Stu.  490,  Bull  v.  Pritchard,  1  Buss.  213,  Botsford 
v.  Hebbell,  3  Ves.  Jr.  363,  Duffieldv.  Duffield,  3  Bl.  N.  R.  260, 
and  perhaps  other  cases,  to  support  the  position  that  the  time 
for  distribution  to  the  descendants  of  the  brothers  and  sister 
of  the  testator  is  fixed  by  the  terms  of  the  will  at  the  termi- 
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nation,  not  of  any  estate,  but  of  the  life  of  Mrs.  Newberry. 
None  of  these  cases  give  any  support  to  that  proposition. 

In  all  and  each  of  these  cases  the  ulterior  donees  were  to 
take  only  upon  the  attainment  of  a  given  age,  and  it  was  in 
each  of  them  held,  that  no  donee  could  take  until  the  required 
age  was  attained.  It  will  be  observed,  the  contingency,  thus 
held  a  necessary  qualification  to  the  taking  of  the  ulterior, 
donee,  was  in  none  of  these  cases  named  as  the  boundary  at 
which  the  prior  estate  was  to  end,  and  that  the  contingency 
in  question  had  no  relation  to  the  former  donee,  but  had  a 
personal  application  to  the  ulterior  donee;  and  so  upon  the 
principle  here  presented,  such  contingency  was  not  named  as 
a  mere  limitation  or  boundary  between  estates  which  were  to 
be  closely  consecutive,  but  was  named  in  every  one  of  these 
cases  in  the  will  as  a  qualification  of  the  ulterior  donee  or 
donees.  These  cases  are  in  no  way  analogous  to  the  case  at 
bar. 

There  is  another  class  of  cases  to  which  we  are  referred, 
wherein  marriage  by  the  person  or  persons  named  as  ultimate 
or  ulterior  donee  or  donees,  or  the  alternative  of  marriage  or 
the  attainment  of  a  given  age  by  such  ulterior  donee,  or  to 
survive  when  some  other  person  shall  attain  a  given  age,  is 
made  by  the  terms  of  the  will  a  condition  to  the  taking  effect 
of  the  gift.  These  cases  are  equally  irrelevant  for  the  same 
reason. 

Such  is  the  case  of  Lealce  v.  Robinson,  2  Mer.  263,  and 
others. 

In  another  class  of  cases  survivorship  by  the  ulterior 
donee  at  the  decease  of  the  prior  donee,  (a  life  tenant)  is 
held  an  essential  qualification  of  an  ulterior  donee,  upon 
the  ground  that,  by  the  terms  of  the  will,  the  gift  was  only 
to  such  as  survived  the  prior  donee. 

In  every  one  of  these  cases  the  prior  estate  was  not  out  of 
the  way  until  the  actual  death  of  the  prior  donee, — as  in 
Beam  v.  Baker,  2  K.  J.  386,  Knight  v.  Poole,  32  B.  548, 
Stevenson    v.    Gullan,   18    B.   590,   Spurrell    v.   Spurrell,    11 
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Hare,  54,  Hogliton  v.  Whitgrave,  1  J.  &  W.  146,  and  Vor- 
ley  v.  Richardson,  8  D.  M.  &  G.  126,  and  other  cases  quoted 
by  counsel  for  appellants,  and  among  these  the  case  of  Drake 
v.  Pell,  3  Ed.  Ch.  267.  In  all  these  cases  the  boundary 
between  the  prior  estate  and  the  following  estate  had  not 
been  reached  by  the  death  of  the  prior  donee,  or  by  any 
other  cause. 

But  as  said  above,  no  case  has  been  produced  and  it  is 
believed  no  case  can  be  found  in  England  or  America  where 
by  the  will  the  inheritance  is  clearly  cut  off,  in  which  the 
prior  estate  (being  a  life  estate)  is  out  of  the  way  by  any  con- 
tingency, other  than  death,  wherein  the  next  taker  under  the 
will  has  been  postponed  until  the  actual  death  of  the  prior 
donee  upon  the  ground  merely  that,  by  the  terms  of  the  will, 
he  was  only  to  take  "after  the  decease"  of  the  former  donee. 

The  case  of  Roe's  Executors  v.  Roe,  21  N.  J.  253,  is  sub- 
mitted as  such  a  case,  but  it  is  not.  In  that  case,  by  the  will, 
the  executors  were  directed  to  invest  a  certain  sum  in  a  well 
improved  farm  and  to  stock  it  and  to  hold  the  same  in  trust 
until  the  death  or  marriage  of  the  testator's  wife,  or  the  arriving 
at  21  years  of  age  by  his  youngest  child,  for  the  use  of  his  wife 
and  his  sister  during  her  widowhood,  and  also  for  the  use  of 
five  of  his  children  (named),  as  a  home  for  his  wife  and  these  five 
children.  He  directed  that  if  either  of  these  children  should 
marry,  his  or  her  right  to  enjoy  the  home  should  cease.  The 
whole  was  to  be  divided  equally  among  all  of  his  children, 
when  his  wife  should  die  and  the  youngest  child  be  21  years 
of  age.     The  widow  renounced  the  provisions  of  the  will. 

Thereupon  certain  children,  named  in  the  will  as  ultimate 
donees,  and  not  of  the  five  named  as  prior  donees,  claimed 
that  by  the  renunciation  of  the  widow  the  plan  of  the  testa- 
tor was  defeated,  and  that  the  trust  had  failed  and  was  there- 
fore at  an  end,  and  that  the  whole  estate  should  therefore  be 
at  once  distributed  among  the  ultimate  donees  under  the  will. 
The  other  children  and  the  sister  claimed  that  the  rights  of 
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the  widow  alone  were  affected  by  her  refusal  to  take  under 
the  will. 

The  court  held  the  gift  to  the  prior  donees  was  joint,  and 
that  by  the  renunciation  the  widow  alone  lost  her  interest; 
that  the  trust  had  not  failed  nor  had  it  been  accomplished; 
that  the  widow  could  not  divest  the  interests  of  the  sister  or 
t\\e,  five  children;  and  directed  a  home  and  support  to  be  pro- 
vided for  the  five  children,  and  the  widow  to  live  with  them 
if  she  chose,  furnishing  her  own  support. 

The  residue  of  the  estate  was,  by  the  will,  expressly  directed 
to  be  kept  invested  for  accumulation  till  the  youngest  child 
became  of  age,  and  the  court  so  ordered. 

It  will  be  seen  at  once  that  this  case  of  Roe's  estate  bears 
no  analogy  to  the  case  at  bar  and  gives  no  support  to  the 
position  of  appellants.  There,  the  purposes  of  the  trust,  in 
a  great  degree,  remained  to  be  accomplished.  Here,  accumu- 
lation is  not  set  forth  as  one  of  the  purposes,  and  the  pur- 
poses are  all  at  an  end.  There,  five  of  the  children  and  the 
sister  of  the  testator  still  lived  and  had  a  right  to  the  bene- 
fits of  the  estate  in  question  until  the  youngest  child  should 
be  of  age.     The  prior  estate  was  not  out  of  the  way. 

So  in  PlymptonY.  Plympton,Q  Allen,  178,  the  trustees  were 
to  pay  three-quarters  of  the  income  from  the  body  of  the 
estate  to  the  testator's  wife  until  her  death  or  marriage,  for  the 
use  of  herself  and  her  two  children; — the  widow  renounced. 

The  court  held  that  the  three-quarters  of  the  income  must 
all  go  to  the  children,  and  she,  being  their  guardian,  should 
receive  it  for  them,  notwithstanding  her  renunciation. 

As  will  be  seen,  her  renunciation  ended  her  interest  in  the 
fund,  but  did  not  take  away  the  interests  of  the  children,  or 
disqualify  her  from  acting  as  guardian  for  her  children.  The 
prior  estate  of  the  children  was  not  out  of  the  way. 

I  think  I  have  established  the  proposition,  that  where 
words,  designating  the  end  of  a  life  as  the  termination  of  one 
estate  and  as  the  beginning  of  a  next  succeeding  estate,  such 
words  are  to  be  taken  prima  facie  to  mean  the  end  of  the  life 
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estate,  and  not  merely  the  end  of  the  life  of  the  anterior 
tenant. 

Now  suppose  that  this  will,  instead  of  adopting  the 
machinery  of  one  set  of  trustees,  had  adopted  a  plan  to 
accomplish  the  same  ends  by  the  use  of  two  sets  of  trustees, 
and  that  the  body  of  this  estate  had  been  granted  to  these 
trustees,  to  hold  in  trust  during  the  three  lives  (of  .the  wife 
and  the  two  daughters)  expressly  and  only  for  the  purpose 
of  paying  out  during  that  period  all  of  the  net  income  of  the 
estate  from  year  to  year,  ($10,000  annually  to  the  wife,  and 
the  residue  of  the  income  to  his  two  daughters,  or  the  survi- 
vors thereof,  or  to  theii  children,)  with  all  the  directions 
contained  in  this  will,  as  to  not  mortgaging  certain  parts,  and 
as  to  improving  certain  parts,  and  as  to  the  mode  of  invest- 
ing funds  constituting  part  of  the  estate;  and  that  the 
remainder  was,  by  the  will,  to  vest  in  certain  other  trustees 
at  the  end  of  these  three  lives,  for  the  sole  purpose  of  dis- 
tribution among  the  grandchildren,  if  any,  and  if  none,  then 
one-half  for  distribution  among  his  nephews  and  nieces,  and 
the  other  half  for  application  for  the  purposes  of  a  public 
library. 

In  such  case,  if  the  last  set  of  trustees  were  now  claiming 
the  custody  of  the  estate  for  distribution,  could  their  claim 
be  lawfully  denied?  The  only  purposes  " fully  set  forth"  in 
this  will — as  purposes  of  this  trust — are,  first,  the  distribu- 
tion of  the  income  as  directed ;  and  second,  the  distribution 
of  the  body  of  the  estate  when  no  further  income  is  needed 
for  distribution.  Heretofore  these  trustees  held  for  the  pur- 
pose of  providing  for  and  applying  net  income  ;  now  they 
hold  for  the  distribution  of  the  body  of  the  estate,  and  for 
no  other  purpose. 

Now,  what  are  the  considerations,  which,  it  is  sup- 
posed, take  this  case  out  of  the  rule  of  construction 
which  I  have  attempted  to  establish  and  illustrate?  The 
grounds  assumed  in  this  regard  do  seem  to  me  far  from 
satisfactory,  and,  indeed,  entirely  untenable. 
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We  are  not  at  liberty  to  embark  on  a  voyage  of  conjecture, 
outside  the  express  words  of  the  will,  in  search  of  intent,  for 
Ave  all  approve  the  words  of  Williams,  where  he  says  the  in- 
tention of  the  testator  is  always  "to  be  sought  in  his  words  and 
a  rigorous  attention  to  them,"  and  that  otherwise  the  mind 
is  apt  to  be  led  insensibly  to  speculate  upon  "what  the 
testator  may  be  supposed  to  have  intended  to  do,  instead  of 
strictly  attending  to  the  true  question,  which  is,  what  that 
which  he  has  written  means."  And  as  already  suggested,  the 
words  and  phrases  which  he  has  written  must  have  given 
to  them  that  meaning  which  a  long  and  unbroken  line  of 
decisions  has  established  as  their  true  meaning.  I  adopt  as 
apt  the  words  of  my  brother  Sheldon  where  he  says:  "It  is 
not  the  intention  to  be  deduced  from  speculation  upon  what 
the  testator  may  be  supposed  to  have  intended,  but  it  is  the 
intention  as  spoken  by  the  words  of  the  will."  Let  us  bear 
this  in  mind  while  we  examine  the  suggestions  made  against 
the  application  of  the  rule  giving  the  true  meaning  of  the 
words  we  have  discussed. 

It  is  conceded  that  the  rules  laid  down  by  Jarman,  and  in 
the  cases  of  Jull  v.  Jacobs  and  Lainson  v.  Lainson,  are  sound, 
and  that  "  a  gift  to  A  for  life  and  from  and  after  the  decease  of 
A  to  B,  C,  D,  or  anybody'  else,  means  from  and  after  the 
determination  of  the  estate  "  of  A  ;  "  and  whether  the  estate 
is  determined  by  revocation  or  by  death,  or  by  the  incapacity 
of  the  devisee  to  take,  or  by  any  other  circumstance,  the  life 
estate  being  out  of  the  way  the  remainder  takes  effect,"  and 
this  because,  under  such  circumstances,  the  courts  universally 
hold,  unless  the  contrary  clearly  appears,  that  the  remainder 
has  "only  been  postponed  in  order  that  the  life  estate  be 
given  to  A." 

But  it  is  said  "this  doctrine  of  acceleration  is  not  an  arbi- 
trary one."  Certainly  not;  it  is,  as  held  by  all  courts,  the 
result  of  the  true  meaning  of  such  words, — the  plain  mean- 
ing of  the  words — and  not,  as  suggested  by  counsel — the 
meaning  "as  words  of  art."     By  acceleration   is  not  meant 
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acceleration  to  a  time  earlier  than  that  indicated  by  the  words 
of  the  will,  but  acceleration  to  a  time  earlier  than  that  at  which 
the  prior  estate  would  have  ended,  if  not  determined  by  a 
cause  other  than  that  named  in  the  will.  It  it  also  said  : 
"When  it  is  the  evident  intention  of  the  testator  that  the 
remainder  should  not  take  effect  till  the  expiration  of  the  life 
of  the  prior  donee,  the  remainder  will  not  be  accelerated." 
Certainly  not;  but  that  evident  intent  must  be  expressed  in 
the  will,  or  necessarily  implied  from  other  words  of 
the  will.  The  words  "after  her  decease,"  or  like  words,  used 
as  words  of  mere  limitation  of  successive  estates,  do  not  indi- 
cate such  intent,  no  matter  how  often  they  may  be  repeated; 
for  they  mean,  in  every  form  they  take,  the  termination  of 
the  life  estate. 

Again,  it  is  said  "no  artificial  rule  of  construction  can  be 
allowed  to  prevail  over  the  intention."  I  here  protest  against 
this  rule  of  construction  being  characterised  as  artificial.  It 
is  not.  It  was  adopted  at  a  very  early  day  in  England,  and 
has  been  universally  followed  in  this  country,  because  it  is  a 
rule  of  interpretation  which  leads  to  the  true  intention  of 
the  testator,  and  it  is  neither  arbitrary  nor  artificial.  It  is 
just,  wise  and  natural.  I  grant  that  it  is  not  so  inflexible 
that  no  express  words  or  necessary  implications  can  over- 
come this  rule  of  interpretation  of  such  words  as  "after  the 
decease,"  when  used  as  the  limitation  of  a  prior  estate  and  as 
the  beginning  of  a  subsequent  estate. 

There  are  no  words  so  cogent  in  our  language  that,  when 
used  in  a  will,  their  primary  meaning  can  not  be  overcome  by 
the  use  of  other  words  in  the  same  will,  or  by  necessary  im- 
plication from  such  other  words.  All  I  claim  under  this 
rule  is,  that  the  words  "  after  the  decease,"  when  used  in  a 
will  in  reference  to  a  life  tenant  as  the  time  for  the  begin- 
ning of  a  subsequent  estate,  must  be  taken  to  mean  after  the 
end  of  the  life  estate  in  question,  and  are  not  to  be  taken  to 
mean  after  the  end  of  the  actual  life  of  such  tenant,  where 
the  estate  is  ended  by  some  other  cause.     And  such  meaning 
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is  to  prevail  as  giving  the  true  intention  of  the  testator, 
unless  these  words  are  shown  to  have  a  different  meaning  and 
to  indicate  a  different  intention  by  other  words  of  the  will  or 
by  necessary  implication  from  such  other  words.  I  concede 
that  tli is  rule  "is  applied  in  promotion  of  the  presumed 
intention  of  the  testator/' — not  merely  an  intention  shown 
by  other  parts  of  the  will,  but  an  intention  made  manifest  by 
these  words  themselves,  in  this  their  primary  meaning  in 
such  cases.  I  concede,  too,  that  "when  it  is  the  evident 
intention  of  the  testator  that  these  words  should  not  have 
this  meaning,"  or  "that  the  remainder  should  not  take  effect 
till  the  end  of  the  life  of  the  prior  donee,"  the  rule  does  not 
apply.  I  concede  "the  rule  would  not  apply  if  there  was 
the  expression  of  a  contrary  intent,"  and  that  "any  ex- 
pressed intention  would  be  paramount  to  the  rule." 

It  is  said  "no  question  is  made  as  to  this  general  rule." 
But  what  I  find  as  an  imperfection  in  the  mode  of  reasoning 
against  the  conclusion  of  the  circuit  court  is,  that  while  the 
rule  is  avowedly  conceded,  it  is  first  slurred  as  artificial,  and 
its  use  as  arbitrary,  and  then,  in  discussing  the  words  of  the 
will,  the  rule  (so  conceded)  is  entirely  ignored  and  disre- 
garded ;  and  the  words  "after  the  decease,"  instead  of  being 
construed  by  the  rule,  are  constantly  treated  as  though  they 
meant  prima  facie  "after  the  end  of  the  actual  life,"  instead 
of  "after  the  end  of  the  life  estate,"  which  is  their  prima 
facie  meaning  under  the  rule,  when  introduced  as  mere  words 
of  boundary.  Thus,  it  is  said,  the  rule  is  relied  upon  "to 
change  the  fixed  time  of  distribution  in  this  case."  Now  this 
rule  is  not  invoked  to  change  the  fixed  time  for  distribution, 
but  it  is  relied  upon  to  show  what  time  is  in  truth  fixed  for 
that  purpose  by  the  words  of  the  will,  when  properly  under- 
stood. 

Thus,  too,  it  is  said  "there  is  no  hint  of  an  intention" 
that  the  failure  of  the  wife  to  take  shall  hasten  or  in  anywise 
affect  "the  expressed  time  of  the  distribution."  Now,  by  the 
rule  conceded  as  above,  the  expressed  time  for  distribution   is 
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the  end  of  the  three  estates  for  life  carved  out  by  the  will. 
Jarman  says  these  words  are  to  be  so  read.  If  so  read  they 
furnish  the  expressed  time,  and  there  was  no  need  of  any 
further  hint  on  the  subject.  Again,  although  by  the  conceded 
rule,  in  the  absence  of  contrary  overcoming  words,  the 
appointed  time  for  distribution  in  the  contingencies  which 
have  happened  is  at  the  termination  of  the  three  estates 
named,  "the  death  of  the  wife"  is  said  to  be  the  "appointed 
time"  for  distribution.  And  it  is  said  :  "Had  it  been  the 
intention  of  the  will  that  there  should  be  distribution  at  the 
end  of  the  estates,"  a  certain  place  in  the  will  would  be  a  fit 
place  "to  have  signified  such  intention,  but  there  is  no  intima- 
tion that  way."  Here  again  is  a  suggestion  in  utter  dis- 
regard of  the  rule.  This  suggestion  is,  that  though  by  the 
rule  "after  the  decease"  prima  facie  means  "after  the  end  of 
the  life  estate,"  still  the  want  of  a  further  declaration,  or 
at  least  a  further  intimation  to  that  effect,  is  a  ground  for 
giving  the  words  another  meaning.  In  fact  the  whole  argu- 
ment (notwithstanding  the  admission  that  this  rule  of  con- 
struction can  not  be  questioned)  rests  upon  the  implication 
that  the  words  "after  the  decease  of  my  wife"  must  be  taken 
to  refer  to  her  actual  death  and  not  to  the  termination  of  the 
testamentary  estate  offered  to  her.  This,  by  implication,  is 
reversing  the  rule.  And  so  (after  expressing  the  opinion 
that  "the  intention  of  the  will  is  that  the  time  of  distribu- 
tion should  be  the  wife's  death")  it  is  added,  "And  this 
intention  is  not  deduced  solely  from  the  words  used  that  the 
distribution  shall  be  "  immediately  after  the  decease  of  my 
wife,"  but  is  manifested  from  other  provisions  of  the  will.  It 
would  seem  if,  as  is  conceded,  "no  question  is  made  as  to  this 
general  rule"  that  such  intention  ought  not  to  be  deduced  at 
all  from  the  words  used,  "after  the  decease  of  my  wife,"  for 
by  the  rule,  beyond  debate,  an  intention  the  very  reverse  of 
that  indicated  is  to  be  deduced  from  the  use  of  these  words 
themselves.       The    conclusion     reached    is    thus    confessedly 

founded  in  part  upon  a  disregard  of  the  rule. 
7—99  III. 
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And  again,  it  is  said,  "seeing  he  wills  that  distribution 
shall  be  made  immediately  after  the  decease  of  my  wife," 
what  reason  is  there  for  saying  "that  the  rejection  of  the 
provisions  of  the  will  by  the  wife  is  the  equivalent  of  the 
wife's  decease,  and  that  at  the  death  of  the  last  surviving 
daughter  is  the  time  for  distribution?"  If  there  be  no 
question  about  the  general  rule,  which  is  professedly  con- 
ceded, the  reason  for  so  saying  is  the  same  as  the  reasons  on 
which  the  rule  is  founded,  and  which  are  fully  given  in  the 
authorities. 

The  rule  is  to  prevail  unless  overcome  by  other  words  of 
the  will.  Let  us  now  consider  what  other  words  of  the  will 
are  supposed  to  repel  the  legal  inference  to  be  drawn  from 
the  words  of  the  provision  in  question. 

The  considerations  supposed  to  arise  from  other  words  of 
the  will,  tending  to  show  an  intention  of  the  testator  that 
this  well  known  rule  of  construction  shall  not  apply,  are  the 
following : 

1.  Such  an  intention  is  supposed  to  arise  from  the  fact 
that  he  has  not  in  any  other  words  of  the  will  said  that  the 
rule  shall  apply,  and  hence  no  such  intention  is  to  be 
deduced  from  these  words.  I  have  already  shown  that  this 
mode  of  reasoning  is  inconsistent  with  the  broad  conces- 
sion that  no  question  can  be  made  as  to  this  being  the 
general  rule. 

2.  It  is  suggested  that  the  words  "after  the  decease  of  my 
wife"  must  have  been  used  with  reference  to  the  end  of  her 
life,  and  not  with  reference  to  the  end  of  her  life  estate,  for 
the  purpose  of  preventing  a  distribution  of  the  estate  to 
grandchildren  while  in  their  minority,  and  to  prevent  it  from 
going  into  the  hands  of  guardians  instead  of  remaining  in 
the  hands  of  the  trustees  "of  his  own  choice."  If  we  are  to 
speculate  at  all  on  this  subject,  to  do  so  wisely  we  must  try 
to  place  ourselves  in  the  same  circumstances  which  sur- 
rounded the  testator  when  he  used  the  words  in  question. 
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We  must  bear  in  mind  that  his  trustees  were  at  that  time 
not  young  men — one  about  47  and  the  other  not  less  than  56 — 
and  by  the  tables  the  death  of  the  last  surviving  trustee  would 
probably  occur  within  28  years;  that  his  wife  was  not  less 
than  45  years  of  age,  his  eldest  daughter  not  more  than 
22  and  his  youngest  daughter  not  over  20  years  of  age  ;  and 
that  by  the  tables  the  probable  duration  of  the  life  of  the 
survivor  of  the  two  daughters  was  about  47  years,  and  that 
the  probable  duration  of  the  life  of  the  survivor  of  the  three 
(his  wife  and  two  daughters)  was  at  that  time  not  over  50 
years. 

If  the  widow  should  accept  the  estate  offered  her,  the  time 
(for  distribution  to  grandchildren,  if  any,)  probable  to  the 
mind  of  the  testator  was  about  50  years. 

If  she  should  reject  the  estate  and  the  distribution  was  to 
take  place  at  the  death  of  the  last  surviving  daughter,  the  time 
for  such  distribution  then  probable  to  the  mind  of  the  testa- 
tor would  be  about  47  years  off,  and  the  postponement,  likely 
to  arise  from  one  construction,  beyond  the  time  probably 
indicated  by  the  other  construction,  would  not  exceed  three 
years,  and  would  not  probably  occur  until  the  end  of  47 
years,  and  at  that  time  the  last  survivor  of  the  trustees 
named  would  probably  have  been  dead  for  about  19  years. 

The  will  was  published  last  in  1868.  It  was  then  prob- 
able that  neither  of  the  trustees  named  would  be  alive  after 
1896.  It  was  not  probable  that  both  daughters  would  be 
dead  before  1915.  The  youngest  daughter,  if  about  20  in 
1868,  would  be  about  45  in  1893,  and  no  grandchildren  could 
reasonably  be  expected  after  that  year.  It  follows  that  it 
was  probable  at  the  time  of  making  the  will  that  no  final  dis- 
tribution could  occur  before  1915,  and  that  at  that  time  there 
could  be  no  grandchildren  born  later  than  1893,  and  hence 
none  less  than  21  years  of  age,  and  it  was  also  probable  that 
the  trustees  of  his  choice  would  at  that  time  have  both  been  in 
their  graves  for  about  19  years.  I  can  not  believe  that  a 
desire  to  keep   this  estate  out   of  the  hands  of  guardians   of 
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minor  grandchildren,  after  the  death  of  both  of  his  daugh- 
ters, could  have  had  any  influence  with  the  testator  in  the 
selection  of  the  words  of  this  will  in  this  regard. 

The  chance  for  one  of  these  trustees,  of  the  testator's  "own 
choice,"  to  supervise  personally  the  estate  of  an  infant  grand- 
child of  the  testator,  under  the  provisions  of  this  will,  after 
the  death  of  both  of  these  daughters,  was  so  exceedingly 
slender  that  to  me  it  seems  a  great  stretch  of  fancy  to  suppose 
the  testator  had  such  contingency  in  mind  when  making  this 
will.  Had  he  designed  to  keep  the  body  of  his  estate  from 
the  hands  of  guardians  of  minor  grandchildren,  it  would 
have  been  an  easy  thing  to  have  said  so.  It  is  suggested 
that  otherwise  he  had  shown  less  love  for  his  daughters  than 
for  his  unborn  grandchildren — in  this,  that  to  the  latter  he 
gives,  at  the  end  of  the  three  lives,  the  estate  absolutely, 
while  neither  of  his  daughters  could  ever  have  anything 
beyond  the  net  income  from  the  estate.  This  I  take  it  was 
meant  as  a  kindness  to  the  daughters,  to  protect  the  estate  of 
each  from  waste  by  the  possible  improvidence  of  her  hus- 
band. 

It  is  not  perceived  that  the  clause  directing  immediate  dis- 
tribution to  his  grandchildren  at  the  end  of  the  three  several 
estates  for  life  (provided  in  this  will  for  his  wife  and  for  his 
daughters),  indicates  any  intent  that  acceleration  shall  not 
take  place. 

The  law  often  casts  large  estates,  by  inheritance,  upon  chil- 
dren of  tender  years.  And  nothing  in  this  will  tends  to 
show  the  testator  designed  to  avoid  such  result.  He  has 
nowhere  said  that  anything  shall  be  withheld  from  his  grand- 
children, if  any,  until  they  reached  a  given  age,  or  for  accu- 
mulation. The  whole  estate  was,  under  this  will,  liable  to  be 
cast  upon  a  single  infant  grandchild,  by  the  death  of  the  wife 
of  the  testator  and  his  two  daughters,  long  before  such  grand- 
child should  escape  minority.  But  there  was  no  probability 
of  such  result. 
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It  is  next  suggested  that  the  effect  to  follow  renunciation 
bv  the  wife,  is  specifically  expressed  to  be  the  falling  into  the 
body  of  the  estate  of  the  testamentary  gifts  so  rejected,  and 
it  is  said  no  other  effect  is  mentioned,  and  it  is  said  no  hint 
is  given  of  an  intention  to  hasten  or  affect  the  time  of  distri- 
bution ;  and  it  is  suggested  that  had  such  intention  existed, 
here  would  have  been  a  most  fitting  place  in  the  will  to  have 
signified  such  intention.  I  do  not  think  so.  The  matter  of 
final  distribution  is  not  referred  to  at  all  in  this  part  of  the 
will.  This  proffered  gift  being  thus  made  a  part  of  the 
estate,  it  followed,  without  further  words,  that  it  became  sub- 
ject to  the  other  provisions  of  the  will,  which  do  direct  what 
shall  be  done  with  the  body  of  the  estate.  The  subject  of 
the  final  distribution  of  the  whole  estate  is  not  in  any  manner 
prescribed  until  much  later  in  the  will.  Many  contingencies 
are  provided  for  after  this  clause,  before  the  subject  of  final 
distribution  is  treated  of.  In  fact,  while  this  clause  embraces 
no  doubt  the  annuity  to  Mrs.  Newberry,  it  is  general,  and 
covers  many  other  gifts  in  the  will,  and  it  would  have  been 
a  very  bungling  document  had  the  draftsman  stopped  there 
and  explained  in  detail  what  should  be  all  the  effects  which 
would  follow  the  falling  in  of  each  such  gift.  The  words 
are,  "I  direct  that  in  case  of  each  and  every  bequest  and  of 
every  instance  in  which  I  have  directed  my  trustees  to  pay 
over  money  to  any  person  or  persons  whomsoever,  if  the 
person  or  persons  to  whom  or  for  whose  benefit  I  have  made 
such  bequests  or  directions  shall  have  deceased  or  from  any 
cause  be  incapable  of  taking,  then  the  amount  so  bequeathed 
or  so  directed  to  be  paid  over  shall  revert  to  and  become  a 
part  of  my  estate,  unless  otherwise  specifically  directed.7'  An 
examination  of  the  whole  will  shows  a  very  large  number  of 
bequests  and  of  directions  to  pay  over  money.  Had  the 
draftsman  of  this  will,  after  having  prescribed  this  general 
rule,  injected  into  this  will,  at  this  place,  all  the  results  in 
detail  which  in  every  contingency  might  be  brought  about 
thereby,  it  would  have  made  the  will  very  voluminous  and 
could  only  have  been  accomplished  by  a  man  of  great  genius 
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and  imagination.  Such  a  will  would  have  been  an  anomaly 
on  earth.  When  it  was  declared  that  these  failing  gifts 
should  not  be  regarded  as  intestate  property,  but  should 
revert  and  become  a  part  of  the  body  of  his  estate,  it  followed, 
without  further  words,  that,  as  a  part  of  the  body  of  the 
estate,  these  defeated  gifts  should  be  dealt  with  as  the  other 
parts  of  the  body  of  the  estate,  according  to  the  provisions 
found  elsewhere  in  the  will. 

It  is  also  thought  that  the  words  "after  the  decease"  of  the 
wife  must  be  construed  to  refer  to  the  end  of  the  life  and  not 
to  the  end  of  the  life  estate,  because  clauses  referred  to  indi- 
cate an  expectation  that  the  estate  would  remain  in  the  hands 
of  trustees  for  a  considerable  length  of  time.  No  doubt  the 
testator  did  have  that  expectation.  I  have  shown  that  he 
had  reason  to  expect  that  47  years  would  pass  away  before 
the  end  of  the  life  estate  of  the  last  surviving  daughter,  and 
even  if  the  wife  did  renounce,  the  estate  would  probably  be 
in  the  hands  of  trustees  for  that  length  of  time;  and  if  the 
wife  should  not  renounce,  he  had  reason  to  expect  that  final 
distribution  would  not  come  under  the  will  in  less  than  about 
fifty  years.  But  I  think  the  directions  as  to  the  management 
of  the  estate  are  just  as  appropriate  to  a  probable  term  of  47 
years  as  they  would  be  to  a  probable  term  of  fifty  years.  I 
can  not  believe  the  chance  of  what  might  occur  in  that  probable 
interval  of  three  years — in  the  probable  future  fifty  years 
ahead — had  much  influence  in  the  choice  of  words  in  this  will. 
I  do  not,  therefore,  see  how  the  directions  to  his  trustees  that 
they  should  not  mortgage  or  sell  certain  property  while  it  re- 
mained in  their  custody,  or  the  advice  as  to  the  application  of 
rents  to  the  improvement  of  certain  property,  or  the  direction 
as  to  the  kind  of  securities  in  which  moneys  in  their  hands 
should  be  invested,  tend  to  shed  any  light  as  to  his  inten- 
tion on  the  subject — the  time  for  final  distribution.  These 
directions  are  as  appropriate  in  one  case  as  in  the  other. 
Certain  it  is,  they  constitute  no  part  of  the  purposes  of  the 
trust,  which  the  testator  says  "are  fully  set  forth"  in  the  will. 
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They  are  merely  directions  and  suggestions  as  to  the  bust 
mode  of  accomplishing  the  purposes  which  are  set  forth. 

It  is  suggested  that  we  are  to  depart  from  the  rule  of  con- 
struction in  question,  and  say  the  actual  death  of  the  wife  is 
meant,  and  not  the  end  of  her  estate,  because  of  a  supposed 
intent  on  the  part  of  the  testator,  that  in  case  his  wife  should 
survive  both  of  his  daughters  the  estate  should  be  held 
during  that  interval  for  accumulation. 

I  have  shown  how  remote  and  unimportant  was  the  chance 
of  such  a  contingency,  and  have  already  alluded  to  the  fact 
that  holding  for  accumulation  is  nowhere  mentioned  as  one 
of  the  purposes  of  the  trust.  That  fact  alone  ought  to  dis- 
pose of  this  suggestion.  But  I  have  given  that  conjecture 
more  careful  consideration,  and  I  find  not  only  is  no  mention 
made  of  any  such  duty  imposed  upon  these  trustees,  but  the 
provisions  of  the  will  show,  affirmatively,  that  accumulation 
was  not  one  of  the  purposes  of  this  trust.  Let  us  again  place 
ourselves,  in  imagination,  in  the  same  circumstances  under 
which  the  testator  made  this  will,  and  bear  in  mind  that  the 
probability,  to  his  mind,  was  that  the  survivor  of  his  two 
daughters  would  not  die  in  less  than  forty-seven  years,  and 
then  read  this  will,  and  we  find  that,  by  its  provisions,  all  the 
net  income  was  to  be  paid  out  during  that  entire  period,  and 
that  accumulation  during  that  entire  period  was  expressly 
forbidden.  Whether  his  wife  accepted  or  not  there  would  be 
in  all  probability,  in  any  event,  only  a  period  of  about  three 
years  in  which  accumulation  was  possible  under  the  will. 
Under  these  circumstances  the  conjecture  that  he  had  in 
view  accumulation  in  the  future,  probably  forty-seven  years 
away,  and  for  a  period  of  but  three  years'  probable  duration, 
seems  very  far-fetched.  The  directions  as  to  improvements 
of  parts  of  the  property  seem,  therefore,  to  have  been  made 
with  a  view  of  producing  income  to  be  spent  from  year  to 
year,  and  not  in  anywise  with  a  view  to  accumulation. 

Much  stress  seems  to  be  laid  upon  the  thought  that  the  tes- 
tator had  clearly  in  mind  in  making  this  will  that  the  testa- 
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mentary  gifts  might  be  rejected.  No  doubt  this  is  true,  but 
it  is  equally  plain  he  supposed  she  would  accept  these  gifts, 
and  to  make  this  doubly  sure  he  increased  the  annuity  in 
1868  from  $8000  to  $10,000.  Counsel  for  the  trustees  say  in 
their  printed  argument,  "The  provision  was  in  fact  much 
more  ample  and  much  more  convenient  for  her  than  her  one- 
third  of  the  net  product  of  the  realty  in  which  she  had 
dower."  They  also  say  "this  will  was  made  and  the  testator 
died  before  the  decision  of  this  court  was  rendered  in  the 
case  of  McMurphy  v.  Boyles,"  49  111.  110,  and  that  "it  was 
not  then  known  that  the  widow  was  entitled  absolutely  to 
one-third  of  the  personalty,  and  it  was  supposed  that  her 
statutory  interest  consisted  of  her  dower  and  the  share  of 
the  personalty  called  her  award."  This  shows  the  reason 
for  what  was  the  expectation  of  the  testator  upon  which 
the  will  was  drawn.  He  undoubtedly  knew  she  might  reject 
the  testamentary  gifts  offered,  and  demand  her  statutory 
allowance.  But  he  expected  and  supposed  she  would  accept 
his  offer. 

In  view  of  these  facts  the  language  of  the  Vice-Chancellor 
in  Jull  v.  Jacobs  may  well  be  applied  to  this  will.  We  may 
well  say:  "  It  is  perfectly  clear  that  the  direction  that  the 
distribution,  after  the  death  of  the  daughters,  should  be 
delayed  until  after  the  death  of  the  wife,  simply  because  she 
was  to  have  the  whole  income  as  a  security  for  the  annuity, 
and  was  to  have  and  enjoy  her  homestead.  If  she  can  not 
have  this,  why  are  the  nephews  and  nieces  and  the  found- 
ing of  this  library  to  be  postponed?  The  reason  for  their 
postponement  altogether  ceases.  They  are  not  to  have  it 
until  after  her  death,  because  the  testator  assumed  that  she 
would  accept  the  testamentary  gifts,  and  enjoy  them  during 
life.  But  he  was  ignorant  of  the  law,  which  gave  his  widow 
one-third  of  all  the  personal  property,  and,  hence,  that  the 
price  he  offered  for  her  statutory  rights  was  inadequate.  He 
postponed  his  nephews  and  his  nieces  solely  to  support  the 
provision  offered  to  his   wife,  and  if  he  had  known  that  she 
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would  not  take  the  offered  gifts,  he  would  not  have  post- 
poned his  nephews  and  nieces.  He  would  not  have  left  them 
destitute  in  the  meantime."  These  are  the  inferences  drawn 
by  Lord  Romilly  from  the  use  of  the  words,  "after  the 
decease  of  my  wife."  In  Fox  v .  Rummery ,  Yeaton  v.  Roberts, 
McNiWs  Ex.  v.  McNitt  et  al.,  Halliday  v.  Walker,  Waddell 
v.  Terry,  and  in  the  case  of  the  Estate  of  Matthew  Delaney, 
the  facts  were  the  same  in  this  regard.  The  testator  had  in 
each  case  vividly  in  mind  that  the  widow  might  reject  the 
testamentary  gifts  offered,  but  that  fact  did  not  affect  the 
application  of  the  rule  of  acceleration. 

Under  the  head  of  other  words  which  should  be  consid- 
ered, (as  it  is  suggested,)  "  as  bearing  upon  the  testator's  inten- 
tion," we  are  referred  to  the  provision  that  all  failing  bequests 
shall  revert  to  and  become  part  of  the  body  of  the  estate ;  and 
to  the  provision  which,  at  the  end  of  the  three  lives,  gives 
the  whole  of  the  estate  to  his  grandchildren,  if  any;  and  to 
the  clause  which  directs  that  in  the  management  of  his  estate 
by  his  trustees,  certain  property  in  Chicago  shall  not  be  sold 
or  mortgaged  during  the  lifetime  of  his  wife  and  daughters,  or 
either  of  them,  nor  until  it  shall  be  necessary  to  divide  for 
final  distribution  ;  and  to  provisions  concerning  the  powers 
and  discretion  given  to  the  trustees  concerning  leases,  sales, 
and  improvements  in  the  erection  of  stores  and  other  kinds 
of  buildings,  as  they  may  judge  best;  and  to  directions  in 
regard  to  investment  of  moneys,  and  the  class  of  securities  to 
be  sought. 

These  are  all  the  provisions  of  the  will  which  are  supposed 
to  show  any  evident  intent  that  the  remainder  should  not  be 
accelerated.  No  one  of  these  provisions  expresses  any  such 
intent;  nor  does  any  one  of  them  necessarily  imply  such 
intent:  no  such  intention  is  "spoken  by  the  words  of  the 
will."  And  were  we  at  liberty  to  enter  the  field  of  conjec- 
ture, and  "  speculate  upon  what  the  testator  may  be  supposed 
to  have  intended  to  do,"  I  can  not  find  in  these  clauses 
ground  even  for  speculation  in  favor  of  an  evident  intention 
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on. the  part  of  the  testator  that  after  the  end  of  the  three  life 
estates,  within  the  lifetime  of  his  wife,  the  final  distribution 
should  be  postponed  until  the  physical  death  of  his  wife. 

How  do  the  words  of  the  provision  that,  on  the  failure  of 
every  devise  or  bequest,  the  subject  of  the  devise  should 
revert  to  and  become  a  part  of  the  body  of  the  estate,  indi- 
cate such  an  intention  ?  These  words  merely  cut  off  the 
inheritance  and  exclude  all  inference  of  partial  intestacy. 
According  to  the  teaching  in  Augustus  v.  Seabolt,  the  indica- 
tion is  directly  the  other  way.  There,  it  was  held  that  the 
failure  to  cut  off  the  inheritance  prevented  acceleration.  It 
was  there  declared  that  had  the  inheritance  been  cut  off  the 
meaning  of  the  will  would  have  demanded  acceleration  :  here, 
it  seems  to  be  supposed  to  have  a  contrary  effect,  and  that 
case  is  referred  to  in  support  of  the  position  that  a  provision 
catting  off  partial  intestacy  prevents  acceleration,  and  shows 
that  the  meaning  of  the  will  in  such  case  does  not  demand 
it.  This  is  not  what  the  Court  of  Appeals  of  Kentucky  said 
in  that  case.  That  court  said  exactly  the  contrary  of  the  pro- 
position for  which  that  case  is  here  cited.  It  seems  to  me  this 
clause  in  this  will  is  cogent  in  favor  of  the  proposition  that 
upon  the  renunciation  of  the  widow  in  this  case,  the  life 
estate  offered  her  was  then  accelerated  and  went  to  the  daugh- 
ters for  life,  and  left  nothing  in  the  way  of  final  distribution 
except  the  estates  for  life  of  the  daughters. 

Now  these  are  the  only  parts  of  the  will  relied  on  in  this 
case  "as  bearing  upon  the  testator's  intentions,"  and  of 
which  it  is  said  they  contain  "other  words  of  the  will  which 
should  be  considered."  It  does  seem  to  me  that  these  pro- 
visions fall  far  short  of  showing  clearly  that  "it  is  the  evi- 
dent intention  of  the  testator  that  the  remainder  should  not 
take  effect  till  the  expiration  of  the  life  of  the  prior  donee." 
In  fact  such  an  inference  from  these  provisions  can  not  be 
other  than  mere  speculation  "upon  what  the  testator  may  be 
supposed  to  have  intended  to  do."  Certain  it  is  no  such 
expressed  intention  is  found  in  these  clauses,   by  "a  vigorous 
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attention"  to  their  words;  nor  can  such  intention  be  found 
by  "strictly  attending  to  the  true  question,  which  is  what 
that  which  he  has  written  means."  In  fact  there  are  no  words 
in  this  will  which,  in  any  sense,  tend  to  show  that  final  dis- 
tribution should  await  the  actual  death  of  the  widow,  except 
the  phrase,  "after  the  decease  of  my  said  wife  and  of  both 
my  said  daughters,"  and  the  phrases  "in  case  of  the  death  of 
both  my  said  daughters"  without  issue,  then  immediately  "after 
the  death  of  my  wife,  if  she  survive,"  but  if  not,  then  imme- 
diately "after  the  decease"  of  the  last  surviving  daughter, 
my  trustees  shall  divide  my  estate. 

I  have  attempted  to  show  that  these  words  do  not  tend  to 
show  that  final  distribution  should  await  the  actual  death  of 
the  widow,  (but  do  show  that  it  should  await  only  the  termi- 
nation of  the  life  estate,)  and  I  do  not  understand  it  to  be 
claimed,  avowedly,  that,  of  themselves,  they  do  so  show.  But 
for  that  conclusion  reliance  is  placed  on  the  "other  words" 
above  noticed;  and  I  think  I  have  shown  that  these  other 
words  are  wholly  inadequate  to  bring  about  any  such  result. 

The  idea  that  the  testator  should,  without  any  apparent 
purpose,  place  his  estate  in  trust,  to  be  held,  not  for  the  ben- 
efitfof  any  known  donee,  but  simply  that  it  should  lie  in  idleness, 
(except  in  its  growth  by  possible  accumulation,)  until  a  future 
day,  in  the  hands  of  trustees  answerable  to  no  mortal  as  to  the 
manner  of  its  management,  to  be  kept  in  such  a  way  as  to  be 
of  no  beneficial  use  to  any  person  whatever,  for  an  indefinite 
length  of  time,  is  so  unnatural,  so  improbable,  that  no  case 
has  been  found  in  which  any  such  provisions  have  ever  been 
made  by  any  testator,  so  far  as  I  have  been  able  to  discover. 
If  appellees  have  as  yet  no  interest  in  this  estate,  who  can  be 
found  having  such  an  interest  in  the  estate  as  would  enable 
him,  should  the  trustees  commit  waste,  to  call  to  account  these 
trustees  before  any  court?  We  ought  not,  then,  to  assume 
lightly  that  the  testator  intended  to  accomplish  a  thing  so 
unreasonable;  surely  not  upon   any   mere   speculation  as  to 
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such  intent,  or  without  clear  evidence  found  in  the  words  of 
the  will  itself. 

It  is  a  requirement  of  the  law,  that  all  property  shall  at  all 
times  be  vested  in  somebody ;  for  the  law  does  not  tolerate 
the  idea  of  property  without  an  owner. 

It  is  the  policy  of  the  law  that  the  right  of  present  enjoy- 
ment of  the  use  of  all  property  shall  atall  times  rest  in  some- 
body ;  for  property  is  preserved  and  protected  by  law,  for  its 
use;  and  this  policy  is  so  decided,  that  unless  the  obstacles 
standing  in  the  way  are  clear  and  unequivocal,  the  law  does 
not  tolerate  the  existence  of  such  obstacles. 

Cases  are  found  wherein  the  testator  has  left  property  in  the 
hands  of  trustees  to  be  held  until  the  ulterior  donee  should 
attain  a  given  age,  and  should  thus  become  supposably  capa- 
ble of  preserving  it.  There  are  even  cases  where  property 
is  directed  to  be  held  until  the  birth  of  a  child  or  children, 
expected  or  hoped  for,  and  for  whom  it  was  intended,  in  such 
contingency,  to  provide.  In  such  cases  there  is  apparent  on 
the  face  of  the  will  the  purpose  itself,  and  the  reason  for  the 
purpose  is  plain.  No  such  purpose  is  found  in  this  will,  and 
no  reason  for  any  such  purpose.  To  hold  for  mere  accumu- 
lation is  nowhere  shown  or  set  forth  as  one  of  the  purposes 
of  the  will.  Modes  by  which  the  estate  may  be  preserved 
and  rendered  productive  for  the  current  and  ultimate  purposes 
of  the  will  are  set  forth;  but  no  design  is  shown  anywhere  to 
hold  for  mere  accumulation. 

But  it  is  suggested,  in  support  of  the  position  of  appellants, 
that  the  dower  estate  is  still  in  existence.  It  is  said,  " there 
are  no  words  of  the  will  connecting  the  time  for  final  distri- 
bution with  the  so-called  testamentary  estate  of  the  wife  any 
more  than  the  statutory  estate;  nor  in  fact  with  either  of  them 

at  all." 

If  the  rules  of  construction  laid  down  by  the  authorities, 
applicable  to  the  phrases  in  this  will  having  reference  to  the 
lifetime  of  the  wife,  and  to  the  time  of  her  death,  (in  connec- 
tion with  the  termination  of  her  testamentary  estate,  and  in 
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connection  with  the  beginning  of  ulterior  estates,  in  the  suc- 
cession of  estates  mapped  out  by  this  will,)  are  adhered  to 
and  respected,  it  seems  to  me  this  last  remark  is  hardly 
correct. 

It  is  shown  above  that  the  words  of  the  will  do  closely 
connect  the  time  of  final  distribution  with  the  testamentary 
estate  of  the  wife, by  first  making  her  decease  the  boundary 
at  which  that  estate  is  to  cease,  and  then  providing  that  the 
final  distribution  shall  not  be  made,  until  that  contingency 
occurs,  Avhich,  as  we  have  seen,  means,  until  the  termination 
of  that  testamentary  estate. 

These  rules,  as  already  shown,  do  connect  the  time  for  final 
distribution  with  the  termination  of  all  three  of  the  estates 
for  life,  given  or  offered  in  the  will,  and  final  distribution  is 
to  follow  close  upon  the  end  of  the  last  of  these  three  testa- 
mentary estates. 

It  is  said  "  the  widow  has  now  a  life  estate  in  one-third  of 
all  the  realty,  showing  there  to  be  the  same  impediment  of  a 
life  interest  in  the  widow  to  final  distribution  now,  that  there 
would  have  been  had  she  accepted  the  testamentary  estate 
and  annuity." 

Is  not  this  again  a  departure  from  the  true  question,  which 
is,  what  do  the  words  of  the  will  mean?  We  are  not  to 
"speculate  as  to  what  the  testator  may  be  supposed  to  have 
intended  to  do."  By  the  words  of  the  will  properly  con- 
strued the  distribution  was  to  await  the  end  of  the  last  of 
the  three  testamentary  life  estates.  No  words  of  the  will 
say  that  it  shall  await  the  end  of  the  dower  estate.  But,  in 
answer  to  this,  (which  seems  to  me  mere  speculation,)  it  may 
be  said  that  the  dower  interest  vested  by  law  in  the  wife  is 
her  own  property,  and  was  not  the  property  of  the  testator. 
He,  by  his  will,  had  no  power  or  authority  to  dispose  of  that 
interest,  and  he  has  not  attempted  to  do  so.  The  will  says 
nothing  about  it,  save  so  far  as  an  offer  is  made  in  the  will 
for  the  purchase  of  it. 
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In  itself  the  dower  interest  constitutes  no  more  an  impedi- 
ment to  immediate  distribution  than  would  the  ownership  by 
a  stranger  of  an  undivided  interest  in  the  lands,  the  residue 
of  which  constitute  a  part  of  the  estate  of  the  testator.  The 
reason  of  the  testator  for  postponing  final  distribution  until 
the  end  of  the  testamentary  estate,  is  plain  from  the  words 
of  the  will.  The  distribution  was  not  postponed  on  account 
of  any  dower  interest,  but  for  the  sole  purpose  (clearly  set 
out  in  the  will)  of  securing  well  to  his  wife  the  provisions 
made  for  her  in  the  will,  and  it  can  not  be  presumed  that  he 
expected  his  wife  would  refuse  to  take  what  he  provided  for 
her  by  will. 

The  testator  intended  that  the  annuity  offered  to  his  wife 
should  be  secured  beyond  all  question,  and  so  secured  that 
his  wife,  seeing  the  absolute  certainty  of  the  security,  might 
the  more  certainly  accept  it.  And  to  that  end  he  made 
the  same  a  first  charge  upon  the  net  income  of  the  whole 
body  of  the  estate,  and  provided  that  final  distribution 
should  await  the  determination  of  that — her  life  estate — 
given  in  the  will.  He  did  not  intend  to  nourish  or  sustain 
the  income  of  his  wife  from  her  dower  interests  at  any  given 
standard  whatever,  and  hence  he  did  not  charge  any  part  of 
his  estate  for  that  purpose.  That  is- not  one  of  the  purposes 
of  the  trust,  for  it  is  not  "set  forth"  in  the  will.  The  main- 
tenance of  the  dower  estate  is  nowhere  set  forth  in  the  will 
as  one  of  the  purposes  of  this  trust,  and  we  must  bear  in 
mind  that  we  must  look  to  the  will  for  the  purposes  of  this 
trust,  for  these  purposes  are  declared  expressly  to  be  "fully 
set  forth"  therein,  and  no  purpose,  not  therein  fully  set  forth, 
can  properly  be  held  one  of  these  purposes. 

Asrain,  it  is  said  the  testamentarv  estate  of  the  wife  is  but 
an  offer  in  lieu  of  the  statutory  estate  of  the  widow. 

This  is,  undoubtedly,  true;  and  it  is  also  true  that  the 
testator  knew  it  might  not  be  accepted.  This  shows  simply 
that  the  testator,  by  his  will,  subjected  the  body  of  his  estate 
before  final  distribution  to  three  principal  purposes,  if  they 
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could  be  accomplished,  and  thus  made  the  same  each  a  charge 
upon  the  body  of  his  estate  in  the  hands  of  his  trustees.  The 
first  purpose  was  to  buy  in  the  wife's  statutory  estate  and 
thus  increase  the  value  of  his  own,  and  to  that  end  he 
offered  {inter  alia)  an  annuity  of  $10,000  for  life  to  his  wife 
and  to  make  the  same  a  first  charge  upon  the  net  income  of 
his  whole  estate. 

The  other  purposes  were  to  furnish  an  annual  income  for 
life  to  each  of  his  daughters  of  at  least  §2500,  and  to  that 
end  he  appropriated  the  net  income  of  the  whole  of  his  estate 
(subject  to  the  charge  of  his  wife's  annuity)  and  he  also  sub- 
jected to  this  purpose  so  much  of  the  principal  of  his  estate 
as  should  be  needed  (if  any)  as  would  make  each  daughter's 
annual  income  in  every  year  at  least  $2500. 

These  three  purposes  are  "fully  set  forth"  in  the  will, to  be 
accomplished  (if  accepted)  before  final  distribution,  and  when 
the  income  of  the  estate  should  no  longer  be  needed  for  either 
of  these  three  cardinal  purposes,  he  directed  that  final  distri- 
bution should  take  place  immediately  to  the  grandchildren, 
if  any,  and  if  not,  then  in  the  manner  sought  in  this  suit. 
It  is  laid  down  in  Sears  v.  Hardy  (120  Mass.  529)  the  estate 
of  mere  trustees  must  end  in  all  cases  where  the  trusts  upon 
which  an  estate  is  devised,  fail  or  are  accomplished.  He  no- 
where intimates  in  his  will  that  the  dower  estate  is  to  be 
nourished  from  funds  in  the  hands  of  his  trustees,  or  that 
distribution  should  await  the  end  of  that  estate.  This  idea 
that  the  outstanding  dower  of  the  widow  is  an  impediment  to 
present  distribution  finds  no  support  in  the  authorities.  No 
elementary  writer  has  made  such  a  suggestion,  and  the 
adjudged  cases  are  against  it.  This  suggestion  is,  a  credit  to 
the  originality  of  counsel,  for  the  thought  can  be  found  in  no 
law  library,  though  hundreds  of  cases  have  occurred  where 
the  idea,  if  sound,  would  have  been  potent. 

In  the  case  of  Fox  v.  Rummery,  supra,  the  testator  gave  to 
his  wife,  "in  lieu  of  dower"  one-half  of  his  remaining  estate 
"  for  and  during  her  natural   life/' granting  her  full   power 
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to  sell  every  part  of  the  same  and  make  reinvestments  as  she 
might  deem  expedient,  "and  after  her  decease,  should  my 
adopted  son  survive  her,  I  give  and  bequeath  all  the  then 
existing  remainder  of  said  half  part  to  the  trustees  herein 
provided  for  the  use  of  my  adopted  son." 

The  widow  waived  her  rights  under  the  will  and  took  her 
statutory  estate,  dower,  etc. 

The  heirs  of  the  testator  claimed  that  the  use  and  income 
of  that  part  of  the  property  rejected  by  the  widow,  for  the 
period  from  the  renunciation  until  her  death,  was  not  dis- 
posed of  by  the  will,  and  fell  to  them  by  inheritance.  They 
insisted  that  by  the  terms  of  the  will  the  adopted  son  was  to 
take  nothing  of  this  part  of  the  estate  until  "  after  her 
decease." 

But  the  court  held  there  was  no  intestacy,  and  speaking  of 
the  renunciation  said,  "  that  the  effect  thereby  produced  is 
that  the  wife  take  her  dower  in  realty,"  etc.,  "  leaving  the 
remainder  of  that  moiety  to  pass  under  the  will  to  the  trus- 
tees for  the  adopted  son." 

The  court  said,  "  All  the  wife's  interest  in  it  is  at  an  end 
as  much  as  if  she  Avere  dead.  The  rule  is  that  the  extinc-. 
tion  of  the  first  interest  carved  out  of  the  estate  only  accel- 
erates the  right  of  the  second  taker.  This  is  the  only 
disposition  of  this  surplus  of  the  wife's  moiety  which  is 
consistent  with  the  testator's  declared  will."  Here,  the 
dower  estate  was  held  no  impediment  to  the  next  taker. 

So  in  Yeaton  v.  Roberts,  supra,  the  testator  gave  to  his 
wife  the  residue  of  his  estate  "for  and  during  her  natural 
life,"  and  then  to  go  in  fee  to  the  children  of  Oliver  Yeaton 
and  Leavit  Yeaton. 

The  widow  renounced  the  benefits  of  the  will,  and  took 
her  statutory  estate. 

It  was  held  that  the  children  of  Oliver  Yeaton  and  Leavit 
Zeaton  took  under  the  will  at  once,  and  that  upon  the  refusal^ 
of  the  widow  to  take  the  life  estate  provided  for  her  in  the 
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will,  the  ulterior  limitations  took  effect,  notwithstanding  the 
widow  still  lived. 

In  that  case,  the  testator  (with  full  knowledge  that  his 
widow  might  reject  the  life  estate  offered  by  the  will  and 
take  her  dower)  provided  that  at  the  end  of  her  natural  life 
this  property  should  go  to  a  class — the  children  of  Oliver 
Yeaton  and  the  children  of  Leavit  Yeaton — and  yet  the 
court  did  not  construe  this  language  to  indicate  an  intention 
on  the  part  of  the  testator  that  the  distribution  to  the  class 
named  should  await  the  falling  in  of  the  dower  life  estate; 
but  did  understand  it  to  show  that  such  distribution  should 
await  the  end  of  the  life  estate  offered  to  the  widow  in  lieu  of 
her  dower,  and  should  be  delayed  no  longer. 

So  in  the  case  of  McNiWs  Executors  v.  McNitt  et  al. 
svpra,  the  gift  under  the  will  as  part  provision  made  to  the 
wife  of  the  testator  in  lieu  of  dower,  was  to  trustees  to  pay  the 
income  from  certain  lands  and  from  certain  stocks  and  bonds 
"  during  the  term  of  her  natural  life,  or  so  long  as  she  shall 
remain  my  widow,"  and  "  after  her  decease  or  marriage"  to 
permit  an  infant  daughter  to  enjoy  the  same,  etc. 

The  widow  renounced,  and  the  rights  of  this  infant  daugh- 
ter were  held  to  take  effect  at  once,  and  no  mention  is  made 
of  the  idea  that  the  dower  estate  was  in  the  way  of  this 
acceleration. 

So  in  the  case  of  Holliday  v.  Walker,  supra,  where  the  gift 
was  to  the  wife  of  the  testator  during  her  natural  life,  and  at 
the  death  of  his  wife  this  gift  was  to  go  one-half  to  Wm.  R. 
Walker,  and  the  other  half  to  Elizabeth  Evington  if  she 
lived  to  be  married,  and  between  the  death  of  the  wife  and 
the  marriage  of  Elizabeth,  her  share  was  to  go  to  trustees  for 
her  support  and  maintenance. 

Walker  died  before  the  testator.  The  widow  renounced 
and  took  her  dower.  It  was  held  that  acceleration  took  place 
at  once,  although  the  dower  estate  was  still  in  esse,  the 
court  saying,  "the  same  result  which  would  have  been  ar- 
rived at  by  the  death  of  the  widow  must,  in  our  opinion,  be 
8—99  III. 
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brought  about  by  her  dissent."  Again,  in  Waddcll  v.  Terry, 
supra,  the  testator,  by  his  will,  said,  "I  give  all  my  real 
and  personal  property  to  my  wife,  Mary  E.  Manley,  aud  my 
son,  Thomas  J.  Manley,  to  be  equally  divided  between 
them,  as  hereafter  specified,  to-wit :  I  give  to  my  wife  a  life 
estate  in  one-half  of  all  my  property,  and  if  she  dies  before 
my  son,  the  half  given  to  her  to  revert  to  my  son,  if  he  dies 
before  my  wife  the  half  given  to  him  shall  revert  to  her 
during  life,  and  if  my  son  die  without  issue  before  he  is 
twenty-one  years  old,  the  net  proceeds  of  my  crops  shall  be 
paid  into  the  hands  of  my  two  brothers,  John  and  James, 
and  of  my  two  sisters,  Frances  and  Mary  ;  but  if  my  wife 
should  be  living  at  the  death  of  my  son,  my  property  shall 
belong  to  her  .for  life,  and  then  the  proceeds  paid  over  to  my 
brothers  and  sisters,  or  other  heirs,  as  I  above  directed.  I 
direct  that  all  my  property  shall  be  kept  together  for  the 
benefit  of  my  wife  and  son  during  their  lives,  or  the  life  of 
the  survivor  of  them,  and  at  their  death  to  be  kept  together 
for  the  benefit  of  my  brothers  and  sisters,  or  other  heirs,  and 
the  net  proceeds  paid  them  or  their  representatives.  If  my 
son  shall  arrive  at  twenty-one  years  of  age  and  shall  survive 
my  wife,  then  I  give  all  my  estate  to  him  and  his  lawful 
issue  living  at  the  time."  The  widow  renounced  her  rights 
under  the  will  and  took  her  dower  and  share  of  the  estate 
under  the  law.  The  son  afterwards,  during  his  minority, 
died  without  issue.  The  brothers  and  sisters  claimed  that 
their  interest  vested  at  the  death  of  the  son,  and  that  they 
were  entitled  to  the  beneficial  interest  in  the  estate  from  and 
after  his  death. 

On  the  other  hand,  it  was  contended  by  the  defendants, 
the  heirs,  that  the  remainder  was  contingent  until  the  death 
of  the  son,  and  though  it  then  vested  in  the  brothers  and 
sisters,  it  did  not  then  take  effect  in  possession  and  would  not 
take  effect  in  possession  until  the  actual  death  of  the  widow, 
and  claimed  that  the  beneficial  interests  for  and   during   the 
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interval  between  the  death  of  the  son  and  the  death  of  the 
widow,  by  operation  of  law  should  go  to  the  heirs. 

The  court  here  decided  that  there  was  no  partial  intestacy, 
and  held,  "upon  principle  as  well  as  authority/'  that  the  use 
and  enjoyment  of  the  interest  in  remainder  took  effect  imme- 
diately on  the  determination  of  the  prior  estate,  and  gave  the 
immediate  beneficial  interest  to  the  brothers  and  sisters, 
under  the  will,  although  the  widow  was  still  alive  and 
enjoyed  her  dower  estate. 

I  might  accumulate  cases  of  this  kind  without  limit,  but  it 
is  sufficient  to  say,  that  after  a  careful  research  and  an  exami- 
nation of  the  long  list  of  authorities  collected  and  presented 
by  counsel  for  appellants,  I  have  found  no  case  of  a  life 
estate  given  to  a  widow,  with  a  remainder  over  to  others,  and 
in  which  the  widow  renounced  her  rights  under  the  will  and 
took  her  dower  and  allowance  under  the  law,  where  it  was 
held  by  the  court  that  the  existence  of  the  dower  estate  pre- 
vented the  next  taker  from  taking  immediately,  the  testament- 
ary life  estate  which  was  rejected  by  the  widow  being  out  of 
the  way. 

Again,  it  is  suggested  that  the  will  plainly  contemplates 
that  the  final  distribution  should  be  integral  and  complete, 
whether  to  grandchildren  or  between  descendants  of  his 
brothers  and  sister  and  the  public  library.  In  this  view  I 
concur.  But  it  is  said,  "the  reversion  expectant  in  the 
dower  lands  can  not  be  distributed  until  the  death  of  the 
doweress."  This  seems  to  me  a  mistake.  Such  reversion 
expectant  fyad  a  present  money  value,  and  can  be  sold  or  set  off 
in  distribution  at  once,  without  any  legal  obstacle   whatever. 

Lastly,  it  is  said  the  estate  of  the  trustees  under  the  will  is 
in  the  way-  of  present  distribution.  If  that  be  so  it  will 
always  be  in  the  way.  I  think  it  is  not  in  the  way,  but  is  an 
essential  factor  in  the  accomplishment  of  the  thing  sought. 
There  could  be  no  final  distribution  under  the  will  unless 
the  trustees  held  title  to  the  property.  As  well  might  an 
administrator,  after  payment  of  all  debts,  refuse  to  distribute 
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the  remaining  personalty  among  the  heirs  upon  the  ground 
that  his  legal  title  to  the  personalty  was  in  the  way — alleging 
that  his  intermediate  estate  was  still  in  the  way. 

It  is  suggested  that  it  could  not  be  "thought  necessary  that 
the  whole  of  this  large  estate  should  be  kept  together  to  sup- 
port a  trust  to  pay  an  annuity  of  $K),000  to  the  wife."  It 
is  said,  "but  a  small  portion  of  the  estate  would  be  needed  to 
produce  that  annuity,  and  that  this  annuity  is  not  made  an 
express  charge  upon  the  estate." 

It  does  not  seem,  now  that  this  estate  has  turned  out  so 
productive,  in  point  of  fact,  that  it  was  necessary  to  keep 
this  large  estate  together  for  the  mere  purpose  of  maintaining 
an  annuity  of  $10,000.  But  in  construing  the  will  we  must 
look  at  the  views  which,  from  the  words  of  the  will,  the  tes- 
tator seems  to  have  entertained  in  relation  to  the  estate  at 
the  time  when  he  made  his  will.  When  the  will  was  first 
drawn  he  provided  an  annuity  of  only  $8000  for  his  wife, 
and  $2500  for  each  of  the  daughters,  making  in  all  only 
$13,000  a  year.  It  may  well  be  supposed,  for  aught  that  appears 
in  this  record  that,  at  the  time  the  will  was  made,  a  large  por- 
tion of  this  property  was  unproductive  real  estate,  subject  to 
heavy  taxation,  and  liable  to  heavy  burdens  in  the  shape  of 
special  assessments  for  local  improvements,  and  the  testator 
evidently  was  desirous  that  there  should  be  no  failure  to  pro- 
duce these  annuities,  and  appears,  from  the  words  of  the  will, 
to  have  apprehended  that  the  estate  might  not  produce  at  all 
times  the  necessary  amount,  to  produce  even  the  amount  of 
$13,000  a  year  net.  This  is  evident  from  the  provision  found 
in  the  will,  that  if  the  income  should  not  be  sufficient  to  pay 
these  annuities  to  his  wife  and  his  daughters,  his  trustees 
were  to  take  enough  from  the  principal  of  the  estate  to  pay 
the  annuities.  Although,  in  point  of  form,  these  annuities 
are  not  declared  expressly  to  be  a  charge  upon  the  estate,  and 
although  they  are  not  made  a  charge,  in  the  sense  of  being 
liens  upon  any  particular  property  of  the  estate,  still  the 
intention  of  the  testator  to  subject   the  entire   estate,   in   the 
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hands  of  his  trustees,  to  the  support  of  those  three  life 
estates,  is  plain  and  palpable  and  is  clearly  expressed  by  the 
words  of  the  will,  and  they  are  the  three  leading  purposes  of 
the  will,  and  the  only  important  purposes  that  are  set  forth 
in  the  will,  to  be  accomplished  prior  to  the  final  distribution 
of  the  estate.  Hence  the  annuities  are,  in  substance  and 
legal  effect,  made  each  a  charge  upon  the  estate. 

It  is  suggested  that  the  annuities  for  the  wife  "might  have 
been  provided  for  as  was  done  by  the  court  in  Sears  v.  Hardy  " 
supra,  "by  setting  aside  apart,  say  $200,000,  invested  in  such 
securities  as  are  directed  by  the  will,"  and  "then  the  rest  of 
the  estate  would  be  disengaged"  The  suggestion  here  made 
of  a  mode  by  which  "the  estate  would  be  disengaged," 
by  providing  for  the  annuity  in  another  way,  by  necessary 
implication,  concedes  that  the  annuity  is  made  a  charge  upon 
the  estate  by  the  will.  If  this  be  so,  it  is  not  perceived  that 
it  is  a  matter  of  any  significance  whether  such  charge  be  fas- 
tened upon  the  estate  expressly,  or  merely  by  necessary  impli- 
cation. It  is  enough  that  the  wife's  annuity  was,  by  the 
legal  effect  of  the  words  of  the  will,  made  a  charge  upon  the 
estate, — and  a  first  charge  to  take  precedence  of  all  other 
things.  The  annuity  to  his  daughters  was  made  secondary 
thereto. 

It  is,  no  doubt,  true  the  testator  might  have  provided  for 
this  annuity  expressly,  in  the  mode  suggested;  but  it  is  also 
true  that  he  did  not  do  so,  and  we  have  no  warrant  for  specu- 
lation as  to  the  motives  of  the  testator  not  expressed  in  the 
will,  or  for  speculation  as  to  the  sufficiency  of  the  reasons 
governing  the  testator.  With  money  now  at  three  per  cent, 
(in  United  States  bonds  as  advised"  by  this  will)  $200,000 
would  produce  but  $6000  a  year  for  the  widow,  instead  of 
$10,000, — so  the  wisdom  of  the  testator  in  not  adopting  the 
course  suggested,  is  vindicated. 

It  is  enough  for  us  that  the  testator  chose  to  support  each 
and  every  one  of  the  annuities,  for  his  wife  and  daughters 
for  life,  with  the  income  from  the  whole  of  his  estate,  and  to 
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postpone  its  division  until  all  of  that  service  had  been  per- 
formed by  the  estate  ;  and  surely,  if  he  postponed  division 
longer  than  necessary,  that  is  no  reason  why  this  court  should 
postpone  it  still  longer. 

As  to  this  case  of  Sears  v.  Hardy,  its  philosophy  is  against, 
rather  than  for,  appellants  in  this  case. 

The  testator  in  that  case  gave  the  residue  of  his  estate  to 
trustees,  in  trust,  to  hold,  invest,  manage  and  take  care  of, 
and  expressed  a  wish  that  they  invest  one-half  thereof  in 
productive  real  estate,  stores  to  be  preferred,  and  one-half  in 
bottom  mortgages. 

He  gave  to  his  son  $30,000,  to  be  paid  to  him  when  he 
attained  21  years  of  age,  and  ordered  so  much  of  the  income 
of  the  body  of  the  estate  as  might  be  needed  for  that  pur- 
pose, to  be  used  for  his  support  and  education,  and  directed 
$4000  annually  to  be  paid  to  him  when  21  years  old,  and 
$6000  a  year  when  25,  and  $10,000  a  year  when  30  years 
old. 

The  son  having  attained  21  years,  and  received  his  legacy 
of  $30,000,  there  was  left  in  the  hands  of  the  trustees  a  large 
surplus  not  needed  to  support  the  annuities  for  the  son.  The 
will  did  not  give  to  the  trustees  any  direction  as  to  the  dispo- 
sition of  this  surplus. 

The  son  was  the  only  heir,  and  by  him  it  was  insisted  that 
this  surplus  was  not  disposed  of  by  the  will,  and  therefore  fell 
to  him  by  inheritance.  The  trustees  claimed  that  the  gift  to 
them  as  trustees,  "in  trust,"  to  "hold"  etc.,  gave  the  surplus 
of  the  estate  to  them,  and,  not  having  any  direction  as  to  its 
use,  they  should  hold  the  same  to  their  own  use. 

The  court  held  that  the  trustees  could  only  hold  for  the 
purposes  of  their  trust,  and  that  there  arose  a  resulting  trust 
in  favor  of  the  heir,  as  to  this  surplus,  and  directed  that  the 
trustees  retain  in  their  hands  enough  of  the  estate  to  produce 
a  net  annual  income  of  $10,000,  as  a  provision  for  the  son's 
annuities,  and  that  the  balance  of  the  property  be  transferred 
to  the  heir. 
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This  case  is  quoted  by  appellants  and  mentioned  with 
approbation  by  the  court  in  the  case  at  bar.  If  it  has  any 
application  to  the  case  at  bar,  its  teaching  is  against  the  appel- 
lants. It  would  seem  to  teach  that  if  Mrs.  Newberry  had 
not  renounced  and  the  trustees  were  now  paying  her  the 
annuity  of  $10,000,  and  the  ultimate  takers  had  applied  to 
the  court  for  that  purpose,  it  would  have  been  proper  for  the 
court  in  this  case  to  have  set  aside  enough  to  support  that 
annuity,  and  to  have  ordered  at  once  a  transfer  of  the  surplus 
to  the  ultimate  donees  under  this  will.  If  this  be  so,  there 
now  being  no  annuity  to  support,  the  position  that  they  should 
now  transfer  and  divide  seems  to  follow  necessarily. 

In  view  of  the  considerations  and  authorities  herein  pre- 
sented and  discussed,  I  am  forced  to  the  conclusion  that,  as 
this  will  provides  for  a  regular  succession  of  consecutive 
estates, — (the  termination  of  each  of  the  intermediate  estates 
being  marked  by  words  indicating  the  decease  of  the  holder  as 
its  end,  and  as  the  beginning  of  the  next  succeeding  estate), — 
these  words  are  used  as  mere  words  of  limitation,  and  not  as 
words  of  qualification,  as  to  the  ultimate  takers. 

And  I  can  not  see  that  this  conclusion  is  forbidden  by  the 
other  words  of  the  will  referred  to,  providing  that  the  funds 
of  all  failing  bequests  shall  thereby  become  part  of  the  body 
of  the  estate,  or  by  those  words  providing  that  the  grand- 
children, if  any,  shall  take  the  estate  at  the  end  of  the  last 
of  the  three  lives  named  ;  or,  by  those  which  direct  that  cer- 
tain property  shall  not  be  mortgaged  by  the  trustees,  nor 
sold  until  necessary  for  final  distribution;  or  by  those  words 
giving  advice  and  direction  as  to  sales  and  leases  of  other 
property,  and  as  to  the  improvement  of  certain  parts  of  the 
property,  or  directions  as  to  the  mode  of  investing  surplus 
moneys.  Nor  can  I  perceive  that  these  words  are  at  all 
inconsistent  with  this  construction  (or  that  any  one  of  these 
clauses,  or  all  of  them,  tend  in  the  slightest  degree  to  repel 
this  construction)  of  the  governing  words  in  question.  Nor 
can  I  perceive  that  the  existence  of  the  dower  estate  militates 
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against  this  conclusion,  or  stands  at  all  in  the  way  of  executing 
the  plain  meaning  of  the  governing  words  of  the  will,  in  their 
true  and  legal  meaning  according  to  the  canons  of  construc- 
tion recognized  by  every  court  in  England  and  America. 

If  this  be  so,  the  legal  effect  of  the  facts  has  been  and  is, 
that  on  the  renunciation  by  Mrs.  Newberry  the  daughters 
took  by  acceleration  that  which  would  have  been  their's  had 
she  died,  that  is,  the  whole  income  so  long  as  they  both  lived; 
and  at  the  death  of  Mary  the  whole  of  the  income  was  cast  upon 
Julia;  and  at  her  death  it  was  cast  upon  the  appellees  and 
the  public;  and  then  it  became  the  duty  of  the  trustees  to 
make  division  and  final  distribution. 

Mulkey,  J. :    I  concur  in  the  foregoing  dissenting  opinion. 

Mr.  Justice  Walker,  dissenting  : 

I  am  unable  to  concur  in  the  conclusion  reached  in  this 
case  by  a  majority  of  my  brethren.  The  case  is,  perhaps, 
not  entirely  free  from  difficulty,  as  a  state  of  things  has 
occurred  which  was  neither  foreseen  nor  provided  for  by  the 
testator.  He  evidently  supposed,  when  making  his  will,  that 
his  wife  would  accept  the  provisions  he  made  for  her,  and 
that  his  two  daughters  would  survive  her.  Had  he  supposed 
his  wife  would  renounce  the  provisions  of  the  will,  and  sur- 
vive his  daughters,  dying  without  issue,  he  no  doubt  would 
have  provided  for  distribution  on  the  death  of  the  latter  sur- 
viving daughter.  This  may  be  inferred  from  the  fact  that 
he  has  not  indicated  the  slightest  intention  that  the  trustees 
shall,  in  any  event,  hold  the  trust  property  for  mere  accumu- 
lation until  it  should  increase  to  a  specified  sum,  or  until  a 
particular  period. 

The  great  and  controling  object  he  had  in  executing  the 
will  was  to  place  all  of  his  property  in  the  hands  and 
under  the  control  of  trustees  during  the  lives  of  his  wife 
and  daughters,  that  from  the  income  and  profits  of  his  entire 
estate  money  might   be  produced  with  which  to  pay   to  each 
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specified  annuities  during  their  several  lives,  and  at  the  death 
of  the  longest  liver  a  final  distribution  should  be  made,  as 
therein  directed.  But  it  must  be  borne  in  mind  that  a  part 
of  this  scheme  was  to  provide  an  annuity  for  his  wife  during 
her  life.  When  that  part  of  the  plan  became  impossible  of 
execution,  by  the  renunciation,  the  general  purpose  of  the  will 
was,  to  that  extent,  frustrated,  and  by  the  death  of  the  two 
daughters,  without  issue,  the  balance  of  the  purposes  of 
raising  the  trust  were  defeated  and  came  to  an  end,  and  were 
wholly  incapable  of  being  further  executed. 

After  the  renunciation  of  the  widow  and  the  death  of  the 
daughters,  the  purposes  for  which  the  trust  was  created 
were  as  fully  completed  as  if  the  widow  had  first  died  and 
the  daughters  afterwards.  When  the  widow  renounced  the 
annuity  in-  her  favor,  it  ceased  as  effectually  as  had  she  then 
died.  After  that,  under  the  law,  the  trustees  were  as  incap- 
able of  paying  it  to  her  as  if  she  had  been  deceased.  Their 
and  her  position  to  the  trust  fund  were  precisely  the  same 
as  had  she  been  deceased.  It  had,  in  law,  become 
impossible  to  execute  the  trust  in  her  favor,  as  her 
renunciation  prevented  the  payment  of  her  annuity.  The 
death  of  the  daughters  without  issue  rendered  the  fur- 
ther execution  of  the  trust  in  their  favor  impossible.  As 
to  them  it  had  answered  fully  the  purposes  of  its  creation,  and 
was  fully  executed.  Then,  being  fully  executed  as  to  the 
daughters,  and  rendered  impossible  of  execution  in  favor  of 
the  widow,  is  not  the  purpose  for  which  the  trust  was  raised 
fully  terminated  ?  It  seems  to  me  that  all  must  concede  that 
it  is.  There  is  no  reason  appearing  in  the  will  for  its  further 
continuance. 

It  is  a  familiar  rule  that  when  all  things  required,  or 
duties  imposed,  by  a  trust  have  been  fully  performed,  and 
nothing  further  remains  to  be  done  under  the  trust,  a 
final  distribution  of  the  fund  must  be  had.  And  it  must  be 
true  that  when,  from  any  cause,  it  becomes  absolutely  impos- 
sible   to   perform    the    trust,  or   any    portion   of    it,  then    a 
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final  distribution  must  take  place.  If  any  of  the  beneficiaries 
are  living  and  entitled  to  the  benefits  of  the  trust  fund,  or 
any  of  the  purposes  of  the  trust  are  unaccomplished,  but  are 
capable  of  being  executed,  the  trust  will  be  kept  alive  for  the 
purpose.  But  when  all  the  beneficiaries  are  dead,  or  inca- 
pable of  receiving  the  benefits  of  the  trust,  it  is  entirely  use- 
less to  keep  the  trust  on  foot,  and  the  law  never  requires  the 
performance  of  an  useless  act.  It  has  become,  under  the  law, 
absolutely  impossible  to  execute  this  trust,  and  according  to 
every  principle  governing  trusts  and  trustees,  it  should  term- 
inate and  cease. 

Testator  raised  no  trust  of  any  kind  for  any  object,  or  any 
purpose,  but  for  his  widow  and  daughters.  There  can  be  no 
pretense  that  there  was  created  any  kind  of  a  trust  for  the 
benefit  of  the  distributees.  The  devises, and  bequests  were 
to  them  as  contingent  remainders.  They  do  not  take  as 
cestuis  que  trust,  but  as  distributees  in  remainder.  The  trus- 
tees, in  terms,  are  not  required  by  the  will  to  hold  the  prop- 
erty for  the  distributees,  either  for  accumulation  or  to  pay 
them  the  profits  arising  from  the  fund.  The  trust  has  ceased, 
and  the  trustees  hold  the  property  simply  for  distribution. 
No  possible  necessity  is  perceived  for  keeping  the  trust  on 
foot  for  any  purpose,  nor  do  I  see  that  any  rule  of  law,  or 
principle  of  justice,  can  be  infringed  by  an  immediate  distri- 
bution of  the  estate.  There  is  no  person  that  can  be  injured 
in  the  slightest  manner  by  it.  Nor  is  it  possible  to  see  any 
benefit  that  can  result  by  delaying  the  period  of  distribution 
until  Mrs.  Newberry's  death. 

According  to'the  purpose  and  plan  of  the  will,  I  am  unable 
to  see  the  slightest  reason  in  law  or  justice  for  awaiting  that 
event.  No  purpose  of  the  will,  whether  expressed  or 
implied,  further  than  that  event  is  simply  named  as  the 
period,  appears.  All  of  the  purposes  of  the  trust  have  been 
defeated  because  impossible  of  execution,  and  immediate  dis- 
tribution should,  in  my  judgment,  be  had. 
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Counsel  on  each  side  have  displayed  a  wonderful  amount 
of  industry,  research  and  skill  in  collecting  and  presenting 
the  abstruse,  technical  and  artificial  rules  governing  contin- 
gent remainders  and  executory  devises.  They  have  shown 
great  skill  in  taking  nice  distinctions  and  limitations  of  these 
intricate  rules,  but  without  here  going  into  their  discussion, 
I  content  myself  by  giving  in  brief  the  reasons  which  I, 
since  the  first  argument  of  the  case,  think  should  govern  its 
decision.  I  am  of  opinion  that  the  circuit  court  decided 
correctly,  and  that  its  decree  should  be  affirmed. 


Charles  Earll 


v. 
The  People  of  the  State  of  Illinois. 

Filed  at   Ottawa  May  14,  1881. 

1.  Practice — State's  attorney  making  remarks,  etc.,  to  prejudice  jury.  Where 
one  is  put  upon  trial  for  a  grave  crime  involving  his  liberty  or  life,  it 
is  highly  improper  for  the  prosecutor  to  do  or  say  anything  the  only  effect 
of  which  is  to  inflame  the  passions  or  arouse  the  prejudices  of  the  jury  against 
the  accused,  without  throwing  any  light  on  the  case. 

2.  Same — duty  of  court  to  suppress  improper  remarks.  It  is  the  duty  of  the 
court,  on  its  own  motion,  promptly  to  suppress  any  attempt  on  the  part  of 
counsel  for  the  People  to  bring  irrelevant  matters  into  a  case,  merely  for  the 
purpose  of  exciting  the  prejudices  of  a  jury. 

3.  Same — objection  should  be  made,  and  exception  taken.  On  the  trial  of  one 
for  murder  in  attempting  to  produce  a  miscarriage,  the  State's  attorney  read 
to  the  jury,  from  the  Reports,  a  similar  prosecution  against  the  accused,  and 
commented  upon  the  facts  of  that  case,  and  denounced  the  accused  as  a  "red- 
handed  abortionist,"  without  objection  on  the  part  of  the  defence:  Held,  that 
while  this  was  a  grave  breach  of  professional  duty,  and  highly  unjust  to  the 
accused,  it  could  not  avail  on  error,  for  the  reason  no  objection  was  made 
and  exception  taken  on  the  trial. 

4.  The  law  will  not  permit  counsel  to  sit  silently  by  and  witness  irregu- 
larities, without  any  effort  to  prevent  the  same  in  the  court  where  they  occur, 
and  then  take  advantage  of  them  in  a  court  of  review. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  E.  &  A.  Van  Buren,  for  the  plaintiff  in  error: 
After  an  argument  of  some  length  to  show  that  the  verdict 
was  against  the  evidence,  counsel  made  the  points  that  the 
court  erred  in  allowing  the  State's  attorney  to  read  in 
evidence  the  case  of  Earll  v.  The  Peovle,  73  111.  329,  and 
in  allowing  the  State's  attorney,  in  his  closing  address,  to 
allude  to  the  Rosette  Jackson  case,  and  to  repeatedly  denounce 
the  defendant  as  the  "red-handed  murderer"  of  Rosette  Jack- 
son. Wharton's  Crim.  Ev.  (8th  ed.)  sees.  29,  30;  Yoe  v.  The 
People,  49  111.  412;  Wilson  v.  The  People,  94  id.  299;  Fox 
v.  The  People,  95  id.  71;  Hatch  v.  State,  8  Tex.  417;  Fergu- 
son v.  State,  49  Ind.  33;  Fletcher  v.  State,  id.  124. 

Mr.  James  McCartney,  Attorney  General,  for  the  People: 
The  State's  attorney  did  not  read  the  case  of  Earll  v.  The 
People  in  evidence,  but  read  it  only  as  a  part  of  his  argument 
to  the  jury.  It  seems  to  be  an  unsettled  question  how  far  a 
court  may  go  in  restraining  a  lawyer  in  the  manner  of  his 
trial  of  a  case.  The  jury  being  judges  of  the  law,  counsel 
have  the  right  to  read  law  to  them  on  the  argument. 

Mr.  Luther  Laflin  Mills,  State's  Attorney  of  Cook 
county,  also  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  was  tried  in  the  Criminal  Court  of  Cook 
county,  at  the  November  term,  1880,  upon  an  indictment 
charging  him  with  the  murder  of  Etta  Carl,  in  attempting  to 
produce  an  abortion.  The  jury  acquitted  him  of  the  charge 
of  murder,  but  convicted  him  of  an  assault  with  intent  to 
produce  an  abortion,  and  fixed  the  time  of  his  confinement 
in  the  penitentiary  at  five  years,  and  he  was  duly  sentenced 
by  the  court,  in  pursuance  of  the  verdict.  Plaintiff  in  error 
asks  a  reversal  of  this  sentence  on  several  grounds,  but  mainly 
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because  it  is  not  supported  by  the  evidence.  There  is  but  little 
room  for  controversy  as  to  what  the  actual  facts  are  which  are 
relied  upon  to  sustain  this  conviction.  The  real  difficulty 
consists  in  determining  what  conclusions  may  safely  and 
fairly  be  drawn  from  them.  The  facts  themselves  are, 
briefly,   as  follows  : 

About  two  o'clock  of  the  morning  of  the  25th  of  August, 
1880,  the  dead  body  of  Etta  Carl  was  discovered  by  John  G. 
Davis,  a  policeman,  in  the  main  hall  on  the  second  floor  of 
the  building  known  as  the  Davy  block,  on  the  north-west 
corner  of  Green  and  Madison  streets,  Chicago,  where  it  had, 
a  short  time  before,  been  placed  by  the  accused.  The  accused 
was  a  practicing  physician,  and  occupied  room  ~No.  10,  on  the 
same  floor  of  the  building  in  which  the  deceased  was  found. 
His  room  was  divided  into  several  apartments,  in  which  he 
lodged,  and  also  received  and  treated  his  patients,  and  was 
situated  at  the  further  end  of  a  hall  running  due  north  from 
the  head  of  the  stairway,  and  crossing  the  hall  at  right 
angles,  in  which  the  deceased  was  laid,  some  thirty  feet  east 
of  where  the  body  was  discovered. 

Davis  testifies,  that  on  that  morning,  about  the  hour  just 
mentioned,  he  and  officer  Derrick,  another  policeman,  were 
standing  on  the  sidewalk  near  the  entrance  of  this  building 
and  while  there  his  attention  was  arrested  by  a  stir  on  the 
second  floor,  that  "seemed  (as  he  expresses  it)  to  be  a  sort  of 
scuffling  of  feet,"  whereupon  he  ascended  the  stairway,  and 
on  reaching  the  second  floor  discovered  the  accused  at  the 
end  of  the  hall,  in  front  of  the  door  of  his  room,  with  a  wet 
cloth  in  his  hand,  rubbing  the  floor;  that  upon  observing 
witness  the  accused  at  once  withdrew  to  his  room,  closing  the 
door  after  him;  that  on  discovering  the  body  of  the  deceased 
he  called  to  his  companion,  Derrick,  and  the  two  went  imme- 
diately to  the  room  of  the  accused,  and  knocked  a  number  of 
times  before  obtaining  any  response;  that  after  considerable 
knocking  on  the  door  and  threatening  to  break  it  in,  the 
accused  asked  witness,   from  within,  if  he  was  officer  Davis, 
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who  lived  in  the  building,  and  on  being  informed  that  he 
was,  he  replied  he  would  open  the  door  as  soon  as  he 
was  dressed.  The  door  was  soon  opened  and  the  rooms 
thoroughly  searched,  but  nothing  was  discovered  of  any  sig- 
nificance except  a  vaginal  syringe,  an  intro-uterine  syringe, 
and  a  lady's  gold  watch,  which  is  admitted  by  the  accused  to 
have  belonged  to  the  deceased.  Quite  a  variety  of  instru- 
ments were  found,  but  they  were  all  such  as  are  necessary  and. 
usually  kept  by  city  physicians  in  regular  practice.  No 
person  was  found  in  the  room  other  than  the  accused  and  his 
little  son,  Fred,  who  gave  vent  to  his  feelings  in  tears.  The 
search  of  the  room  being  concluded,  the  accused  was  taken 
by  the  witness  in  presence  of  the  corpse,  and  upon  perceiving 
it  he  ejaculated,  "  what  is  this,"  or,  "my  God,  what  is  this," 
or  something  to  that  effect,  in  answer  to  which  the  witness 
remarked,  "I  guess  you  know  what  it  is."  To  which  the 
accused  replied  that  he  had  seen  her  before. 

The  deceased,  when  discovered,  was  lying  across  the  hall, 
her  feet  pointing  north,  about  two  feet  west  of  a  gas-burner, 
a  hat  lying  near  her  head,  her  left  arm  by  her  side,  and  her 
right  hand  across  her  breast,  inside  of  which  was  a  small 
bottle  containing  chloroform. 

The  officer  also  testifies  to  a  conversation  which  he  had 
with  the  accused  on  the  following  morning,  which  is  substan- 
tially as  follows:  uAt  the  station  I  took  the  doctor  (accused) 
up  to  the  captain's  office,  and  questioned  him  in  regard  to 
this  girl,  Etta  Carl.  He  said,  some  four  or  five  weeks  pre- 
vious she  came  there  to  have  an  abortion  performed  on  her; 
said  that  he  had  used  his  finger  in  some  way;  don't  remember 
exactly,  but  he  motioned  with  his  two  fingers,  making  her  be- 
lieve that  he  was  performing  an  abortion;  I  think  that  she 
had  visited  him  four  or  five  times,  and  that  on  the  after- 
noon of  the  24th  of  August  she  called  there  about  four  o'clock, 
and  after  she  came  he  said  he  was  doing  something  with  her; 
I  think  he  said  he  was  injecting  water,  using  a  syringe. 
I   spoke   to   him   about  this  bottle  of  chloroform,  and  if  I 
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remember  right  I  think  he  said  that  he  didn't  see  it  until 
after  he  carried  her  into  the  hall.  I  asked  why  he  carried 
the  body  into  the  hall.  He  said  he  didn't  know  hardly 
what  to  do,  he  was  under  such  a  state  of  excitement.  First 
he  had  a  notion  to  notify  the  police,  then  that  he  would  carry 
the  body  into  the  hall.  He  said  he  believed  it  was  more  an 
insanity  freak  than  anything  else,  of  carrying  the  body  into 
the  hall." 

The  testimony  of  Davis,  as  to  what  occurred  at  the  office 
of  the  accused  on  the  morning  of  the  discovery  of  the  body, 
is  corroborated  by  officer  Derrick.  Outside  of  the  medical 
testimony,  which  is  based  upon  a  post  mortem  examination, 
and  the  admissions  of  the  accused,  the  foregoing  are  about  all 
the  important  facts  bearing  on  the  case. 

A  post  mortem  examination,  conducted  by  Dr.  Bluthardt, 
county  physician,  in  the  presence  of  a  number  of  physicians, 
some  of  whom  were  witnesses  for  the  accused,  was  held  on 
the  same  day,  at  the  office  of  the  accused,  over  the  body  of 
the  deceased.  Dr.  Bluthardt  testifies  that  the  deceased  was 
about  19  years  of  age,  a  little  fleshy,  and  would  weigh  about 
140  or  145  pounds ;  that  when  he  first  saw  her  she  was  lying 
on  a  table  in  Dr.  EarlPs  office,  with  a  two-ounce  bottle  in  her 
hand,  which  contained  about  four  drachms  of  chloroform, 
the  bottle  being  corked;  that  he  did  not  discover  anything 
further  than  incipient  inflammation  of  the  organs,  the  abdo- 
men,— that  is,  the  covering  of  the  bowels;  that  the  perito- 
neum was  somewhat  adhering  to  the  fundus  or  upper  part  of 
the  uterus;  *  *  *  that  he  opened  the  uterus  at  the  upper 
and  interior  surface,  from  the  mouth  to  the  fundus,  and  in- 
side he  found  a  foetus  about  five  months  old;  that  the  foetus, 
with  the  membranes  surrounding  it,  and  the  placenta 
adhering  to  the  inner  walls  of  the  uterus,  were  perfect  and 
intact;  *  *  *  that  he  found  the  neck  and  mouth  of  the 
uterus  sufficiently  dilated  to  admit  his  forefinger,  and  some- 
what inflamed  on  its  inner  surface,  and  suppurating;  that  he 
found  the  heart  natural,  only  it  was  filled  with  clotted  blood, 
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and  gives  it  as  his  opinion  that  the  deceased  died  from  injec- 
tion of  water  into  the  pregnant  uterus. 

On  cross-examination,  he  states  that  he  does  not  believe  the 
sack  which  surrounds  the  foetus  could  be  ruptured  by  the  use 
of  a  vaginal  syringe,  and  that  it  is  not  regarded  as  danger- 
ous to  inject  water  into  the  vagina  with  such  a  syringe.  He 
also  admits  that  inflammation  of  the  character  discovered 
by  him  may  be  produced  by  certain  kinds  of  work  or  exer- 
cise, such  as  the  frequent  use  of  a  sewing  machine,  and  that 
it  often  happens  without  any  direct  forcible  injury  to  the 
affected  parts,  as  in  the  case  of  inflammation  caused  by  vene- 
real disease ;  that  such  a  shock  as  he  supposes  caused  her 
death  might  have  been  produced  by  causes  other  than  that  of 
injecting  water  into  the  uterus,  such  as  sudden  fright,  exces- 
sive joy  or  grief;  that  he  did  not  know,  that  deceased  had  any 
of  the  symptoms  of  such  a  shock. 

It  further  appears,  that  this  witness  delivered  to  the  coro- 
ner's jury  a  sworn  statement,  in  which  he  gave  the  results  of 
the  post  mortem,  which  differs  materially  in  several  important 
particulars  from  his  present  testimony.  In  that  statement  he 
attributes  the  death  of  the  deceased  to  a  different  cause  from 
that  stated  in  his  present  testimony,  but  claims  that  the 
former  statement,  owing  to  the  hurry  in  which  it  was  pre- 
pared, did  not  truly  express  his  opinion  as  to  the  cause  of 
her  death. 

The  accused  also  made  a  sworn  statement  before  the  coro- 
ner's jury,  which  was  admitted  in  evidence  on  the  trial,  the 
substance  of  which  is.  as  follows:  "I  saw  the  dead  body  this 
morning  in  the  hall  of  the  building  where  I  reside,  and  I 
placed  the  body  there.  I  have  seen  the  person  alive  whose 
dead  body  was  found  there.  I  saw  the  person  four  or  five 
times  since  my  first  acquaintance,  which  began  four  or  five 
weeks  ago.  She  thought  herself  at  that  time  pregnant,  and 
I  examined  her  and  told  her  I  thought  she  was.  I  did  not 
do  anything  to  her  at  that  time,  although  she  urged  me  to 
produce  an  abortion  upon  her.     I  declined  to  do  so.     Several 
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days  after  she  came  to  me  again  and  repeated  her  request. 
I  then  made  a  demonstration,  not  using  instruments,  but 
simply  using  my  fingers,  without  interfering  with  the  womb 
any  way,  to  give  her  the  impression  that  I  had  performed  an 
operation  upon  her.  She  then  went  away,  and  several  days 
after  she  came  back  again,  and  said  no  effect  had  been  pro- 
duced from  the  operation,  and  I  repeated  the  same  demon- 
strations in  four  or  five  instances,  at  intervals  of  four,  or  five, 
or  eight,  or  ten  days.  Never,  at  any  time,  have  I  used  any 
instruments  upon  her  whatever.  My  impression  is  that  I 
did  insert  one  sponge  tent  back  of  the  neck  of  the  womb,  and 
against  the  back  part  of  the  vagina;  that  was  at  the  next  to 
the  last  visit  she  paid  me,  some  four  or  five  days  previous  to 
yesterday.  She  had  no  hemorrhage,  so  far  as  I  know.  There 
was  a  little  leucorrhoea.  I  did  not  think  she  had  any  fever. 
*  *  *  She  called  on  me  between  three  and  four  o'clock  yes- 
terday afternoon,  and  asked  me  to  inject  the  womb.  I  put  about 
four  ounces  of  water  in  the  wash-bowl,  and  with  a  No.  3 
plain  black  rubber  syringe  injected  the  water  into  the  vagina. 
She  immediately  after  complained  of  pain  in  her  heart,  and 
of  feeling  faint.  She  was  standing,  and  I  laid  her  on  the  bed 
and  administered  some  carbonate  of  ammonia  and  whisky — 
about  ten  grains  carbonate  of  ammonia.  She  swallowed  at 
first,  but  towards  the  last  it  ran  out  of  her  mouth.  Death 
followed  in  about  five  minutes  after  I  ceased  giving  her 
medicine.  I  should  judge  it  was  a  little  after  4  o'clock 
when  she  died.  It  was  about  half  an  hour  after  I  used  the 
injection  when  she  died.  She  complained  of  no  pain  in  her 
abdomen,  and  did  not  even  put  her  hand  on  her  abdomen. 
I  did  not  know  what  to  do  after  she  died.  It  threw  me  into 
a  state  of  excitement,  so  that  I  scarcely  knew  what  to  do.  I 
first  thought  to  report  the  case  to  the  station,  but  it  went  on 
until  late  at  night,  when,  under  a  high  state  of  excitement,  I 
took  the  body  up  and  carried  it  into  the  hall,  laying  it  down 
in  about  the  center  of  the  large  main  hall,  almost  directly 
under  the  gas  light.  There  was  a  draft  through  the  hall. 
9—99  III. 
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After  depositing  the  body  as  described,  I  returned  to  my 
office  and  noticed  that  the  little  lamp,  that  is  usually  turned 
down  low  of  nights,  was  blown  out.  That  lamp  is  station- 
ary, and  is  in  the  hall  outside  my  door.  I  struck  a  match 
and  lit  that  lamp,  and  then  stepped  inside  my  door,  closed 
and  locked  it,  undressed  myself  and  went  to  bed.  I  had 
been  there  but  a  short  time  when  the  police  officers  came  to 
the  door,  and  I  opened  it  as  soon  as  possible  and  came  to  the 
station  with  the  officers.  My  son  left  the  reception  room  to 
retire  to  bed  about  half-past  nine  last  night,  and  I  did  not 
see  him  after  that  till  after  the  officers  came.  He  did  not  see 
the  body  of  deceased  till  we  went  into  the  hall  with  the 
officers.  I  first  met  deceased  at  my  office.  She  came  there 
alone,  five  or  six  weeks  ago.  A  lady  called  with  her  at  one 
time  after  that.  Perhaps  she  called  twice.  *  *  *  I  did 
not  notice  any  bottle  in  the  hands  of  deceased  until  I 
deposited  the  body  in  the  hall,  when  I  saw  a  bottle  in  the 
right  hand.  I  did  not  place  the  bottle  there.  I  inserted  the 
sponge  tent,  as  I  have  described,  simply  to  gratify  the  de- 
ceased. Deceased  never  told  me  that  any  one  else  had  perr 
formed  any  operation  upon  her." 

Dr.  Hutchinson  gave  it  as  his  opinion,  based  upon  the 
facts  as  stated  by  Dr.  Bluthardt,  that  the  deceased  died  from 
a  shock  produced  by  intro-uterine  injection. 

Professor  Byford,  who  has  made  the  diseases  of  women 
and  obstetrics  a  specialty,  states  that  in  the  absence  of  an 
anatomical  alteration,  that  is  usually  found  in  cases  of  that 
kind,  he  was  unable  to  see  any  cause  of  death  other  than 
nervous  shock  or  syncope  fainting,  and  that  in  reaching  this 
conclusion  he  took  it  for  granted  that  water  had  been 
injected  into  the  uterus. 

Several  physicians,  of  evident  learning  and  skill  in  their 
profession,  were  examined  on  behalf  of  the  accused,  whose 
testimony  is  mainly  directed  against  the  hypothesis  that  the 
deceased's  death  was  caused  by  the  injection  of  water  into  the 
uterus,  by  means  of  a  No.  3  vaginal  syringe. 
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Upon  this  question  we  are  clearly  of  opinion  that  the 
decided  weight  of  testimony  is  with  the  accused. 

On  the  other  hand,  we  are  of  opinion  that  the  medical  tes- 
timony satisfactorily  establishes  the  fact  that  syncope,  fol- 
lowed by  death,  may  be  caused  by  a  sudden  shock  of  the 
nervous  system,  produced  in  various  ways,  and  among  others 
by  injecting  water  into  the  uterus,  and  in  the  absence  of  all 
evidence  tending  to  show  she  died  from  any  other  cause,  we 
think  we  are  fully  warranted  in  coming  to  the  conclusion 
that  the  deceased  must  have  come  to  her  death  from  such  a 
shock,  produced  by  the  injection  of  water  into  the  uterus.  It 
is  evident  that  the  incipient  inflammation  of  the  peritoneum, 
and  of  the  more  advanced  inflammation  of  the  inner  surface 
of  the  cervix  uteri,  could  not  have  produced  such  a  result. 
The  post  mortem  examination  developed  no  organic  derange- 
ment. All  the  vital  organs  were  in  a  normal  and  substan- 
tially healthy  condition.  The  derangement,  therefore,  which 
resulted  in  her  death,  was  functional  only,  and  the  clotted 
blood  found  in  the  heart,  taken  in  connection  with  the  account 
which  the  accused  himself  gives  of  the  affair,  conclusively 
shows  that  the  action  of  the  heart  must  have  become  para- 
lyzed by  some  sudden  and  powerful  shock  to  the  nerve  cen- 
ters, which  resulted  in  almost  immediate  death. 

And  since  the  evidence  wholly  fails  to  point  to  any  agency 
that  would  have  been  likely  to  have  produced  such  a  shock, 
other  than  the  injection  of  water  into  the  uterus  by  the 
accused,  the  vital  question,  therefore,  presented  by  the  record 
in  this  case  is,  does  the  evidence  satisfactorily  establish  this 
hypothesis?  Let  us  examine  it  for  a  moment.  It  is  admit- 
ted that  several  weeks  before  her  death  the  deceased  came  to 
the  office  of  the  accused  and  informed  him  that  she  was  preg- 
nant, and  that  she  wanted  him  to  produce  an  abortion  ;  that 
he  accepted  of  her  a  watch  on  account  of  his  retainer;  that 
he  introduced  his  hands  into  the  vagina  and  made  certain 
demonstrations;  that  this  was  repeated  from  time  to  time,  for 
several  weeks;  that  he  inserted  a   sponge   tent  between  the 
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back  of  the  vagina  and  the  neck  of  the  uterus;  and  that 
just  a  few  minutes  before  her  death  he  injected  water  into  the 
vagina.  All  this,  however,  he  claims  was  a  mere  pious  fraud, 
practiced  upou  the  deceased  for  the  purpose  of  making  her 
believe  he  was  trying  to  produce  an  abortion,  when  nothing 
of  the  kind  was  intended.  This  explanation  of  his  conduct 
is  not  satisfactory.  If,  as  he  claims,  he  had  no  purpose  of 
doing  what  he  had  led  her  to  believe  he  was  trying  to  do, 
it  was  palpable  dishonesty  in  him  to  accept  her  watch  under 
such  circumstances.  One  who  would  take  the  property  of 
another  under  such  false  pretences,  would  not  be  likely,  from 
mere  moral  or  religious  convictions,  to  hesitate  to  commit  an 
abortion,  or  to  manufacture  a  falsehood  to  cover  up  his  com- 
plicity with  it,  after  having  committed  one.  But  it  is  said, 
in  answer  to  this,  there  was  no  intention  of  keeping  the 
Avatch  ;  that  his  services  were  gratuitously  bestowed,  and  were 
intended  as  a  mere  charity  to  a  poor  and  penniless  girl.  We 
fail  to  see  any  charity  in  the  rendition  of  services  of  that 
character.  Honesty  and  duty  alike  demanded  of  him,  when 
first  approached  by  her  upon  the  subject,  to  tell  her  plainly 
that  what  she  asked  of  him  was  a  grave  crime,  involving  the 
destruction  of  an  unborn  child,  endangering  her  own  life, 
and  obnoxious  to  the  laws  of  both  God  and  man,  and  which 
he  could  not,  under  any  circumstances,  consent  to  perform. 
Instead  of  this,  as  he  admits  himself,  he  first  relieves  her  of 
her  watch,  then  commences  tampering  with  her  for  the  pur- 
pose of  deceiving  her,  as  he  claims;  keeps  it  up  for  weeks, 
when  suddenly,  while  in  the  very  act  of  being  treated,  she 
dies  on  his  hands  in  the  manner  we  have  seen.  The  reasons 
which  are  assigned  by  the  accused  for  his  conduct  are  so 
highly  improbable,  that  no  one,  unless  possessed  of  an  unusual 
amount  of  credulity,  would  be  likely  to  accept  them  as  true, 
and  we  are  not,  therefore,  surprised  that  the  jury  were  unable 
to  so  accept  them. 

Rejecting,  then,  as  unworthy  of  belief,  so  much  of  the  state- 
ment of  the  accused  as  seems  to  have  been  made  with  a  view 
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of  exculpating  himself  from  criminal  responsibility,  is  it  not 
more  reasonable  to  conclude,  in  the  light  of  all  the  admitted 
circumstances,  that  the  injection  was  given  with  the  intro- 
nterine  syringe  instead  of  the  vaginal  syringe,  and  that  the 
water,  instead  of  being  injected  into  the  vagina,  merely,  was 
injected  into  the  uterus?  Several  considerations  support  this 
view,  while  there  is  nothing  opposed  to  it  except  the  simple 
denial  of  the  accused: 

First — By  the  concurrent  testimony  of  all  the  medical 
witnesses,  water  could  not  have  been  thrown  into  the  uterus 
by  the  vaginal  syringe. 

Second — The  injection  of  water  into  the  vagina  alone 
would  not  have  produced  such  a  shock  to  the  nervous  system 
as  to  have  caused  death. 

Third — The  fact  that  the  shock  was  produced  while  in  the 
act  of  giving  the  injection,  strongly  tends  to  show,  in  the 
absence  of  all  evidence  to  the  contrary,  that  the  injection 
caused  it,  and  this  it  could  not  have  done,  as  we  have  already 
seen,  if  it  had  been  given  with  the  vaginal  syringe. 

Fourth — While  it  may  not  be  of  any  great  significance,  yet 
we  deem  it  worthy  of  note  that  when  the  search  instituted 
in  the  office  of  the  accused  was  made,  the  uterine  syringe  was 
found  lying  on  the  table  as  though  it  might  have  just  been 
used,  while  the  vaginal  syringe  was  found  put  away  in  a  cov- 
ered box.  It  is  but  reasonable  to  suppose,  in  the  excitement 
of  the  moment  the  instrument  used  was  left  on  the  table, 
where  it  was  probably  laid  at  the  time  of  using  it. 

Nor  can  we  accept  as  true  the  statement  of  the  accused  to 
the  effect  that  the  sponge  tent  used  by  him  was  simply  placed 
between  the  back  of  the  vagina  and  the  neck  of  the  uterus. 
It  appears  from  the  medical  testimony,  that  one  of  the  ordi- 
nary uses  to  which  such  an  instrument  is  applied  is  that  of 
dilating  the  mouth  of  the  uterus,  and  the  post  mortem  exami- 
nation shows  that  the  uterus,  at  the  time  of  her  death,  was 
so  dilated  as  to  easily  admit  the  forefinger  of  the  dissecting 
surgeon,  and  the  inner  surface  of  the  canal  of  the  cervix  uteri 
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was  inflamed  and  suppurating, — the  very  condition  the  use 
of  such  an  instrument  for  four  or  five  days  would  probably 
bring  about.  All  this,  taken  in  connection  with  the  admis- 
sion of  the  accused  that  he  used  the  tent  next  to  the  last 
visit  she  made  to  his  office,  some  five  or  six  days  before  her 
death,  tends  strongly  to  show  that  it  was  used  for  the  purpose 
of  dilating  the  mouth  of  the  uterus,  and  producing  the 
inflammation  which  followed,  both  of  which  were  but  parts 
of  the  systematic  assault  by  means  of  which  a  breach  was 
finally  to  be  made  in  the  amnion  wall,  and  abortion 
effected. 

Again,  we  can  not  repress  the  conviction  that  the  bottle  of 
chloroform  found  in  the  hand  of  the  deceased  was  placed 
there  by  the  accused.  Tt  is  highly  improbable  that,  dying 
from  the  cause  she  did,  it  would  have  been  left  after  death, 
clutched  in  her  hand  so  tightly  as  not  to  have  fallen  in  re- 
moving her  into  the  hall.  Nor  is  it  reasonable  to  suppose 
her  right  hand  fell  across  her  breast  in  the  position  it  was 
found,  by  mere  casualty,  and  the  same  hand  that  placed  it  in 
that  position  most  likely  placed  the  bottle  of  chloroform  in 
it.  The  fact  that  the  bottle  was  found  corked,  would  seem  to 
negative  the  idea  that  chloroform  had  any  agency  in  her 
death.  The  whole  thing  appears  like  a  mere  artifice  to  divert 
attention  from  the  real  cause  of  her  death. 

But  the  most  damaging  testimony  against  the  accused  is 
his  conduct  after  the  sad  and  fatal  affair.  The  deceased  died 
about  four  o'clock  of  the  afternoon  of  the  24th,  and  no 
alarm  or  notice  of  the  fact  was  given  by  him  to  the  public 
at  all.  The  corpse  was  kept  concealed  in  his  office  till  a  late 
hour  in  the  night,  when  all  the  inmates  of  the  house  were 
supposed  to  be  asleep,  and  then  carried  out  and  laid  in  the 
hall  in  the  manner  we  have  seen. 

When  we  take  into  consideration  the  age,  presumed  intel- 
ligence and  experience  of  the  accused,  and  the  character  of 
his  profession  and  calling,  we  are  justified  in  expecting  that 
he  would,  under  such  circumstances,  if  innocent,  display  the 
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highest  degree  of  coolness,  courage  and  prudence.  As  an 
innocent  man  we  should  have  expected  to  have  seen  him  give 
immediate  notice  of  her  death  to  the  public,  with  a  frank 
statement  of  the  circumstances  under  which  it  occurred. 
Instead  of  this,  with  the  corpse  concealed  in  his  office,  he 
withholds  all  notice  of  the  affair,  until  late  in  the  night,  when 
he  quietly  and  stealthily  removes  it  into  the  hall  of  the  build- 
ing. After  thus  disposing  of  the  body,  he,  at  two  in  the 
morning,  is  discovered  by  a  policeman  in  front  of  his  door 
with  a  wet  rag  in  his  hand,  cleaning  the  floor.  Why 
engaged  in  cleaning  the  floor  at  this  unseasonable  hour  ? 
No  explanation  is  vouchsafed  by  the  accused  for  this  re- 
markable conduct,  further  than  the  simple  statement  that 
"he  did  not  know  what  to  do  after  she  died,  he  was  so 
excited."  This  explanation  is  not  satisfactory.  Assum- 
ing the  accused  to  be  guilty,  we  can  readily  account  for 
the  excitement  of  which  he  speaks,  but  not  otherwise. 
To  the  aged  physician,  who  has  become  accustomed  to  death- 
bed scenes,  the  loss  of  a  patient  under  proper  and  legitimate 
treatment  is  not  likely  to  deprive  him  of  all  presence  of 
mind  and  sense  of  duty,  as  is  claimed  to  have  been  done  in 
this  case.  In  short,  the  conduct  of  the  accused  in  this 
matter  seems  to  us  to  be  incompatible  with  his  innocence, 
and,  upon  the  whole,  we  are  of  opinion  the  jury  were  war- 
ranted in  finding  him  guilty. 

It  is  further  objected,  that  counsel  for  the  People  improp- 
erly, and  with  a  view  of  creating  a  prejudice  against  the 
accused,  read  to  the  jury  on  the  trial  the  statement  of  the 
case  of  Earll  v.  The  People,  73  111.  329,  from  which  it 
appears  the  accused  had  been  previously  convicted  of  an 
offence  similar  to  that  for  which  he  was  then  being  tried,  and 
that  during  the  course  of  his  argument  the  counsel  commented 
on  the  facts  of  that  case,  and  characterized  the  accused  as  a 
"red-handed  abortionist,"  and  charged  him  with  the  taking 
of  the  life  of  Eosetta  Jackson,  the  victim  in  that  case.     The 
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conduct  of  the  prosecuting  attorney   was  clearly  improper 
and  indefensible. 

When  one  is  put  upon  his  trial  for  a  grave  crime,  involv- 
ing his  liberty  and  life,  as  in  this  case,  it  is  highly  improper 
for  the  prosecutor  to  do  or  say  anything  whose  only  effect 
will  be  to  inflame  the  passions  or  arouse  the  prejudices  of  the 
jury  against  the  accused,  without  throwing  any  light  upon 
the  case  in  hand.  And  this  is  particularly  so  where  ihe 
thing  thus  improperly  dragged  into  the  case  is  purely  a  col- 
lateral matter,  that  has  not  the  slightest  connection,  as  was 
the  case  here,  with  the  charge  for  which  the  accused  is  being 
tried.  And  in  this  case  it  would  clearly  have  been  the  duty 
of  the  court  to  have  stopped  counsel  in  his  remarks,  if  its 
attention  had  been  called  to  the  matter.  It  is  the  duty  of 
the  court,  on  its  own  motion,  to  promptly  suppress  any 
attempt  on  the  part  of  counsel  to  drag  irrelevant  matters 
into  a  case,  merely  for  the  purpose  of  exciting  the  prejudices 
of  thejury.  We  must  assume,  however,  in  this  case,  that  the 
conduct  of  the  People's  attorney  escaped  the  attention  of  the 
court,  and,  inasmuch  as  no  objection  seems  to  have  been  made 
by  counsel  for  the  accused,  the  irregularity  must  be  deemed 
to  have  been  waived.  The  law  will  not  permit  counsel  to 
silently  sit  by  and  witness  such  an  irregularity,  without  any 
effort  to  prevent  it  in  the  court  where  it  occurs,  and  then 
allow  him  to  take  advantage  of  it  in  a  court  of  review.  We 
do  not  regard  even  the  reading  of  the  former  case  as  fair  to 
the  accused,  although  the  right,  as  a  general  rule,  to  read 
from  the  Reports  is  conceded,  yet  the  necessary  tendency  of 
reading  the  statement  of  the  facts  and  the  conclusion  of  the 
court  in  the  former  case  was  to  place  the  accused  at  a  disad- 
vantage before  thejury.  It  would  have  been  entirely  proper 
for  counsel  to  have  read  any  proposition  of  law  laid  down  in 
that  case,  but  that  could  well  have  been  done  without  making 
any  reference  to  the  facts  or  the  names  of  the  parties;  or,  the 
principles  announced  in  it,  if  deemed  important,  might  have 
been  given  to  the  jury  in  instructions.     But  the  most  objec- 
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tionable  feature  of  counsel's  conduct  in  the  case  was  his  dis- 
cussion of  the  facts  in  the  former  case,  and  the  terms  by 
which  he  characterized  the  accused  in  connection  with  them. 
This  was  a  grave  breach  of  professional  duty,  and  highly 
unjust  to  the  accused. 

The  channels  of  justice  must  be  kept  pure,  and  every 
officer  of  the  law  whose  duty  it  is  to  assist  in  its  administra- 
tion should  aid  in  doing  so.  But,  for  the  reason  already 
stated,  the  irregularity  complained  of  can  not  be  availed  of 
here. 

Perceiving  no  substantial  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


Leonard  Falch  et  al. 

v. 

The  People  ex  rel.  Johnson,  Collector. 

Filed  at   Ottawa  May  14,  1881. 

1.  Special  assessments — as  to  the  mode  of  providing  means  to  pay  the  cost 
of  local  improvements — constitutionality  of  the  statute.  Section  9  of  art.  9  of  the 
constitution  provides:  "The  General  Assembly  may  vest  the  corporate 
authorities  of  cities,  towns  and  villages  with  power  to  make  local  improve- 
ments by  special  assessments,  or  by  special  taxation  of  contiguous  property, 
or  otherwise."  Section  1  of  art.  9  of  the  act  relating  to  "  Cities  and  Villages  " 
declares  that  by  that  act  cities  and  villages  are  "vested  with  power  to  make 
local  improvements  by  special  assessments,  or  by  special  taxation,  or  both,  of 
contiguous  property,  or  general  taxation,  or  otherwise,  as  they  shall  by  ordi- 
nance prescribe."  The  language  of  the  statute  is  substantially  that  of  the 
constitution,  and  is  not  regarded  as  any  broader  in  its  effect  and  meaning. 

2.  Under  the  constitutional  provision  the  legis>ature,  in  conferring  power 
upon  municipal  corporations  to  make  local  improvements,  is  not  restricted  to 
any  one  of  the  modes  prescribed  in  the  constitution.  It  may  direct  that  the 
cost  of  such  improvements  be  paid  in  either  mode  specified  in  sec.  9,  art.  9, 
of  the  constitution,  and  may  by  general  law  invest  such  corporations  with  all 
the  power  it  possesses  in  that  regard,  to  be  exercised  by  ordinance,  as  shall 
be  deemed  best  for  the  public  interests  involved. 
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3.  Either  method  adopted  for  paying  the  cost  of  local  improvements,  by 
special  assessments,  by  special  taxation  of  contiguous  property,  or  otherwise, 
will  be  lawful,  if  the  ordinance  providing  for  the  same  is  not  in  conflict  with 
the  constitution  or  statute. 

4.  Jurisdiction — as  shown  by  finding  of  facts.  The  finding  of  the  court,  in 
its  order  confirming  a  special  assessment,  that  due  notice,  as  required  by  law, 
was  given,  of  the  application,  and  of  the  making  of  the  return  of  the  assess- 
ment, and  of  the  time  for  final  hearing  thereon,  will  be  sufficient  to  show 
jurisdiction,  where  there  is  nothing  in  the  record  tending  to  show  these  juris- 
dictional facts  were  not  correctly  found. 

Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Edward  Koby,  for  the  plaintiffs  in  error: 

The  terms  of  sec.  9,  art.  9,  of  the  constitution,  form  a 
rigid  limitation  of  the  powers  of  the  General  Assembly. 
Citing  Nance  v.  Howard,  Bre.  244;  Updike  v.  Wright,  81 
111.  53;  Board  of  Directors  v.  Houston,  71  id.  320;  Hinze  v. 
The  People,  92  id.  419;  Sleight  v.  The  People,  74  id.  49  ;  Gage 
v.  Graham,  57  id.  146  ;  Harward  v.  St.  Clair  Drain.  Co.  51  id. 
133  ;  Hessler  v.  Drainage  Commissioners,  53  id.  105. 

When,  in  1870,  the  people  adopted  the  words  "special 
assessment"  to  express  an  idea  and  method,  it  was  well  known 
what  idea  had  been  inculcated  through  a  long  line  of  deci- 
sions. Adsit  v.  Lieb,  76  111.  200;  Hill  v.  Higden,  5  Ohio  St. 
247  ;  Weeks  v.  Milwaukee,  .10  Wis.  259  ;  The  People  v.  Mayor 
of  Brooklyn,  4  N.  Y.  440;  Taylor  v.  Palmer,  31  Cal.  250; 
Emery  v.  San  Francisco,  28  id.  345. 

Special  taxation  of  contiguous  property  for  local  improve- 
ments was  as  distinctly  affirmed  as  a  general  power  vesting 
in  the  legislative  and  executive  departments.  Shaw  v.  Dennis, 
5  Gilm.  405;  Dennis  v.  Maynard,  15  111.  477. 

The  word  "  otherwise,"  means  by  general  taxation,  or  the 
exercise  of  the  police  power.  Under  the  police  power  the 
roads  and  bridges  have  been  built,  and  under  it  the  militia 
and  jurymen  are  called  out.  1  Blacks.  Com.  263,357;  2  id. 
357  ;  Trustees  of  Paris  v.  Berry,  2  J.  J.  Marsh.  483;  Charter  of 
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Lyons,  etc.  v.  JHenly,  31  la.  31 ;  Mayor  v.  Mayberry,  6  Humph. 
368;  Washington  v.  Mayor,  1  Swan,  177;  Whyte  v.  Mayor,  2 
id.  364;  Lowell  v.  Hadley,  8  Mete.  180;  Goddard,  'petitioner, 
16  Pick.  508  ;  Howe  v.  Cambridge,  114  Mass.  390 ;  Palmyra  v. 
Morton,  25  Mo.  596;  Jolinson's  Appeal,  75  Pa.  96;  Xea  v. 
Philadelphia,  80  .id.  315;  Carter  v.  Tide  Water  Co.  3  C.  E. 
Green,  68. 

The  constitutional  provision  requires  the  legislature  to 
determine  how  each  kind  of  local  improvement  shall  be  made, 
and  to  vest  the  municipal  authorities  of  all  the  cities  with 
power  to  make  it  in  the  way  selected,  whether  it  be  by  special 
assessment,  or  by  special  taxation,  or  otherwise.  This  will 
insure  uniformity  throughout  the  State.  If  it  is  a  subject 
which  could  be  considered  by  the  legislature  as  to  each  city 
and  town,  special  charters  could  be  enacted;  but  the  consti- 
tution of  1870  took  away  the  power  of  the  legislature  to  so 
discriminate.  Art.  3,  sec.  22,  and  art.  11,  Const.  1870;  The 
People  v.  Cooper,  83  111.  585. 

The  statute  attempts  to  delegate  to  the  corporate  authori- 
ties of  cities  and  villages  that  power  which  the  General 
Assembly  was  commanded  itself  to  exercise,  and  it  goes 
further  and  allows  these  bodies  to  combine  the  methods  in 
ways  wholly  unknown  at  the  date  of  the  constitution,  or 
since.  In  this  it  violates  both  the  letter  and  the  spirit  of  the 
constitution. 

If  the  statute  is  valid,  the  court  failed  to  acquire  jurisdic- 
tion to  confirm  the  assessments,  etc. 

Mi*.  Fkancis  Adams,  for  the  defendant  in  error : 
The  act  of  April  10,  1872,  relating  to  cities  and  villages, 
is  constitutional.  It  has  been  so  held  in  the  following  cases: 
The  People  v.  Cooper,  83  111.  551;  Lake  v.  City  of  Decatur, 
91  id.  596;  City  of  Bloomington  v.  Miller,  84  id.  621;  White 
v.  The  People,  94  id.  617. 

Courts  will  not  declare  a  statute  void  for  unconstitution- 
ality,  unless  its   unconstitutionality   is,  in    their  judgment, 
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beyond  reasonable  doubt.  A  reasonable  doubt  must  be  solved 
in  favor  of  the  legislative  action,  and  the  act  sustained. 
Cooley  on  Const.  Lim.  182;  Lane  v.  Dorman  et  ux.  3  Scam. 
238;  The  People  v.  Marshall,  1  Gilm.  221 ;  People  v.  Auditor, 
30  111.  438;  The  People  v.  Salomon,  51  id,  49. 

Mr.  Justice  Scott  delivered  the  opinion  of  the    Court: 

This  was  an  application  by  the  county  collector  of  Cook 
county,  to  the  county  court,  for  judgment  against  lands  or  lots 
owned  by  objectors,  for  the  amount  of  special  assessments 
against  such  lots  for  curbing,  paving  and  grading  Lincoln 
avenue,  in  the  city  of  Chicago,  from  Centre  street  to  Fuller- 
ton  avenue,  and  for  the  usual  order  of  sale.  The  assessment 
appears  to  have  been  made  by  the  city  under  an  ordinance 
passed  in  pursuance  of  the  general  authority  conferred  on  all 
cities  and  villages  by  section  1,  art.  9,  of  the  act  of  the  Gen- 
eral Assembly,  entitled  "  Cities  and  Villages,"  in  force  July 
1,  1872.  By  the  provisions  of  the  ordinance  the  cost  of  the 
improvement  was  to  be  paid  for  by  a  special  assessment  to  be 
levied  upon  the  property  benefited  to  the  amount  the  same 
may  be  legally  assessed,  and  the  remainder  of  the  cost  to  be 
paid  by  general  taxation,  in  accordance  with  the  general  law 
in  relation  to  the  incorporation  of  "  Cities  and  Villages." 
The  assessment  shows  the  lots  in  question  were  assessed  to 
objectors  as  owners,  and  it  appears  such  assessments  were 
confirmed  by  the  county  court,  which  has  jurisdiction  for  that 
purpose,  the  court  reciting  in  its  judgment:  "It  appearing  to 
the  court  that  the  commissioners  heretofore  appointed  to  make 
said  assessment  have  complied  with  all  the  requirements  of 
the  law  as  to  posting  and  sending  notices  to  the  owners  of 
the  property  assessed,  and  that  due  notice,  as  required  by  law, 
has  been  given  of  this  application,  and  of  the  making  and 
return,  of  the  said  assessment,  and  of  the  time  for  the  final 
hearing  thereon,  and  no  objection  to  said  assessment  having 
been  filed,  and  no  defence  thereto  made,  it  is  ordered  and 
adjudged  by  the  court  that  a  default  be  and,  is  hereby  entered 
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against  each  and  all  the  lots,  blocks,  tracts  and  parcels  of 
land  assessed  and  described  in  the  said  assessment  returned 
and  filed  in  this  court,  and  that  said  assessment  and  all  pro- 
ceedings therein  be  and  the  same  are  hereby  confirmed. " 
The  objectors  having  failed  to  pay  the  assessments  made 
against  the  lots  owned  by  them,  on  account  of  the  local  im- 
provements required  by  the  ordinance  to  be  made,  the  county 
collector  returned  the  same  delinquent,  that  he  might  obtain 
judgment  against  them,  and  an  order  of  sale,  as  against  other 
delinquent  lands  and  lots. 

Only  two  objections  were  insisted  upon  in  the  court  below, 
and  none  others  are  urged  in  this  court: 

First — That  the  statute  under  which  the  assessment  was 
made  (art.  9,  chap.  24,  Rev.  Stat.)  is  unconstitutional  and 
void. 

Second — That  if  this  statute  is  valid,  the  county  court  failed 
to  acquire  jurisdiction  to  enter  the  default  against  objectors, 
or  either  of  them,  or  to  enter  judgment  confirming  the  assess- 
ments against  these  lands  by  proof  of  notice  and  publication, 
as  required  by  sections  27  and  28  of  the  same  art.  9  of  the 
act  in  relation  to  "  Cities  and  Villages. " 

It  is  conceded,  section  9,  art.  9,  of  the  constitution  is  a 
limitation  on  the  powers  of  the  General  Assembly  as  'to  the 
taxing  powers  that  may  be  conferred  on  municipal  corpora- 
tions. That  section  declares:  "The  General  Assembly  may 
vest  the  corporate  authorities  of  cities,  towns  and  villages 
with  power  to  make  local  improvements  by  special  assess- 
ments, or  by  special  taxation  of  contiguous  property,  or  other- 
wise." In  what  respect  section  1,  art.  9,  of  the  act  in  rela- 
tion to  "  Cities  and  Villages"  is  in  conflict  with  this  provision 
of  the  constitution,  is  not  perceived.  It  follows,  substantially, 
the  language  of  the  constitution,  and  declares  that  by  this  act 
cities  and  villages  are  "  vested  with  power  to  make  local 
improvements  by  special  assessments,  or  by  special  taxation, 
or  both,  of  contiguous  property,  or  general  taxation,  or  other- 
wise, as  they  shall  by  ordinance  prescribe."     The  statute  is 
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no  broader  than  the  constitution,  and  no  reason  is  perceived 
why  it  is  not  warranted  by  the  provisions  of  that  instrument. 
The  argument  made  against  the  constitutionality  of  this 
statute  is  extremely  subtle,  and  has  been  elaborated  at  great 
length.  Counsel  states,  in  the  language  of  the  constitution, 
the  several  methods  in  which  power  may  be  vested  in  cities 
and  villages  to  make  local  improvements:  first,  by  special 
assessments;  second,  or  by  special  taxation  of  contiguous 
property;  and,  third,  or  otherwise;  and  upon  which  he  bases 
his  argument, — so  much  of  which  will  be  given  in  his  own 
language  as  will  make  his  position  understood:  "Between 
the  first  and  second  methods  the  people  made  a  marked 
distinction  by  inserting  the  words  'or  by.'  Abstractly  the 
words  c special  assessment'  mean  any  species  of  computation 
applied  to  a  particular  end,  and  they  might  be  used  as 
synonymous  with  special  taxation,  but  the  words  selected 
indicate  that  the  terms  are  distinct  and  convertible.  The 
third  division  is  otherwise  than  by  special  assessment,  or  by 
special  taxation  of  contiguous  property.  Those  two  distinct 
methods  are  excluded  if  resort  is  had  to  the  third.  Methods 
sanctioned  as  due  process  of  law,  not  forbidden  by  the  prin- 
ciples scheduled  in  the  constitution,  and  not  traceable  either 
to  the  power  of  special  assessment  or  of  special  taxation,  are 
comprised  in  the  third  division  of  delegated  power.  The 
copulatives  e  or  by/  and  'or/  point  to  distinctions  between 
the  three,  as  to  the  origin  or  nature  of  the  powers  to  be 
exerted,  and  the  word  otherwise  is  an  exclusive  word."  The 
error  in  the  line  of  argument  presented  lies  in  the  assumption 
the  section  of  the  constitution  cited  is  a  limitation  upon  the 
power  of  the  General  Assembly  to  vest  municipal  corporations 
with  authority,  by  ordinance,  to  make  local  improvements  by 
more  than  one  of  the  methods  designated  in  that  section. 
This  is  not  a  correct  construction  of  the  constitution  in  this 
respect.  The  General  Assembly  may  direct  that  the  costs  of 
local  improvements  be  paid  in  either  mode  specified  in  the 
constitution,  and  may,  by  general  law,  vest  municipal  corpo- 
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rations  with  all  power  it  possesses  in  that  regard,  to  be  exer- 
cised by  ordinance,  as  shall  be  deemed  best  for  the  public 
interests  involved.  The  precise  question  argued  was  raised 
and  discussed  in  White  v.  The  People,  94  111.  604.  It  was 
there  said,  the  framers  of  the  constitution  had  omitted  the 
former  restrictive  provision  of  uniformity  in  all  municipal 
taxation,  and  had  adopted  the  broad  provision  the  General 
Assembly  might  vest  the  corporate  authorities  of  cities,  towns 
and  villages  with  power  to  make  local  improvements  by 
special  assessments,  or  by  special  taxation  of  contiguous  prop- 
erty, or  otherwise,  without  prescribing  any  rule  on  the  sub- 
ject, but  leaving  the  General  Assembly  free  to  enact,  from  time 
to  time,  such  laws  on  the  subject  as  the  interests  of  cities  and 
villages  throughout  the  State  might  require,  On  turning  to 
the  statute  it  will  be  seen  the  legislature,  by  general  law,  has 
vested  cities  and  villages  with  power  to  provide  for  the  expense 
of  constructing  local  improvements  by  special  assessments,  or 
by  special  taxation  of  contiguous  property,  or  otherwise,  and 
has  left  it  with  them  to  determine  which  mode  shall  be  adopted, 
as  they  shall  think  just  and  equitable,  under  the  circumstances. 
It  follows,  therefore,  that  either  method  adopted  for  paying  the 
costs  of  local  improvements,  so  that  the  ordinance  that  pro- 
vides for  the  same  is  not  in  conflict  with  the  constitution  or 
statute,  is  lawful.  Conforming  to  this  view  of  the  law  are 
other  cases  in  this  court:  Lake  v.  City  of  Decatur,  91  111. 
596;   The  People  v.  Cooper,  83  id.  585. 

As  respects  the  question  made,  as  to  want  of  notice  to  the 
owners  of  lots  assessed  for  the  proposed  improvement  to  war- 
rant the  entering  of  a  default  against  them  and  judgment  of 
confirmation,  it  is  apparent  the  record  discloses  enough  to 
sustain  the  jurisdiction  of  the  court.  Sections  27  and  28,  of 
art.  9,  prescribe  what  notice  shall  be  given  in  cases  of  special 
assessments  to  parties  concerned,  and  provides  how  the  same 
shall  be  served.  The  order  of  confirmation  made  by  the 
county  court  finds  that  due  notice,  as  required  by  law,  was 
given,  of  the  application,  and  of  the  making  and  the  return  of 
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the  assessment,  and  of  the  time  for  final  hearing  thereon, 
and  there  is  nothing  in  this  record  to  show,  or  that  tends  to 
show,  these  jurisdictional  facts  were  not  correctly  found  by 
the  court. 

It  is  said,  it  appears  the  notice  was  published  on  Sunday, 
November  2,  1879,  and  as  that  day  is  dies  non  juridicus,  it  is 
void,  and  if  that  day  be  omitted,  the  notice  was  not  published 
for  the  requisite  length  of  time.  There  is  nothing  in  this 
record  that  shows  affirmatively  the  publication  was  in  fact 
made  on  Sunday.  The  certificate  of  the  publisher  is,  it  was 
published  five  times, — the  date  of  the  first  paper  in  which 
the  notice  was  published  was  October  30,  1879,  and  the  date 
of  the  last  paper  containing  the  same  was  November  4,  1879. 
Excluding  Sunday,  the  notice  was  published  five  days,  and 
that  is  all  the  law  seems  to  have  required. 

The  affidavit  of  notice  to  the  owners  of  lots  or  lands 
assessed,  conforms  to  the  statutory  requirements,  and  is 
wanting  in  no  essential  particular  that  is  perceived.  It  could 
not  have  been  made  fuller  or  more  definite  without  useless 
prolixity.1 

Perceiving  no  material  error  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


William  Gilman 

v. 
Eobert  B.  Bell. 

Filed  at  Ottawa  May  14,  18S1. 

1.  Will — whether  passes  life  estate,  or  mere  power  of  appointment.  A  devise 
of  real  estate  to  a  woman,  to  have  and  to  hold  the  same  in  trust  for  and  dur- 
ing the  natural  life  of  her  husband,  and  upon  his  decease  directing  her  or  her 
successor  in  trust  to  convey  the  same  to  the  heirs  at  law  of  the  husband,  with 
a  proviso  that  if  the  husband,  during  his  lifetime,  should  request  her  or  her 
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legal  successor  in  trust  to  convey  the  same  to  himself,  or  to  any  other  person, 
she  or  her  successor  should  promptly  comply  with  such  request,  and  that  the 
title  should  pass  to  the  grantee,  does  not  invest  the  husband  with  a  life  estate 
in  the  property.  He  will  take  no  estate  of  any  kind,  but  merely  a  naked 
power  of  appointment. 

2.  Same — who  are  cestuis  que  trust  in  a  devise  for  life.  Where  a  testator 
devised  certain  real  estate  in  fee  to  A,  subject  to  the  payment  of  two  legacies 
to  the  sons  of  B,  and  after  the  marriage  of  A  and  B,  by  his  codicil,  in  lieu  of 
such  bequest,  devised  the  same  to  A,  to  have  and  to  hold  the  same  in  trust 
for  and  during  the  natural  life  of  her  husband,  B,  and  directed  that  upon  his 
decease  the  trustee  should  convey  and  deliver  the  same  to  the  heirs  at  law  o^p 
B,  provided,  however,  that  in  case  the  said  B  should,  during  his  life,  so  request, 
the  said  trustee  should  convey  and  transfer  the  same  to  him  or  to  any  other 
person  or  persons:  Held,  that  A,  the  trustee,  took  a  life  estate  and  held  the 
fee  in  trust  for  the  heirs  of  B,  her  husband,  subject  to  the  power  in  B  to  defeat 
both  estates  by  appointing  a  conveyance  to  himself  or  to  another. 

3.  Power — exercise  of,  not  enforced  for  benefit  of  creditors.  Courts  of  equity 
will  not  aid  creditors  of  a  donee  of  a  power,  where  there  is  a  non-execution 
of  the  power,  by  compelling  him  to  execute  the  same  in  his  own  favor.  But 
where  there  has  been  a  defective  execution,  the  court  will  supply  the  defective 
execution  in  favor  of  a  purchaser,  creditor,  wife  or  child. 

4.  No  title  or  interest  in  the  thing  vests  in  the  donee  of  a  power  until  he 
exercises  the  power.  It  is  virtually  an  offer  to  him  of  the  estate  or  fund, 
that  he  may  receive  or  reject  at  will,  and  like  any  other  offer  to  donate  prop- 
erty to  a  person,  no  title  can  vest  until  he  accepts  the  offer,  nor  can  a  court 
of  equity  compel  him  to  accept  the  property  offered,  against  his  wish,  even 
for  the  benefit  of  creditors. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  H.  Barnum,  Judge,  presiding. 

Messrs.  Peckham  &  Brown,  for  the  appellant: 

The  language  of  the  codicil,  read  in  the  natural  and  reason- 
able way,  expressly  and  explicitly  makes  Ellen  L.  Bell  the 
trustee  for  her  husband,  Robert  B.  Bell,  during  his  natural 
life,  and  after  his  death  directs  her  to  convey  to  his  heirs  at 
law. 

The  legal  as  well  as  the  equitable  estate  is  in  Robert  B. 

Bell,  through  the  operation  of  the  statute  of  uses.     Ellen  L. 

Bell  is  a  trustee,  under  the  terms  of  the  codicil,  with  absolutely 

no  duties,  except  to  stand  seized  to  the  use  of  Robert  B.  Bell, 

10—99  III, 
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and    to   convey  during  his  life  to  his  grantees,    and  on  his 

death  to  his  heirs.     2  Jarman  on  Wills,  269;  Equity  Cases 

Abridged,  382;    Witham  v.  Brooner,   63  111.  344;  Turney  v. 

Wilton  et  al  36  id.  385. 

A  general  power  makes  the  donee  equitable  owner  of  the 

estate,  and  gives  him  such  a  dominion   over  it  as  subjects  it 

to  his  debts.     Brainton  v.  Ward,  2  Atkins,  172;    Bump  Fr. 

Convey.  (2d  ed.)  241;  Eev.  Stat.  ch.  77,  sec.  3. 

| 

Mr.  Calvin  DeWolf,  and  Mr.  Wallace  L.  DeWolf, 

for  the  appellee: 

There  is  nothing  granted  directly  to  Robert  B.  Bell  by  the 
will  or  codicil,  except  an  appointing  power.  The  will  gives 
everything  to  Ellen  L.  DeWolf,  absolutely,  subject  to  two 
legacies  of  $500  each. 

The  codicil  devises  all  the  property,  "real,  personal  and 
mixed,"  to  the  same  person  (now  Ellen  L.  Bell)  in  trust,  to 
convey  to  Robert  B.  Bell's  heirs  at  law,  or  to  a  successor  in 
trust,  in  certain  contingencies. 

The  unexecuted  power  of  appointment  expressed  in  the  will 
confers  no  interest  on  Robert  B.  Bell,  and  can  not  be  available 
to  his  creditors.     Riggs  v.  Nancy,  2  Johns.  Ch.  R.  576. 

The  power  of  appointment  granted  to  Robert  B.  Bell  can 
not  be  available  to  the  complainant,  as  a  creditor.  A  court 
of  equity  will  not  compel  him  to  execute  it.  1  Story's  Eq. 
Jur.  p.  166,  sec.  170,  172,  n  4;  Harrington  v.  Ilarte,  1  Cox, 
131 ;  Townsend  v.  Windham,  2  Ves.  Sr.  1 ;  Lasselsv.  Cornwall-is, 
2  "Vera.  465:  Holloway  v.  Millard,  1  Madd.  414;  Sanders  v. 
Franks,  1  id.  418;  Mitchell  v.  Benson,  29  Ala.  327. 

Robert  B.  Bell  could  not  have  an  interest  in  this  property 
under  the  statute  of  uses.     Kirldand  v.  Cox  et  al.  94  111.  400. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  purchased  a  judgment  against  appellee,  which 
was  rendered  in  the  Superior  Court  of  Cook  county,  in  favor 
of  Francis  Abel,  for  $1000,    upon   which   an  execution   had 
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been  issued,  and  returned  no  property  found.  An  alias 
execution  was  issued  and  levied  on  certain  real  estate  in  which 
it  is  alleged  appellee  holds  an  interest.  Appellant  filed 
a  bill  to  subject  the  lands  to  the  payment  of  his  judgment. 
Appellee  filed  a  demurrer  to  the  bill,  which  was  sustained 
by  the  court  below,  and  the  bill  was  dismissed. 

The  question  presented  by  the  record  arises  on  a  provision 
in  the  will  of  Solomon  Bell,  the  father  of  appellee.  So  much 
of  the  will  as  it  is  necessary  to  consider  provides: 

"  I  give  and  devise  to  Ellen  L.  DeWolf,  of  the  city  of 
Chicago,  in  said  State,  a  parcel  of  land  in  said  town  of  Hyde 
Park,  seventy  feet  front  on  Cottage  Grove  avenue,  by  one 
hundred  and  thirty-five  (135)  feet  in  depth,  being  (hereto- 
fore) numbered  830,  830J,  832,  and  834,  and  being  the  only 
property  on  said  Cottage  Grove  avenue  owned  by  me.     *  *  * 

"The  property  herein  devised  and  bequeathed  to  said  Ellen 
DeWolf  is,  however,  devised  and  bequeathed  to  her  subject 
to  two  legacies,  viz:  A  legacy  of  five  hundred  dollars, 
which  I  give  and  bequeath  to  Edward  Bell,  to  be  paid  by 
her  to  him  out  of  the  estate  herein  given  to  her,  when  he 
shall  arrive  at  the  age  of  twenty-one  years;  and  a  legacy  of 
five  hundred  dollars,  which  I  give  and  bequeath  to  Frederick 
Bell,  to  be  paid  by  her  to  him  out  of  the  estate  herein  given 
to  her,  when  he  shall  arrive  at  the  age  of  twenty-one  years, — 
the  said  Edward  and  Frederick  being  the  sons  of  Robert  B.' 
Bell,  who  is  my  son." 

He  subsequently  made  this  codicil : 

"  In  and  by  said  will  I  devised  and  bequeathed  to  Ellen 
L.  DeWolf,  (who  is  now  Ellen  L.  Bell,  the  wife  of  my  son, 
Robert  B.  Bell,)  certain  real  and  personal  estate  absolutely, 
subject,  however,  to  the  payment  of  two  legacies  out  of  the 
estate  so  devised  and  bequeathed  to  her,  viz:  one  of  five 
hundred  dollars  to  Edward  Bell,  and  of  five  hundred  dollars 
to  Frederick  Bell,  (the  said  Edward  and  Frederick  being 
sons  of  said  Robert  B.  Bell). 
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"Now,  iii  lieu  of  said  devise  and  bequest  to  said  Ellen,  and 
in  lieu  of  said  devises  and  bequests  to  said  Edward  and  Fred- 
erick, it  is  my  will,  and  I  hereby  devise  and  bequeath,  all 
the  property,  real,  personal  and  mixed,  which  in  and  by  said 
will  was  devised  and  bequeathed  to  Ellen  L.  De  Wolf,  to 
said  Ellen  L.  Bell,  to  have  and  to  hold  the  same  in  -trust, 
however,  for  and  during  the  natural  life  of  her  said  husband; 
and  upon  his  decease,  it  is  my  will,  and  I  hereby  direct,  that 
she  or  her  legal  successor  in  this  trust  convey,  transfer  and 
deliver  the  same  to  the  heirs  at  law  of  said  Robert  B.  Bell: 
provided,  however,  that  in  case  said  Robert  B.  Bell  shall, 
during  his  lifetime,  request  her  or  her  legal  successors  in 
this  trust  to  convey,  transfer  and  deliver  the  same  tohimself, 
or  to  any  other  person  or  persons,  she  or  her  said  successor 
is  hereby  enjoined  to  promptly  comply  with  such  request, 
and  the  title  shall  pass  to  the  grantee  or  grantees  by  such 
conveyance  and  transfer. " 

The  controversy  grows  out  of  the  last  clause  of  this  codi- 
cil. Appellant  contends  that  appellee  took  under  it  a  life 
estate,  or  if  not,  such  an  equitable  estate  as  should  be  sub- 
jected to  the  payment  of  his  judgment.  On  the  other  hand, 
it  is  insisted  that  he  took  no  estate  of  any  kind,  but  merely 
a  naked  power  of  appointment. 

It  is  urged  that  the  words,  "to  have  and  to  hold  in  trust 
for  and  during  the  natural  life  of  her  said  husband,"  should 
be  interpreted  as  being  the  same  as  to  have  and  hold  for  the 
use  of  her  husband,  during  his  natural  life.  We  are  unable 
to  see  that  such  is  the  meaning  of  the  language.  The  will  does 
not  so  declare,  and  we  have  no  power  to  interpolate  such  lan- 
guage. The  trust  is  not  declared  in  terms,  and  we  may  infer 
who  was  intended  as  the  cestui  que  trust,  from  the  fact  that 
he  had  devised  this  property  to  Ellen  Bell  in  fee,  subject  to 
two  bequests.  In  the  codicil  he,  however,  changed  it,  so  as 
to  give  the  fee  to  the  heirs  of  her  husband,  and  failing  to 
name  a  cestui  que  trust,  it  would  seem  to  have  been  testator's 
purpose  to  modify  the  estate   from  a  fee  simple  to  Mrs.  Bell, 
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to  a  life  estate,  and  for  her  to  hold  the  fee  in  trust  for  the 
heirs  of  her  husband.  From  the  entire  Avill,  we  are  of 
opinion  we  are  fully  warranted  in  drawing  the  conclusion 
that  such  was  the  testator's  intention  in  executing  the  codi- 
cil. Not  only  so,  but  the  language  does  not  import  a  life 
estate  to  Bell.  It  is  true  that  Bell  had  the  power  to  defeat 
not  only  the  life  estate  to  his  wife,  but  the  devise  of  the 
remainder  to  his  sons,  by  appointing  a  conveyance  to  him- 
self or  to  another, — but  he  has  not  exercised  the  power. 

It  may  be  asked,  why  defer  the  final  execution  of  the 
trust  until  that  period?  It  may  be  answered,  that  a  testator 
is  not  required  to  assign  reasons  for  the  disposition  of  his 
property.  But  it  may  be,  that  as  he  intended  that  all  of 
appellee's  heirs  at  law  should  take  in  equal  parts,  and  it 
should  be  held  in  trust  until  that  time,  they  might  be 
then  known, — that  between  testator's  death  and  that  of 
appellee,  by  deaths  and  births,  many  changes  might  occur. 
But  if  the  trust  was  not  created  for  the  benefit  of  appellee, 
it  is  not  material  in  this  case  to  determine  who  are  the  ben- 
eficiaries. If  not  for  his  benefit,  he,  by  the  will,  took  no 
interest,  either  legal  or  equitable,  in  the  property  by  the  will, 
and  if  so,  he  was  only  the  donee  of  a  naked  power  to 
appoint  in  favor  of  himself  or  others.  And  we  are  of 
opinion  that  such  was  the  intention,  and  he  took  no  interest 
in  the  property,  but  a  mere  power  to  acquire  an  interest,  which 
he  has  never  exercised. 

But  it  is  insisted,  that,  conceding  it  to  be  a  mere  naked 
power  of  appointment  in  favor  of  himself,  in  favor  of  cred- 
itors he  should  be  compelled  by  a  court  of  equity  to  so 
appoint,  or  be  treated  as  the  owner,  and  the  property  subjected 
to  the  payment  of- his  debts.  The  doctrine  has  been  long 
established  in  the  English  courts,  that  the  courts  of  equity 
will  not  aid  creditors  in  case  there  is  a  non-execution  of  the 
power.  But  where  there  has  been  a  defective  execution,  the 
court  will  supply  the  defective  execution  of  the  power  in 
favor  of  a  purchaser,   creditor,   wife   or  child.     Sugden  on 
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Powers,  392;  4  Kent,  339;  1  Story's  Eq.  sec.  169; 
Holmes  v.  Cog  hill,  12  Ves.  306.  And  it  has  been  held  that 
where  the  power  has  been  executed  in  favor  of  a  volunteer, 
the  court  will  seize  the  fund  and  apply  it  to  the  satisfaction 
of  the  debts  of  the  donee  of  the  power.  Bainton  v.  Ward, 
2  Atkins,  172,  and  numerous  other  cases.  The  doctrine 
that  a  court  of  equity  will  not  aid  in  case  of  the  non-exe- 
cution of  the  power,  was  so  firmly  established  in  England 
that  it  could  only  be  changed  by  act  of  1  and  2  Vict.  ch. 
Ill,  sec.  113.  And  our  statute,  chap.  22,  sec.  1,  in  confer- 
ring chancery  jurisdiction  on  the  courts,  provides  that  they 
shall  proceed  as  therein  prescribed;  and  where  no  provision 
is  made  by  that  chapter,  then  according  to  the  general  usage 
and  practice  of  courts  of  equity.  Hence  the  courts  have 
regarded  English  precedents  as  authority.  We  therefore  feel 
constrained  to  conform  to  the  unbroken  chain  of  English 
decisions. 

It  is  urged  that  the  case  of  Bainton  v.  Ward,  supra,  an- 
nounces a  different  rule.  This  is  a  misapprehension.  In 
that  case  the  donee  of  the  power  executed  it  in  favor  of 
volunteers,  and  the  court  decreed  its  payment  to  satisfy  the 
creditors  of  the  donee. 

And  in  Holmes  v.  Cogliill,  7  Yes.  499,  Sir  William 
Grant,  Master  of  the  Rolls,  says,  Lord  Hardwicke,  in 
Townshend  v.  Wi7idham,  2  Ves.  Sr.  1,  lays  it  down  expressly, 
that  without  an  appointment  no  person  could  be  entitled  to 
the  money,  and  he  says  that  anything  said  to  the  contrary  in 
Bainton  v.  Ward,  supra,  was  not  necessary  to  the  decision 
of  the  case.  It  is  therefore  probable  that  Bainton  v.  Ward, 
supra,  was  inaccurately  reported.  At  any  rate,  what  was 
said  in  that  case  seems  to  be  isolated,  and  was  not  followed 
even  by  Lord  Hardwicke. 

Nor  are  the  distinctions  entirely  without  reason.  No 
title  or  interest  in  the  thing  vests  in  the  donee  of  the  power 
until  he  exercises  the  power.  It  is  virtually  an  offer  to  him 
of  the  estate  or  fund,  that  he   may  receive  or   reject  at  will, 
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and  like  any  other  offer  to  donate  property  to  a  person,  no 
title  can  vest  until  he  accepts  the  offer,  nor  can  a  court  of 
equity  compel  him  to  accept  the  property  or  fund  against 
his  will,  even  for  the  benefit  of  creditors.  If  it  should,  it 
would  be  to  convert  the  property  of  the  person  offering  to 
make  the  donation  to  the  payment  of  the  debts  of  another 
person.  Until  accepted,  the  person  to  whom  the  offer  is 
made  has  not,  nor  can  he  have,  the  slightest  interest  or  title  to 
the  property.  So  the  donee  of  the  power  only  receives  the 
naked  power  to  make  the  property  or  fund  his  own.  And 
when  he  exercises  the  power,  he  thereby  consents  to  receive 
it,  and  the  title  thereby  vests  in  him,  although  it  may  pass 
out  of  him  eo  instanti,  to  the  appointee.  And  when  the 
appointee  is  a  volunteer,  the  court  holds  that  he,  by  the  ap- 
pointment, endeavors  to  misapply  his  property  to  defraud 
his  creditors, — that  he  must  be  just  before  he  is  generous. 
This  seems  to  be  the  reason  upon  which  the  cases  proceed. 
"We  are  of  opinion  that  appellee  has  no  interest  in  this 
property,  and  that  no  relief  can  be  granted,  and  the  de- 
murrer was  properly  sustained  to  the  bill,  and  the  decree  of 
the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  Clinton  Wire  Cloth  Company 

v. 
Samuel  S.  Gardner  et  al. 

Filed  at   Ottawa  May  lJj,,  1881. 

1.  Landlord  and  tenant — liability  of  tenant  holding  over.  Where  a  tenant 
for  a  year  or  years  holds  over  after  the  expiration  of  his  lease,  without  having 
made  any  new  arrangement  with  his  landlord  under  which  such  holding 
over  takes  place,  the  landlord,  at  his  election,  may  treat  the  tenant  as  a  tres- 
passer, or  as  a  tenant  for  another  year,  upon  the  same  terms  as  in  the  original 
lease,  and  this  though  the  tenant  has  no  intention  of  holding  over  for  a  year, 
or  of  paying  the  same  rent.     The  law  fixes  the  tenant's  liability   for  hold- 
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ing  over,  independent  of  his  intention.  The  legal  presumption  of  a  renewal 
from  the  holding  over  can  not  be  rebutted  by  proof  of  a  contrary  intention 
on  the  part  of  the  tenant  alone. 

2.  Pleading — of  the  declaration — in  suit  to  recover  rent  from  a  tenant  holding 
over.  In  an  action  by  a  landlord  against  a  tenant  who  holds  over  after  the 
expiration  of  his  term,  to  recover  rent  according  to  the  terms  of  the  prior 
lease,  it  is  not  necessary  to  allege  in  the  declaration  the  election  or  assent  of 
the  landlord  to  the  alleged  tenancy  for  another  term.  That  is  shown  by  his 
bringing  suit  for  the  rent. 

3.  Same — -formal  defects  cured  after  verdict.  But  if  the  omission  to  aver  the 
election  or  assent  of  the  landlord  in  such  case  were  to  be  considered  a  defect 
in  the  pleading,  it  would  be  such  a  defect  as  would  be  cured  after  verdict. 

4.  Instruction — as  to  definiteness  in  conclusion.  In  an  action  by  a  landlord 
against  a  tenant  holding  over,  for  rent  on  the  same  terms,  etc.,  as  in  the  prior 
lease,  where  the  only  issues  were  the  fact  of  holding  over,  and  whether  the 
holding  over  was  by  the  plaintiff's  consent,  the  defendant  asked  the  court  to 
instruct  the  jury  that  if  they  found  the  holding  over  was  under  a  state  of 
facts  such  as  to  rebut  the  implication  of  the  creation  of  a  new  tenancy,  then 
their  verdict  should  be  for  the  defendant.  The  courtstruck  out  the  words  itali- 
cized, and  inserted  instead,  "the  law  is  for  the  defendant  upon  this  point," 
and  gave  the  same.  It  was  held,  in  view  of  the  issues,  there  was  nothing 
material  in  the  change  to  the  prejudice  of  the  defendant. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  County  Court 
of  Cook  county;  the  Hon.  Mason  B.  Loomis,  Judge,  pre- 
siding. 

This  was  an  action  of  assumpsit,  brought  by  Samuel  S.  and 
D.  B.  Gardner,  against  the  Clinton  Wire  Cloth  Company,  for 
the  recovery  of  a  year's  rent,  on  the  ground  of  a  holding  over. 

On  the  first  day  of  January,  1873,  S.  S.  and  D.  B.  Gard- 
ner demised  to  the  Clinton  Wire  Cloth  Company  the  second 
and  third  floors  of  the  building  known  as  No.  175  East 
Randolph  street,  in  the  city  of  Chicago,  for  a  term  of  five 
years,  at  a  rental  of  $175  per  month,  payable  in  advance. 
In  January,  1877,  they  also  made  a  parol  lease  to  the  com- 
pany of  the  fourth  and  fifth  floors  of  the  same  building 
for  one  year,  from  January  1,  1877,  at  $25  per  month,  in 
advance. 
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The  leases  expired  December  31,  1877,  but  the  company 
held  over  until  about  the  middle  of  January  following,  and 
then  moved  to  another  building. 

The  Gardners  brought  this  suit  on  January  14,  1878,  to 
recover  the  rent  of  $ 200  for  the  month  of  January,  1878,  on 
the  theory  that  the  company  having  held  over,  was  liable  for 
the  rent  under  the  old  leases,  there  being  two  counts  in  the 
declaration,  one  upon  each  lease,  and  alleging  the  holding 
over.  Judgment  was  recovered  for  that  amount  of  the 
month's  rent,  in  the  county  court  of  Cook  county,  which  was 
affirmed  on  appeal  to  the  Appellate  Court  for  the  First 
District,  and  the  present  writ  of  error  is  to  the  Appellate 
Court. 

It  appeared  in  evidence  that  there  had  been  some  negotia- 
tion between  the  parties  in  regard  to  a  new  lease. 

One  Waters,  who  was  the  agent  of  the  company,  had  been 
absent  during  December,  1877,  until  the  24th,  when  he 
returned,  and  D.  B.  Gardner  had  an  interview  with  him,  and 
offered  him  the  premises  for  another  year  at  $100  per  month, 
but  Waters  did-  not  take  them  at  this  price,  or  make  any 
offer  for  them.  It  appears  that  in  the  afternoon  of  Decem- 
ber 31st,  the  company  commenced  to  move  from  the  prem- 
ises; that  an  expressman  had  got  one  load  of  goods  on  each 
one  of  his  two  wagons,  when  Waters  came  around  and 
directed  the  loads  to  be  taken  off,  saying  he  guessed  he  had 
made  different  arrangements.  Waters  testified  that  he  sus- 
pended operations  of  moving  after  having  seen  the  Gardners 
on  that  day,  on  account  of  a  conversation  had  with  them  in 
relation  to  leasing  the  premises  for  another  year,  from  Janu- 
ary 1,  1878,  the  substance  of  which  was:  "That  I  thought 
the  rental  talked  about  was  too  high.  We  finally  got  to  the 
point,  when  D.  B.  Gardner  says,  '  call  it  $75  a  month/  and 
I  remarked  that  if  they  would  make  it  even  $800  we  would 
take  it  into  consideration.  We  then  separated,  I  remarking 
I  would  go  round  and  stop  the  teams  that  were  loading 
up.     Gardner  made  no  definite   reply  to  my  suggestion  of 
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§800;  he  made  a  joking  remark,  which  made  me  understand 
he  would  take  it  under  consideration."  This  interview  and 
conversation  D.  B.  Gardner  denies  as  occurring.  That  after- 
noon Waters  wrote  and  sent  three  letters  to  the  Gardners, 
one  to  the  residence  of  each  of  them,  and  one  to  their  office, 
reading  as  follows: 

"Chicago,  III,  December  31,  1877. 

S.  S.  &  D.  B.  Gardner — Gents:  Your  offer  of  these 
premises,  2d,  3d,  4th  and  5th  floors  of  175  Randolph  street, 
at  §100  per  month,  is  considered  excessive,  and  is  therefore 
declined.  The  premises  will  be  at  your  service  on  the  expira- 
tion of  the  present  lease. 

Yours  truly, 

Clinton  Wire  Cloth  Co." 

One  of  which  contained  the  following  additional: 

"  Please  be  so  kind  as  to  reply,  stating  on  what  condition 
you  will  allow  us  to  remain  during  the  month  of  January, 
or  till  the  first  of  March.  An  immediate  reply  will  be  a 
favor." 

These  letters  were  written  about  6  o'clock,  and  after — as  is  to 
be  inferred  from  the  evidence — the  countermand  as  above  of 
the  removal  of  the  goods.  Waters  testified  that  he  had  no 
further  conversation  with  the  Gardners;  that  on  the  2d  of 
January  he  sent  a  messenger  in  search  of  the  Gardners; 
that  the  company  commenced  to  move  to  148  Lake  street  on 
the  3d  of  January,  and  were  moving  all  the  time  during  the 
thirteen  or  fourteen  days  after  the  1st  of  January.  The 
expressman  whp  moved  the  goods  testified,  that  he  com- 
menced moving  on  the  3d  and  got  through  on  the  11th  of 
January;  that  there  were  about  124  loads  in  all;  moved 
more  or  less  every  day;  some  days  three  loads,  some  four- 
teen, and  one  day  thirty  loads;  moved  as  fast  as  they  could 
handle  the  goods;  did  not  move  all  in  one  day,  because  he 
could  not  get  the  goods.  The  keys  were  delivered  up  to  the 
Gardners  on  the  15th  of  January. 
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On  the  4th  of  January  the  Gardners  sent  to  the  company 
the  following  written  notice: 

"  To  the  Clinton  Viire  Cloth  Co.,  and  H.  H.  Waters,  its  Agent: 
You  will  take  notice  that  you,  having  held  over  in  the 
premises  described  in  your  lease,  to-wit :  the  second  and 
third  floors  of  No.  175  East  Randolph  street,  Chicago,  and  also 
the  fourth  and  fifth  floors  in  same  building,  175  East  Ran- 
dolph street,  Chicago,  held  and  occupied  by  you  under  a 
contract  and  agreement;  and  you,  having  so  held  over  after, 
and  are  now  holding  over  after,  the  term  of  your  lease  and 
agreement,  and  a  new  term  having  commenced  by  virtue  of 
such  holding,  we  shall  hold  you,  the  said  Clinton  Wire  Cloth 
Co.,  for  another  term,  and  a  second  term,  under  the  terms  and 
conditions  of  your  lease  and  agreement  heretofore  given  you, 
a  new  term  having  commenced,  and  will  so  hold  you  whether 
you  remain  in  said  premises  or  not. 

S.  S.  &  D.  B.  Gardner. 
Chicago,  January  4,  1878." 

Messrs.  Swett,  Bates  &  Haskell,  for  the  plaintiff  in 
error: 

No  contract  to  pay  rent  is  set  out  in  the  declaration.  Cir- 
cumstances tending  to  show  the  assent  of  the  tenant  to  the 
former  lease  are  averred,  but  the  declaration  does  not  aver 
the  election  or  assent  of  the  landlord.  It  was  error  to  give 
judgment  on  the  verdict. 

A  tenant  holding  over  is  a  wrong-doer,  and  retains  his 
possession  by  wrong,  and  the  owner  may  make  his  entry  at 
once  without  notice  to  quit.  Russell  v.  Fabyan,  34  N. 
H.  218;  Den  v.  Adams,  7  Hals.  99;  2  Blacks.  Com.  150; 
4  Kent's  Com.  116;  Jackson  v.  McLeod,  12  Barb.  483; 
12  Johns.  182;  1  Cruise's  Dig.  tit.  9,  sec.  10;  Livingston  v. 
Tanner,  12  Barb.  483;    Logan  v.  Herron,  8  Serg.  &  R.  468. 

Although  the  assent  of  the  landlord  to  the  holding  over 
may  be  implied,  it  can  be  so  only  from  positive  acts.     Boggs 
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v.  Black,  1  Binn.  335;  Jackson  v.  McLeod,  12  Johns.  182; 
Fisher  v.  Prosser,  Cowp.  220;   Cheny  v.  Batten,  id.  245. 

The  landlord's  assent  can  not  be  inferred  from  the  fact  of 
the  tenant's  holding  over.  Broivn  v.  Keller,  32  111.  152; 
Cairo  and  St.  Louis  Railroad  v.  Wiggins  Ferry,  82  id.  230. 

Under  the  declaration  the  plaintiff  in  error  was  a  tenant  at 
sufferance,  both  by  the  statute  and  the  common  law.  Under- 
wood's Stats,  of  1878,  p.  810,  sec.  12;  2  Blacks.  Com.  150; 
4  Kent's  Com.  166;  Crabbe's  Law  of  Real  Prop.  1597. 

That  an  implied  tenancy  from  holding  over  is  a  presump- 
tion of  fact  and  not  of  law,  counsel  cited  Jones  v.  Shears 
et  al.  4  Ad.  &  E.  832 ;  Johnson  v.  Church  Wardens  of  St.  Peter, 
4  Ad.  &  E.  520;  Edgar  v.  Watson,  1  Car.  &  Marsh.  494; 
Ibbs  v.  Richardson,  9  Ad.  &  E.  840;  Thetford  v.  Tyler,  8  Q. 
B.  95;  Hyatt  v.  Griffith,  17  id.  505;  Doe  dem.  Lord  v. 
Grago,  6  M.  G.  &  S.  90 ;  Williams  v.  Bartholomew,  1  Bos.  & 
Pul.  326;  Rogers  v.  Pitcher,  1  Marsh.  541 ;  Bhjth  v.  Dennet, 
13  C.  B.  178;  Gakley  v.  Mouch  3  H.  &  C.  705;  Gray  v. 
Bompas,  11  C.  B.  (1ST.  S.)  520;  Colvert  v.  Frowd,  4  Bing.  557 ; 
Bishop  v.  Howard,  2  B.  C.  100;  Hutton  v.  Warren,  1  Mees. 
&  Wellsb.   466  ;  ,FMer  v.  Prosser,   Cowp.   220. 

Negotiations  between  the  landlord  and  tenant  for  a  further 
term,  under  covenants  and  conditions  different  from  the  old 
lease,  maybe  introduced  to  the  jury  to  prove  the  intention 
of  the  parties;  and  if  the  tenant  holds  over  during  the 
pendency  of  such  negotiations,  he  can  neither  be  treated  as  a 
trespasser,  nor  will  he  be  presumed  to  hold  under  the  terms 
of  the  former  lease,  but  will  be  liable  for  use  and  occupation 
during  the  time  he  so  holds  over.  Hollingsworth  v.  Stennett, 
2  Espin.  717;   Cheny  v.  Batten,  Cowp.  243. 

As  to  the  liability  of  the  tenant  who  holds  over  for  rent 
for  another  term,  counsel  cited  Taylor's  Landlord  and  Tenant, 
(5th  ed.)  sec.  22;  Redman  and  Lyon's  Landlord  and  Tenant, 
p.  8;  2  Piatt's  Law  of  Leases,  521;  Woodfall's  Landlord  and 
Tenant,  204;  Doe  dem.  Lord  v.  Crago,  6  C.  B.  90;  Oakley  v. 
Mouck,  L.  R.  1st  ex.  159 ;  Cousins  v.  Phillips,  35  L.  J.  ex.  84; 
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Camden  v.  Batterbury,  7C.  B.  (N.  S.)  864;  Smith  v.  WidelaJce, 
47  L.  J.  C.  P.  282 ;  Mayor  of  Thetford  v.  Tyler,  8  Ad.  &  E. 
(N.  S.)  95  ;  Kendall  v.  Horse,  30  Me.  327 ;  Lithgow  v.  Moody, 
35  id.  214;  Chesley  v.  Welch,  37  id.-  106;  Russell  v.  Fabyan,  34 
3ST.  H.  218;  Edwards  v.  Hale  et  al.  9  Allen,  463  ;  Emmons  v. 
Scudder,  115  Mass.  372;  Ackerman  v.  Lyman,  20  Wis.  454. 
As  to  the  rule  in  Illinois  counsel  cited  FricJcett  v.  Bitter, 
16  111.  96  ;  McKinney  v.  Pec/c,  28  id.  174;  Brown  v.  iTefte?-, 
32  id.  152;  Otto  v.  Jackson,  35  id.  357 ;  Higgins  v.  Hallig 
46  id.  178  ;  Griffin  v.  Kinseley,  75  id.  411 ;  Cairo  awd  $.  i 
Railroad  Co.  v.  Wiggins  Ferry  Co.  82  id.  230;  C%>p  v.  Noble, 
84  id.  62. 

Messrs.  Stiles  &  Lewis,  for  the  defendants  in  error: 

It  is  claimed  that  the  declaration  is  insufficient  because 
the  election  or  assent  of  the  landlord  to  the  alleged  tenancy 
is  not  averred. 

The  declaration  is  in  assumpsit.  The  gist  of  it  is  contained 
in  the  last  paragraph,  which  sets  forth  the  promise  and  the 
consideration  of  the  promise.  The  preceding  allegations  are 
matter  of  inducement.  The  election  and  assent  of  the 
Gardners  was  necessarily  implied  from  the  bringing  of  the 
suit. 

The  defect  in  the  declaration,  if  any,  was  cured  by  the  ver- 
dict. Bullard  v.  Fitch,  3  Grant's  Cases,  268;  2  Tidd's  Prac. 
919;  1  Chitt.  Plead.  712;  Rlinois  Central  R.  R.  Co.  v.  Sim- 
mons, 38  111.  242  ;  Demesney  v.  Gravelin,  56  id.  93 ;  Toledo, 
Peoria  and  Warsaw  Ry.  Co.  v.  McClannon,  41  id.  238;  Lush 
v.  Cassell,  25  id.  209;  Barker  v.  Koozier,  80  id.  205. 

When  a  tenant  for  a  year  or  years  holds  over  with  the  con- 
sent of  his  landlord,  the  law  will,  in  the  absence  of  other 
facts,  imply  a  renewal  of  the  tenancy  for  another  year  upon 
the  terms  of  the  former  lease,  so  far  as  applicable.  The  ten- 
ant by  holding  over  signifies  his  desire  to  continue  in  the 
occupation  of  the  premises,  and  the  landlord,  by  claiming  rent 
or  otherwise,  signifies  his  assent.      Clapp  v.  Noble,  84  111.  62; 
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Taylor's  Landlord  and  Tenant,  p.  54;  Stoedman  v.  Mcintosh, 

4  Ire.  (K  C.)  291;  1  Sharswood's  Blacks.  147;  Washburn's 
Eeal  Prop.  (3d  ed.)  521;  4  Kent's  Com.  *112;  Witt  v.  Mayor, 

5  Rob.  (N.  Y.)  248;  Schuyler  v.  Smith.  51  N.  Y.  309;  Brad- 
ley v.  Covell,  4  Cowp.  349;  Osgood  v.  Dewey,  13  Johns.  240; 
Jackson  v.  Salmon,   4  Wend.   327 ;    IFefr&er  v.   Shearman,  3 
Hill,  547;  JLmes  v.  Schuesler,  14  Ala.  600;  ParJcer  v.  Hollis, 
50   id.   411;  Bacon  v.    Brown,    9    Conn.    334;  Hemphill  v. 
j%?m,  2  Pa.  St.  144;  JVeeZv.  McCrory,  7  Coldw.  623;  Sftep- 
AercZ  e£  a?,  v.  Cummings,  1  id.  354;  Hibbard  v.  Newman,  58 
Tenn.  285;  Emerich  v.  Tavener,  9  Gratt,  220;  iM£  v.  Jfi/er, 
43  Md.   446;  DeYoim?    v.    Buchannan,    10   G.    &  J.    149 
Quinette  v.  Carpenter,  35  Mo.  502  ;  Hunt  v.  Bailey,  39  id.  251 
/Scoops  v.  Develin,  16  id.  162;  Dec&er  v.  idawis,  12  N.J.  99 
Laquernne  v.  Dougherty,    35  Pa.   St.  45 ;  Phillips  v.  Monges 
4  Whart.  225 ;  DorrzYZ  v.  Stephens,  5  McCord,  (S.  C.)   459 
i%#a  v.  J5e?Z,  5  T.  R.  471  ;  Digby  v.  Atkinson, .4  Camp.  275 
J.s/ier  v.  lfoss,  50  Miss.  208;   City  of  Dubuque  v.  IMer,  11 
la.  583;  Haughhurstv.  Lobree,  38  Cal.  563;  Gardner  v.  Com- 
missioners,   21   Minn.   33;  McKinney  v.   Feck,   28  111.   174; 
Otto  v,  Jackson,  35  id.  349. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  main  question  in  this  case  arises  upon  the  plaintiff's 
instructions. 

Three  instructions  were  given  for  plaintiff  in  the  countv 
court,  all  of  which  contained  substantially  the  same  propo- 
sition of  law,  which  is  stated  in  a  general  way  in  the  third 
instruction,  and  is  as  follows: 

"The  jury  are  instructed,  as  matter  of  law,  that  where  a 
tenant  occupies  premises  under  a  lease,  for  a  year  or  years, 
and  holds  over  after  the  expiration  of  such  lease,  without 
having  made  any  new  agreement  with  the  landlord,  under 
which  such  holding  over  takes  place,  that  then  the  tenant 
may,  at  the  election  of  the  landlord,  be  treated  as  tenant  for 
another  year,  upon  the  terms  of  the  original  lease." 
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The  position  which  seems  to  be  taken  by  counsel  for  plain- 
tiff in  error  is,  that  it  is  for  the  jury,  and  not  the  court,  to 
determine  whether  the  holding  over  amounts  to  a  new  tenancy, 
and  that  in  determining  this  question  the  jury  are  to  consider 
the  intention  of  the  tenant,  and  whether  there  was  an  assent  on 
his  part.  If  such  were  the  rule,  then  the  instruction  in 
question  would  be  clearly  erroneous,  as  it  is  evident  there 
was  no  assent  and  intention  on  the  part  of  the  tenant  to  hold 
for  another  year  at  the  same  rent.  We  do  not  regard  such  to 
be  the  rule  of  law,  as  derived  from  the  authorities,  but  that 
this  is  one  among  the  cases  where  a  person  may  be  charged, 
as  upon  a  contract,  without  his  assent,  and  contrary  to  his 
intention  to  make  the  contract. 

In  Taylor's  Landlord  and  Tenant,  7th  ed.  §  22,  the  rule  is 
thus  laid  down:  "  A  tenant  for  years  who  holds  over  after 
the  expiration  of  his  term  without  paying  rent  or  otherwise 
acknowledging  a  continuance  of  the  tenancy,  becomes  either 
a  trespasser,  or  a  tenant  at  the  option  of  the  landlord.  Very 
slight  acts  on  the  part  of  the  landlord,  or  a  short  lapse  of 
time,  are  sufficient  to  conclude  his  election  and  make  the 
occupant  his  tenant.  But  the  tenant  has  no  such  election  ; 
his  mere  continuance  in  possession  fixes  him  as  tenant  for 
another  year,  if  the  landlord  thinks  proper  to  insist  upon  it. 
And  the  right  of  the  landlord  to  continue  the  tenancy  will 
not  be  affected  by  the  fact  that  the  tenant  refused  to  renew 
the  lease,  and  gave  notice  that  he  had  hired  other  premises." 

It  is  noticeable  that  in  the  5th  edition  of  this  work,  in  the 
same  section  22,  the  author  states,  as  seeming  to  be  the 
sounder  doctrine,  "that  the  tenant  holding  over,  and  being 
therefore  at  sufferance,  while  he  may  become  a  trespasser  by 
the  landlord's  entry,  can  only  be  a  tenant  by  mutual  agree- 
ment." 

But  in  the  7th  edition,  in  this  same  section,  this  doctrine  as 
to  mutual  agreement  appears  to  be  confined  to  those  jurisdic- 
tions where  tenancies  from  year  to  year  are  unknown  ;  it  being 
there  said  :    "In  Massachusetts  and  in  some  of  the  other  New 


160       Clinton  Wire  Cloth  Co.  v.  Gardner  et  al.     [May 

Opinion  of  the  Court. 

England  States,  where  tenancies  from  year  to  year  are  un- 
known, a  tenant  holding  over  is  said  to  be  in  merely  by 
sufferance.  He  remains  a  trespasser,  and  can  only  become 
a  tenant  by  mutual  agreement." 

The  doctrine  of  implied  tenancies  from  year  to  year,  upon 
a  holding  over,  is  distinctly  recognized  in  this  State.  Hunt 
v.  Morton,  18  111.  75;  Prickett  v.  Bitter,  16  id.  96,  and  other 
cases. 

In  Conway  v.  Starkweather,  1  Denio,  113,  there  had  been 
a  lease  of  a  house  for  one  year,  at  $300  a  year,  payable 
quarterly  in  advance,  the  lease  expiring  May  1,  1842.  The 
tenant  held  over  until  the  14th  of  May,  on  which  day  the 
landlords  distrained  for  a  quarter's  rent.  At  the  trial  in  the 
court  below,  the  tenant  offered  to  shoAV  that  the  landlords,  in 
the  latter  part  of  April,  proposed  to  him  that  if  he  would 
stay  another  year  they  would  reduce  the  rent  to  $250,  but 
that  the  tenant  declined  the  proposition  because  he  had 
already  leased  another  house;  also,  that  the  landlords  again 
proposed  that  if  the  tenant  would  remain  they  would  reduce 
the  rent  to  $250,  and  allow  him  to  expend  $50  of  it  on  the 
premises,  which  proposition  he  declined  for  the  same  reason. 
The  evidence  was  excluded.  The  Supreme  Court  fully 
affirmed  the  doctrine  as  above  laid  down  by  Taylor,  and  in 
answer  to  the  claim  of  counsel  in  the  case  that  the  holding 
over  was  only  presumptive  evidence  of  the  continuance  of 
the  tenancy,  which  would  have  been  sufficiently  rebutted  by 
the  offered  proof,  the  court  dissented  from  such  view,  saying 
it  was  not  a  case  for  balancing  presumptions,  but  one  where 
the  act  of  the  tenant  in  holding  over  had  given  the  land- 
lords a  legal  right  to  treat  him  as  tenant,  and  that  it  was  not 
in  his  power  to  throw  off  that  character,  however  onerous  it 
might  be,  and  held  the  offered  evidence  to  have  been  properly 
rejected,  and  that   the  distress   was  rightfully   made. 

This  question  was  elaborately  considered  in  the  late  case 
of  Schuyler  v.  Smith,  51  N.  Y.  309.  There  had  been  a  lease 
of  a  dock  and  premises,  which   expired  May  1,   1864.     In 
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March,  1864,  the  landlord  notified  the  tenants  that  if 
they  desired  to  remain  another  year,  he  would  increase  his 
rent  $100,  and  thereupon  the  tenants  gave  notice  to  the 
landlord  that  they  would  not  keep  his  wharf  after  May  1, 
1864,  and  proceeded  to  hire  another  wharf,  of  which  the 
landlord  had  notice.  But  on  the  1st  of  May,  their  new 
wharf  not  being  in  a  condition  for  landing  boats,  they  con- 
tinued to  make  a  partial  use  of  the  former  wharf  for  some 
twenty  days  thereafter.  The  court  held  the  tenants  liable 
for  another  year's  rent. 

In  the  opinion  of  the  court,  after  laying  it  down  that  the 
law  is  too  well  settled  to  be  disputed,  that  where  a  tenant 
holds  over  after  the  expiration  of  his  term  the  law  will 
imply  an  agreement  to  hold  for  a  year  upon  the  terms  of  a 
prior  lease,  in  reply  to  the  defendants'  claim  there,  as  in  this 
case,  that  this  implication  of  law  might  be  rebutted,  and  that 
the  tenants  might  show  by  proof  that  they  did  not  intend  to 
hold  upon  the  same  terms  as  the  prior  lease,  it  is  observed, 
that  the  law  sometimes  steps  in  and  makes  agreements  for 
parties  which  they  did  not  mutually  intend,  instancing  the 
cases  of  a  wrong-doer  converting  the  personal  property  of 
another,  intending  never  to  pay  him  for  it,  where  he  may  be 
sued  in  trover,  or  as  upon  a  sale  upon  an  implied  promise  to 
pay,  or  of  one  receiving  the  money  of  another  not  intend- 
ing to  pay  him;  yet  he  may  be  sued  for  money  had  and 
received,  upon  an  implied  promise  to  pay — in  neither  of 
which  cases  would  the  wrong-doer  have  the  option  to  deter- 
mine whether  he  should  be  sued  in  tort  or  upon  contract. 
So  in  that  case,  the  defendants  held  over  wrongfully,  and  the 
law  should  not  give  them  the  option  to  determine  whether 
they  should  be  treated  as  trespassers  or  tenants.  That  if  the 
argument  as  to  the  necessity  of  mutuality  and  consent  of 
both  parties  was  sound,  then  a  tenant  might  hold  over  an 
entire  year,  and  give  notice  at  its  commencement  that  he 
would  not  pay  as  much  rent  as  stipulated  in  the  prior  lease, 
and  then  claim  at  the  end  of  the  year  that  he  was  not  liable 
11—99  III, 
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to  pay  the  rent  because  he  did  not  assent.  That  in  such 
case,  no  matter  what  objection  the  tenant  made,  so  long  as 
the  landlord  did  not  consent  to  new  terms,  he  would  be 
bound  by  the  terms  of  the  prior  lease. 

In  Hemphill  v.  Flynn,  2  Penn.  St.  144,  the  defendant  had 
a  lease  for  a  year,  and  held  over  for  one  quarter,  when  he 
moved  out  and  tendered  the  plaintiff,  the  landlord,  one 
quarter's  rent  and  the  key,  which  were  received  without 
prejudice  to  the  rights  of  either  party.  The  suit  was  to 
recover  for  the  residue  of  the  year,  and  the  defendant  was 
held  liable.  It  was  said,  that  both  upon  reason  and  authority, 
where  the  lease  was  for  a  definite  period,  and  the  tenant 
holds  over,  the  landlord  has  the  option  to  treat  him  as 
tenant  for  another  year,  under  the  same  terms  as  the  former 
lease,  so  far  as  applicable;  that  the  tenant  knows  the  time 
w7hen  his  lease  will  determine;  that"  it  is  his  duty  to  move  out 
by  that  time,  and  surrender  the  premises  to  the  landlord  ; 
that  if  he  do  not  remove,  the  landlord  may  be  materially 
injured;  that  he  is  prevented  from  providing  another 
tenant,  and  is  left  at  the  mercy  of  one  who  stays  or  goes,  as 
it  suits  him;  that  it  is  but  just  that  the  landlord  should  be 
at  liberty  to  consider  the  tenant's  remaining  as  an  assent  on 
his  part  to  continue,  and  that  such  an  agreement  is  implied 
by  the  law  in  that  case. 

In  Ames  v.  Schuesler,  14  Ala.  600,  a  tenant  holding  over 
for  about  a  month  was  held  liable  for  the  year's  rent. 
The  court  held  the  rule  above  declared  to  be  well  settled, 
and  that  the  charge  of  the  court  below  was  wrong  in  that  the 
jury  might  have  inferred  from  it  "that  the  intention  of  the 
defendants  to  hold  for  another  year,  at  the  rate  at  which  they 
had  rented  the  previous  year,  was  necessary  to  fix  a  liability 
upon  them,  whereas  the  law  fixed  their  liability  from  the  fact 
of  holding  over,  independent  of  their  intention." 

The  later  case  of  Crommelin  v.  Theiss  &  Co.  31  Ala.  412, 
is  cited  by  counsel  for  plaintiff  in  error  as  overruling  that  of 
Ames  v.  Schuesler,  upon  the  point  of  the  law  fixing  the  lia-# 
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bility  of  the  tenant  from  the  fact  of  holding  over,  independ- 
ently of  his  intention. 

We  do  not  understand  the  later  case  as  going  to  such 
extent.  In  that  case,  some  time  before  the  expiration  of  the 
first  year's  lease,  the  parties  entered  into  a  new  contract, 
materially  different  from  the  original  lease,  for  the  lease  of 
the  premises  for  another  year.  The  new  contract  being  verbal, 
was  void  under  the  Statute  of  Frauds;  yet  it  was  held  to  be 
good  evidence  to  explain  the  holding  over  after  the  expira- 
tion of  the  first  year,  and  to  show  that  it  was  not  upon  the 
terms  of  the  original  lease.  That  would  show  the  intention 
of  both  the  parties  in  that  respect,  and  would  be  consistent 
with  the  general  rule  as  above  stated.  Of  course  that  is  not 
to  prevail  against  the  contrary  intention  manifested  by  the 
acts  of  both  the  parties, — landlord  as  well  as  tenant.  See, 
further,  as  to  such  general  rule,  Noel  v.  McCrory,  7  Coldw. 
354,  and  Bacon  v.  Brown,  9  Conn.  334. 

There  are  English  cases  referred  to  which  would  seem  to 
be  somewhat' variant  from  the  above  doctrine;  but  without 
stopping  to  consider  them  particularly,  we  are  satisfied  that 
the  general  rule,  as  declared  in  the  cases  above  cited,  is  the 
one  established  by,  the  current  of  American  decisions.  Cases 
referred  to  by  counsel,  in  Maine,  New  Hampshire  and  Massa- 
chusetts, as  being  in  opposition  to  such  rule,  we  do  not 
regard  as  properly  applying,  in  view  of  the  different  law  in 
those  States  as  to  tenancies  from  year  to  year.  In  addition 
to  the  statement  in  the  citation  above  from  Taylor's  Landlord 
and  Tenant,  that  in  Massachusetts  and  some  of  the  other 
New  England  States  tenancies  from  year  to  year  are  un- 
known, we  understand  that  in  the  three  States  named  above 
it  is  provided  by  statute  that  all  leases  not  in  writing  shall 
be  effectual  to  create  estates  at  will  only. 

We  perceive  nothing  in  our  own  decisions  cited  by  counsel 
for  plaintiff  in  errorinconsistent  with  the  view  we  here  adopt. 
One  of  the  cases  cited,  Griffin  v.  Knisely,  75  111.  411,  is  cer- 
tainly adverse  to  the  position  of  plaintiff  in  error,  that  the 
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legal  implication  resulting  from  the  holding  over  of  premises 
may  be  repelled  by  the  intent  on  the  part  of  the  tenant.  There 
was  a  written  lease  in  that  case,  from  May  1,  1871,  to  May  1, 
1872,  at  a  fixed  rent.  Before  the  expiration  of  the  term  the 
parties  verbally  agreed  to  execute  a  written  lease  for  another 
year,  at  a  price  fixed,  but  the  lessee  refused  to  sign  the  lease 
when  presented  to  him,  and  the  landlord  withdrew  the  propo- 
sition. The  landlord  then  notified  the  tenant  that  if  he  held 
over  he  must  pay  an  advanced  rate  named.  The  tenant  then 
signed  the  written  lease,  and  the  question  was,  whether  the 
holding  over  was  under  the  old  lease  or  the  advanced  price. 
It  was  held  that  it  was  at  the  advanced  price,  and  the  tenant 
was  charged  therefor  as  upon  an  agreement  to  pay  it,  although 
he  did  not  assent  to  the  payment  of  the  advanced  price,  and 
it  was  most  clearly  his  intention  not  to  pay  it. 

We  do  not  say  that  the  legal  presumption  arising  from  the 
holding  over  of  premises  of  a  tenancy  from  year  to  year, 
upon  the  terms  of  the  original  lease,  may  not  be  rebutted. 
And  the  question  arising  upon  the  instruction  here,  is  not 
whether  it  is  correct  as  an  abstract  proposition  of  law,  but 
whether  the  instruction  was  proper  as  applied  to  the  evidence 
in  this  case.  However  the  holding  over  until  the  4th  of 
January  might  be  considered  affected,  under  the  testimony  of 
the  witness  Waters,  as  being  in  view  of  pending  negotia- 
tions for  a  reduced  rent,  there  can  be  no  pretence  of  anything 
of  that  kind  after  that  time.  At  that  day  anything  in  the 
way  of  such  negotiation  had  certainly  come  to  an  end,  and 
the  company  had  been  distinctly  notified  that  they  would  be 
held  liable  for  the  former  rent,  and  for  a  year. 

Their  holding  over  afterward,  for  the  space  of  time  they 
did,  was  wrongful,  and,  under  the  authorities,  as  we  regard, 
gave  to  the  landlords  the  right  to  treat  the  company  as  a 
tenant  for  another  year,  upon  the  terms  of  the  prior  lease. 
The  landlords  had  most  distinctly  declared  their  intention  to 
do  so. 
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The  facts  and  circumstances  show,  undoubtedly,  that  the 
company  did  not  intend  to  become  a  tenant  for  another  year 
at  the  former  rent.  But  the  legal  presumption,  from  the 
holding  over,  of  a  renewal  of  the  tenancy  can  not  be  rebutted, 
as  shown  by  the  authorities,  by  proof  of  a  contrary  intention 
on  the  part  of  the  tenant  alone.  As,  then,  as  respects  at  least 
the  holding  over  after  the  4th  of  January,  there  was  no  evi- 
dence in  the  case  tending  to  rebut  the  legal  presumption  from 
the  holding  over,  of  a  new  tenancy  upon  the  old  terms,  more 
than  the  non-assent  and  contrary  intention  alone  of  the  tenant 
— Avhich  is  held  not  to  be  sufficient — it  can  not  be  said  that 
the  instructions,  as  applied  to  the  evidence,  were  erroneous. 

Furthermore,  the  county  court  gave  the  following  full  in- 
structions upon  the  subject,  for  the  defendant: 

"  The  jury  are  instructed,  that  although,  as  a  general  rule, 
the  law,  by  implication,  creates  a  new  tenancy  for  a  year,  and 
from  year  to  year,  where  the  tenant  holds  possession  of  the 
premises  after  the  expiration  of  lease  for  a  year,  or  for  years, 
under  which  he  went  into  possession,  that  such  implication 
is  not  conclusive,  but  may  be  rebutted  by  the  acts  of  the 
parties  ;  and  that  it  is  a  question  of  fact  for  the  jury  to  deter- 
mine, under  the  instructions  of  the  court,  whether  or  not  the 
holding  over  is  such  as  to  create  a  new  tenancy;  and  if  the 
jury  in  this  case  believe,  from  the  evidence,  that  the  holding 
over  by  the  defendant  after  the  expiration  of  its  lease  or 
leases  with  the  plaintiffs — if  they  find  it  did  so  hold  over — 
was  under  such  a  state  of  facts  as  to  rebut  the  implication  of 
the  creation  of  a  new  tenancy,  then  the  law  is  for  the  defendant 
upon  this  point." 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
remained  in  possession  of  the  premises  in  controversy  after 
the  termination  of  its  lease  or  leases  with  the  plaintiffs,  with 
the  understanding  and  agreement  between  the  said  parties, 
either  expressed  or  implied,  that  such  holding  over  should 
not  operate  as  a  renewal  of  said  lease  or  leases,  then  their 
verdict  should  be  for  the  defendant." 
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We  do  not  think  there  is  any  just  ground  of  complaint  in 
the  giving  of  the  law  of  the  case  to  the  jury. 

The  court  modified  the  first  of  the  last  two  instructions  by 
inserting  the  concluding  words,  in  italics,  in  place  of  the 
words,  "  their  verdict  should  be  for  the  defendant,"  which 
were  in  the  instruction  as  asked  by  the  defendant,  and  were 
stricken  out  by  the  court.  Of  this  modification  plaintiff  in 
error  complains.  There  were  only  two  counts  in  the  declara- 
tion, counting  upon  the  two  leases  and  the  liability  from  the 
holding  over.  In  view  of  the  issues,  we  perceive  nothing 
material  in  the  change  of  the  instruction  which  should  have 
prejudiced  the  defendants. 

Objection  is  taken  to  the  declaration  as  insufficient,  because 
the  election  or  assent  of  the  landlords  to  the  alleged  tenancy 
is  not  averred. 

The  declaration,  after  averring  the  making  of  the  original 
leases,  the  occupation  and  holding  over,  the  continuance  by 
reason  thereof  of  the  tenancy  for  another  year  at  the  same 
rent,  avers,  that  by  means  of  the  premises  the  defendants 
became  liable  to  pay  the  sum  demanded  as  rent,  and  being  so 
liable  promised  the  plaintiffs  to  pay  them  such  sum  on 
request.  The  election  and  assent  of  the  Gardners  is  shown 
by  the  bringing  of  the  suit  itself.  Besides,  the  alleged  defect, 
if  it  were  such,  would  be  such  an  one,  we  think,  as  would 
be  cured  by  the  verdict. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Walker,  J.:  I  do  not  concur  in  all  of  the  reasoning  in 
this  opinion. 
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William  Frick  et  al. 
v. 
The  Trustees  of  Schools. 

Filed  at   Ottawa  May  14,  1881. 

1.  Estoppel — by  acquiescence  and  acts.  A  person  who  acts  as  secretary  and 
treasurer  of  the  trustees  of  schools  of  a  township  for  eleven  years,  thereby 
sanctioning  the  validity  of  their  acts,  and  who  contracts  to  convey  them  a 
parcel  of  land  for  a  school  site,  will  be  estopped  from  denying  the  legality  of 
the  election  of  such  trustees,  although  the  poll-books  of  the  election  may  be  lost. 

2.  A  person  who  has  held  office  under  a  board  of  school  trustees  for  sev- 
eral years,  and  who  has  held  it  out  to  the  public  as  a  legally  constituted  body, 
can  not  avoid  his  contract  with  such  board  by  setting  up  that  it  had  no  legal 
existence. 

3.  School  law — election  to  select  school  house  site.  If  an  election  was  held 
in  a  school  district  to  select  a  school  house  site,  a  party  who  was  present  and 
participated  in  it,  and  those  claiming  under  him  by  deed,  will  not  be  allowed 
to  defeat  the  election  by  showing  that  the  law  was  not  in  ail  respects  observed, 
and  thus  avoid  his  contract  to  convey  ground  upon  which  to  erect  a  school 
house. 

4.  Payment — evidence  of.  A  party  sold  to  a  school  district  a  lot  of  ground 
for  a  school  house,  in  1859,  for  $25,  and  on  an  old  book  which  he  kept  while 
treasurer  of  the  trustees  of  schools  of  that  district  this  entry  was  found :  "  1860, 
Feb.  18.  By  cash  paid  F.  F.  (the  party)  on  directors'  order  No.  2,  $25,"  and 
the  proof  showed  that  possession  of  the  lot  was  taken,  and  the  same  occupied 
since  1859:  Held,  in  the  absence  of  other  evidence  that  the  money  was  paid 
for  something  else,  it  would  be  presumed  that  the  payment  was  for  the  lot. 

"Writ  of  Error  to  the  Circuit  Court  of  Mercer  county; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  B.  C.  Taliaferro,  for  the  plaintiffs  in  error. 

Messrs.  Pepper  &  Wilson,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  the  Trustees  of 
Schools  of  township  13  north,  range  4  west,  in  Mercer 
county,  in  connection  with  the   school  directors  of  district 
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No.  2,  in  the  same  township,  against  William  Frick  and 
Hattie  Frick,  to  enforce  the  specific  performance  of  a  con- 
tract alleged  to  have  been  made  in  1859,  between  the  direct- 
ors of  the  district  and  Frederick  Frick,  under  which  Frick 
agreed,  for  the  consideration  of  $25,  to  convey  one  acre  of 
land  for  a  school  house  site. 

On  the  hearing,  on  bill,  answer,  replication  and  proofs,  a 
decree  was  rendered  substantially  as  prayed  for  in  the  bill,  to 
reverse   which  the   defendants   sued  out  this  writ  of  error. 

The  first  point  relied  upon  by  the  defendants  to  reverse  the 
decree  is,  that  complainants  failed  to  prove  that  at  the  time 
the  purchase  was  made  there  was  a  board  of  school  trustees 
in  the  township,  and  hence  there  was  no  person  capable  of 
taking  the  property  as  grantee,  under  the  contract.  Sec.  35, 
Rev.  Stat.  1845,  p.  503,  provides:  "That  each  congressional 
township,  as  surveyed  and  laid  off  by  the  authorities  of  the 
United  States,  is  hereby  established  a  township  for  school 
purposes.  The  business  of  the  township  shall  be  done  by 
three  trustees,  to  be  elected  by  the  legal  voters  of  the  town- 
ship, and  the  said  township,  upon  the  election  of  trustees  as 
aforesaid,  as  herein  provided,  shall  be  a  body  corporate  and 
politic,  by  the  name  and  style  of  trustees,  etc.,  with  perpetual 
succession,  etc.,  and  power  to  sue  and  be  sued."  If  the  legal 
voters  of  the  township,  prior  to  the  date  of  the  alleged  con- 
tract, held  an  election  and  elected  trustees,  there  could  be  no 
doubt  in  regard  to  the  power  of  the  board  to  hold  property 
purchased  for  school  purposes,  in  its  corporate  capacity.  It 
is  true,  no  poll-book  showing  an  election  was  produced,  but 
it  was  proven  that  as  early  as  1848  the  township  had  three 
school  trustees,  who  were  engaged  in  the  discharge  of  the 
duties  enjoined  upon  them  by  the  School  law.  In  1848  the 
school  trustees,  as  the  law  then  required,  made  a  return  to 
the  county  clerk  of  Mercer  county  that  they  had  divided  the 
township  into  two  districts,  Nos.  1  and  2,  the  boundaries  of 
each  being  definitely  marked  on  a  plat.  This  return  was 
dated  March  14,  1848,  and   signed  by  Frederick  Frick,  sec- 
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retary  and  treasurer  of  the  township.  On  the  1st  day  of 
April,  1854,  the  trustees  made  another  return  to  the  county 
clerk,  showing  that  they  had  redistricted  the  township,  and 
divided  it  into  six  districts.  This  return  was  accompanied 
with  a  plat,  and  signed  by  Frederick  Frick,  treasurer.  On 
the  7th  day  of  April,  1855,  another  return  was  made  to  the 
county  clerk,  showing  other  changes  in  the  boundaries  of  the 
districts,  which  was  also  attested  by  Frederick  Frick,  treas- 
urer. Again,  in  1858,  the  year  before  the  land  in  question 
was  purchased,  the  trustees  made  other  alterations  in  the 
boundaries  of  the  districts,  and  a  new  plat  was  returned, 
attested  by  Frick,  treasurer,  as  before. 

Here  was  a  period  of  eleven  years  that  Frederick  Frick 
acted  as  secretary  and  treasurer  of  the  board  of  school  trus- 
tees of  the  township.  He  acted  as  an  officer  of  the  board, 
and  sanctioned  the  validity  of  their  acts  and  doings.  Under 
such  circumstances,  when  he  contracted  to  sell  a  lot  for  a 
school  house  site  to  the  directors  of  district  No.  2,  knowing, 
as  he  did,  the  title  would  go  to  the  trustees,  he  is  estopped 
from  denying  the  legality  of  the  election  of  the  school  trus- 
tees. Wood  v.  The  Kingston  Coal  Co.  48  111.  356 ;  Lombard 
v.  Chicago  Sinai  Congregation,  64  id.  477. 

It  would  be  inequitable  to  allow  him  to  hold  office  under 
the  board,  and  hold  it  out  to  the  public  as  a  legally  consti- 
tuted body,  contract  with  it,  and  then,  when  sued  on  a  contract 
thus  made,  set  up  that  the  board  had  no  legal  existence. 

It  is  next  urged,  that  there  was  no  school  district  No.  2. 
The  school  trustees  were  required  to  divide  the  township  into 
districts,  and  return  a  plat  thereof  to  the  county  clerk.  The 
plats  read  in  evidence  dividing  the  township  into  school  dis- 
tricts, established  the  existence  of  district  No.  2,  and  should 
there  be  any  doubt  in  regard  to  the  fact,  from  this  evidence, 
the  testimony  of  George  Frick,  introduced  by  defendants, 
leaves  no  room  for  doubt.  He  testified,  in  substance,  that 
when  the  contract  was  made  for  the  lot,  he  and  Strong  and 
Willets  were  the  directors  in  the  district. 
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It  is  next  urged,  that  the  lot  was  never  paid  for, 
and  no  vote  of  the  district  was  taken  to  select  the 
site  or  vote  a  tax  to  build  the  school  house.  No  record 
of  the  proceedings  of  this  district  can  be  found  prior  to 
1864,  and  it  became  necessary  to  resort  to  other  evi- 
dence to  establish  what  had  been  done  in  the  district. 
Win.  P.  Strong  testified,  that  an  election  was  held  in  the  fall 
of  1859,  in  the  grove  where  the  school  house  now  stands,  to 
select  a  school  house  site,  and  that  all  the  votes  cast  were  for 
the  site  where  the  house  now  stands;  that  Frick  was 
present  and  wrote  most  of  the  tickets  used  at  the  election. 
This  is  corroborated  by  other  evidence.  If  it  be  true  that  all 
the  formalities,  of  the  law  were  not  observed  in  holding  the 
election, — if,  as  the  evidence  shows,  Frick  was  present  and 
participated  in  the  election, — public  policy  forbids  Frick,  and 
defendants  who  claim  title  by  deed  under  him,  from 
defeating  the  election  on  the  ground  that  the  law  was  not  in 
all  respects  fully  observed.      The  People  v.  Waite,  70  111.  25. 

We  now  come  to  the  question  whether  the  lot  was  paid  for 
by  the  district.  It  appears  from  the  evidence,  that  a  school 
house  was  erected  on  the  lot  in  1859;  the  lot  was  fenced  and 
a  well  dug,  and  it  has  been  used  and  occupied  by  the  district 
as  a  school  house  site  from  1859  down  to  the  present  date. 
There  is  some  conflict  in  the  evidence  whether  the  $25  which 
the  district  agreed  to  pay  Frick  for  the  lot  has  been  paid  or 
not,  but  the  decided  preponderance  of  the  evidence  is  that 
the  money  was  paid.  An  old  book,  which  Frick  kept  while 
he  was  treasurer,  was  found  and  introduced  in  evidence.  In 
this  book  an  entry  was  found,  as  folloAVs:  "  1860,  Feb.  18. 
By  cash  paid  F.  Frick,  on  directors'  order  No.  2,  $25." 
This  entry  shows,  beyond  dispute,  that  the  district  paid  Frick 
the  amount  of  money  which  was  agreed  to  be  paid  for  the 
lot,  and  in  the  absence  of  other  evidence  that  this  money  was 
paid  for  something  else,  the  presumption  would  be  that  it 
was  paid  for  the  lot.  Again,  the  fact  that  the  district  took 
possession  of  the  lot,  and  held  and  used  it  without  objection 
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from  Frick,  or  without  any  effort  on  his  part  to  obtain  pos- 
session of  the  property,  in  connection  with  the  credit  in  his 
book  for  the  exact  amount  agreed  to  be  paid,  seems  ample  to 
establish  the  fact  that  the  land  was  paid  for.  There  is  some 
evidence  in  the  record  that  Frick  had  other  dealings  with 
the  district,  and  it  might  be  true  that  this  $25  was  paid  on 
something  else,  but  it  was  not  shown  that  the  district  was 
indebted  to  Frick  in  the  sum  of  $25  for  any  other  thing 
except  the  schoul  house  sice,  and  the  presumption  is  the 
money  was  paid  for  that  purpose. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Henry  Hyslop  et  al. 

v. 

Martin  Finch. 

Filed  at  Ottawa  May  14,  1881. 

1.  Appeal — when  it  lies  from  Appellate  Court.  An  appeal  lies  from  the  final 
judgment  of  the  Appellate  Court  to  this  court,  in  a  common  law  proceeding 
by  certiorari,  without  any  certificate  of  questions  of  law,  and  without  regard 
to  the  magnitude  of  the  interests  involved,  there  being  no  property  rights 
directly  involved. 

2.  Certiorari — at  common  law — ivhen  it  will  lie.  There  are  two  classes  of 
cases  in  which  a  common  law  certiorari  will  lie:  first,  where  it  is  shown  that 
the  inferior  court  or  jurisdiction  has  exceeded  its  jurisdiction;  and,  second, 
where  it  is  shown  that  the  inferior  court  or  jurisdiction  has  proceeded  illegally, 
and  no   appeal  or  writ  of  error  will  lie. 

3.  Same — office  of  the  writ.  The  common  law  writ  of  certiorari  simply 
brings  before  the  court,  for  inspection,  the  record  of  the  inferior  tribunal  or 
body,  and  its  judgment  affects  the  validity  of  the  record  alone, — that  is, 
determines  that  it  is  valid  or  invalid. 

4.  Same — evidence  considered  as  to  allowance  of  writ.  It  being  within  the 
discretion  of  the  court  to  grant  or  refuse  the  writ,  extrinsic  evidence  to  the 
record  may  be  received  to  show  that  no  injustice  has  been  done, — that  if  the 
proceedings  shall  be  quashed  the  parties   can  not  be  placed  in  statu  quo,  or 
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that  for  any  good  reason  the  writ  ought  not  to  be  granted.  If  such  evidence 
is  given  by  the  respondent,  the  petitioner  will  have  the  right  to  rebut  it.  But 
when  the  record  is  before  the  court  on  the  return  of  the  writ,  the  court  will 
look  only  at  the  record. 

5.  Same — laches,  when  a  bar.  Mere  lapse  of  time,  short  of  the  limitation 
for  prosecuting  a  writ  of  error,  will  not  bar  the  issuing  of  the  common  law 
certiorari;  and  in  order  that  it  may  be  barred  by  ladies,  it  must  appear 
that  since  the  making  of  the  record  sought  to  be  reviewed,  and  upon  its 
assumed  validity,  something  has  been  done  so  that  great  public  detriment  or 
inconvenience  might  result  from  declaring  it  invalid. 

6.  On  the  20th  of  August,  1877,  certain  commissioners  of  highways  ordered 
the  laying  out  and  establishing  of  a  highway.  In  the  vacation  preceding  the 
March  term,  1879,  of  the  circuit  court  of  the  county  in  which  the  proceedings 
were  hnd,  one  of  the  owners  of  the  lands  across  which  the  highway  had  been 
established  applied  to  the  judge  of  that  court  for  the  common  law  writ  of 
certiorari,  to  bring  in  review  the  action  of  the  commissioners.  It  did  not  appear 
that  any  act  whatever  had  been  done  upon  the  assumed  validity  of  the  order 
of  the  commissioners,  or  that  any  injurious  results  would  follow  from  a  judg- 
ment declaring  it  invalid.  It  was  held,  no  laches  was  shown  which  should  bar 
the  writ. 

7.  Taking  private  property  for  public  use — prerequisites.  Whenever, 
in  pursuance  of  law,  the  property  of  an  individual  is  to  be  divested  by  pro- 
ceedings against  his  will,  there  must  be  a  strict  compliance  with  all  the 
provisions  of  the  law  which  are  made  for  his  protection  and  benefit.  Those 
provisions  must  be  regarded  as  in  the  nature  of  conditions  precedent,  which 
must  not  only  be  complied  with  before  the  right  of  the  property  owner  is 
disturbed,  but  the  party  claiming  authority  under  the  adverse  proceeding 
must  affirmatively  show  such  compliance. 

8.  Same — compensation,  not  benefits,  for  property  taken.  A  party's  land  can 
not,  under  any  guise  or  pretext,  be  taken  for  a  highway  until  compensation, 
ascertained  by  a  jury  as  prescribed  by  the  statute,  is  paid  to  him,  and  the 
record  must  affirmatively  show  that  the  law  has  been  observed.  Where  the 
verdict  of  the  jury  shows  that  benefits  were  allowed  against  the  value  of  the 
land,  it  will,  under  the  order  establishing  the  road,  be  absolutely  void.  Such 
defect  goes  to  the  jurisdiction  of  the  commissioners.  The  owner  of  land 
condemned  for  a  highway  for  the  use  of  the  public  is  entitled  to  be  paid  in 
money  for  the  full  value  of  the  land  actually  taken,  and  he  can  not  be  paid 
therefor  in  benefits  to  result  from  the  laying  out  of  the  highway.  As  to  dam- 
ages, he  may  be  thus  compensated. 

9.  Same — construction  of  the  statutes,  on  the  subject  of  compensation  for  land 
taken  for  highway.  The  act  of  May  26,  1877,  concerning  "roads  and  bridges 
in  counties  under  township  organization,"  as  respects  the  matter  of  awarding 
compensation  and  assessing  benefits,  makes  no  discrimination  between  the 
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value  of  the  land  actually  taken,  and  damages  otherwise  resulting  to  land 
owners  in  consequence  of  laying  out  and  establishing  highways.  But  the 
chapter  of  the  Rev.  Stat.  1874,  on  the  subject  of  "Eminent  Domain,"  does 
make  such  discrimination,  and  is  to  be  construed  in  pari  materia  with  the 
statute  in  relation  to  roads  and  bridges,  supplementing  such  statute  wherever 
it  is  deficient  in  respect  to  the  same  subject  matter. 

10.  Same — excuse  for  failure  to  condemn.  To  excuse  a  failure  to  condemn 
land  for  a  highway,  and  the  assessment  of  the  owner's  compensation,  on  the 
ground  of  there  being  no  claim  for  the  same,  his  release  in  writing  should  be 
filed  in  the  town  clerk's  office,  and  recorded  with  the  order  laying  out  the  road. 

11.  Same — effect  of  change  in  the  law  pending  proceedings.  Where  steps  were 
taken  to  lay  out  a  highway,  by  commissioners  of  highways,  prior  to  July  1, 
1877,  when  the  act  of  May  26,  1877,  took  effect,  but  not  completed  until  after- 
wards, it  was  held,  that  what  had  been  done  prior  to  July  1,  1877,  pursuant 
to  the  provisions  of  the  act  of  April  11,  1873,  was  valid,  and  what  remained 
to  be  done,  to  be  valid,  must  conform  to  the  requirements  of  the  act  of  May 
26,  1877. 

12.  Errors — not  assigned  in  Appellate  Court  can  not  be  in  this  court.  An 
alleged  error  of  the  circuit  court  not  assigned  for  error  in  the  Appellate 
Court,  can  not  be  urged  in  this  court.     It  comes  too  late. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Grundy  county;  the  Hon.  Josiah  McRobekts,  Judge, 
presiding. 

Petition  was  filed  by  appellee,  in  the  circuit  court  of 
Grundy  county,  for  a  common  law  certiorari.  An  order  was 
made  by  one  of  the  circuit  judges,  in  vacation,  that  the  writ 
issue. 

At  the  March  term,  1879,  of  the  circuit  court  of  Grundy 
county,  by  stipulation  of  parties,  it  was  agreed  that  the  facts 
stated  in  the  petition  should  be  taken  and  accepted  as  a  return 
to  the  writ,  and  thereupon  appellants  moved  to  quash  the 
writ,  but  this  motion  was  overruled;  and  thereupon  the 
court  adjudged  that  the  record  and  proceedings  brought 
before  it  by  the  writ  were  illegal  and  void,  and  wholly  with- 
out effect  for  establishing  a  public  highway. 

Proper  exception  was  taken  to  the  several  rulings  of  the 
circuit  court,  and  appellants  took  the  case,  by  appeal,  to  the 
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Appellate  Court  for  the  Second  District.  That  court,  by  its 
judgment,  affirmed  the  judgment  of  the  circuit  court.  The 
present  appeal  is  from  the  last  named  judgment. 

The  matters  presented  by  the  record,  material  to  the  ques- 
tions here  discussed,  are:  On  or  about  the  23d  of  May,  1877, 
a  petition,  duly  signed,  posted  and  verified,  was  presented  to 
the  commissioners  of  highways  of  the  town  of  Vienna,  in 
Grundy  county,  praying  that  a  certain  public  highway,  therein 
particularly  described,  be  established  and  maintained — the 
line  whereof  crosses  the  lands  of  appellee  and  others;  that  on 
the  30th  of  June,  1877,  the  commissioners  having  met,  etc., 
decided  and  publicly  announced  that  they  granted  the  prayer 
of  the  petition,  and  indorsed  upon  the  petition  a  brief 
memorandum  of  their  decision,  signed  by  them  as  commis- 
sioners; that  the  commissioners  were  unable  to  agree  with 
appellee  in  regard  to  his  damages,  and  thereupon,  on  the 
17th  of  July,  1877,  they  certified  to  -"W.  H.  Curtis,  a  justice 
of  the  peace  of  said  county,  that  they  were  unable  to  agree 
upon  the  damages  that  the  different  owners  would  sustain  by 
reason  of  the  location  of  said  highway, — among  which 
owners  appellee  was  one, —  and  asked  for  a  jury  to  assess  the 
damages  of  said  owners;  that  thereupon  said  justice  of  the 
peace  proceeded  to  give  said  commissioners  the  names  of 
eighteen  men  from  which  to  select  a  jury  for  the  purpose  of 
assessing  the  damages  of  said  owners,  including  appellee; 
that  thereupon  the  said  justice  of  the  peace,  in  the  absence 
of  appellee,  issued  a  summons  for  six  men  to  appear  before 
him,  at,  etc.,  on  the  24th  of  July,  1877,  at  10  o'clock  A.  M., 
to  assess  the  damages  of  said  owners;  that  on  said  24th  of 
July,  1877,  the  said  jury,  composed  only  of  six  men,  was 
impanelled,  and  proceeded  to  assess  the  damages  of  the  land 
owners,  including  appellee,  and,  as  to  appellee,  their  verdict 
was  as  follows:  "We,  the  undersigned  jurors,  after  viewing 
the  location  of  said  contemplated  road,  and  carefully  consid- 
ering the  damages  as  well  as  the  benefits  to  the  owners  of  the 
land  over  which   said  road   is   designed    to   run,  do  hereby 
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return  this  our  verdict,  which  is  as  follows,  to-wit :  *  *  * 
For  Martin  Finch  we  balanced  the  benefits  against  the 
damages,  and  found  them  equal ;"  and  that  afterwards,  and  on 
the  20th  of  August,  1877,  the  commissioners  proceeded  to 
lay  out  and  establish  the  highway,  as  prayed  for  in  the 
petition.     The  road  established  is  sixty  feet  in  width, 

The  errors  assigned  are  : 

1st.  The  Appellate  Court  erred  in  affirming  the  judgment 
of  said  circuit  court  of  Grundy  county. 

2d.  The  said  Appellate  Court  erred  in  rendering  judg- 
ment for  costs  against  said  appellants. 

Messrs.  Jordan  &  Stough,  for  the  appellants: 

In  assessing  the  damages,  the  jury  were  acting  in  the 
capacity  of  a  judge,  and  an  error  of  judgment  on  the  part 
of  the  judge,  either  as  to  the  facts  or  the  law  of  the  case, 
can  not  be  inquired  into  on  a  writ  of  certiorari.  Doolittle  v. 
Galena  and  Chicago  Union  Railroad  Co.   14  111.  381. 

The  jurisdiction  of  an  inferior  court  being  once  estab- 
lished, the  superior  court  will  then  presume  facts  sufficient 
to  sustain  its  jurisdiction.  Morgan  Y.Green,  17  111.  395; 
Commissioners  v.  Harper,  38  id.  103. 

After  the  jurisdiction  of  the  inferior  court  has  been  once 
established,  the  superior  court  on  certiorari  will  consider  no 
error  that  does  not  affirmatively  appear  upon  the  record. 
Mara,  and  Pac.  Rolling  Mill  Co.   v.  Morgan,  41  Mich.  296. 

The  laying  out  and  opening  of  a  public  highway  is  not  an 
exercise  of  judicial  powers,  but  the  presumption  is  that  all 
the  antecedent  proceedings  have  been  regular.  Nealy  v. 
Brown  et  al.  1  Gilm.  10;  Waddle  v.  Duncan,  63  111.  226; 
Carr  v.  Fayette,  37  Iowa,  608.  f 

The  common  law  writ  of  certiorari  can  issue  to  inferior 
tribunals  and  jurisdictions  only  in  cases  where  they  exceed 
their  jurisdiction,  and  in  cases  where  they  proceed  illegally, 
and  there  is  no  appeal  or  other  mode  of  directly  reviewing 
their  proceedings.     People  v.  Williamson,  13  111.   660;  Doo- 
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little  v.  Galena  and  Chicago  Union  Railroad  Co.  14  id.  381; 
Miller  et  al.  v.  Trustees  of  Schools,  88  id.  26. 

If  the  relator  was  dissatisfied  with  the  damages  assessed, 
he  might  have  appealed  to  three  supervisors  of  the  county 
outside  of  the  town,  when  another  jury  could  have  been 
called.  Rev.  Stat.  1874,  pp.  928,  929,  sees.  99  and  100; 
Hanhins  v.  Calloway  et  al.  88  111.  155. 

The  petitioner  having  full  notice  of  the  time  when  and 
the  place  where  the  damages  would  be  assessed,  and  failing 
to  present  any  claim  therefor  at  the  time  of  such  assessment, 
but  wilfully  absenting  himself,  is  forever  thereafter  estopped 
from  insisting  upon  any  damages.  Ferris  v.  Ward,  4  Gilm. 
499;  County  of  Sangamon  v.  Brown  et  al.  13  111.  207;  Taylor 
v.  Marcy,  25  id.  426. 

The  writ  of  certiorari,  when  used  for  the  purpose  of 
reviewing  the  acts  and  decisions  of  special  jurisdictions 
created  by  statute,  and  which  do  not  proceed  according  to 
the  course  of  the  common  law,  does  not  issue  ex  debito  jus- 
titice,  but  only  upon  application  to  the  court,  and  special 
cause  shown.  Trustees,  etc.  v.  School  Directors,  88  111.  100; 
People  v.  Supervisors,  15  Wend.  198;  In  re  Lantis  et  al.  9 
Mich.  324;  Holden  v.  County  Comr's.  7  Mete.  565;  Whate- 
ley  v.  County  Comrs.  1  id.  336. 

That  the  writ  should  have  been  denied  for  laches,  counsel 
cited  In  re  Lantis  et  al.  9  Mich.  324;  Perkins  et  al.  v.  Had- 
ley,  4  Hayw.  143;  Keys  v.  Maria  Co.  42  Cal.  253;  Har- 
baugh  v.  Martin,  30  Mich.  236;  People  ex  rel.  v.  Drain. 
Commissioners,  etc.  40  id.  745. 

Messrs.  Hill  &  Dibell,  for  the  appellee: 

,As  to  the  jurisdiction  of  the  Supreme  Court  to  entertain 
this  appeal,  counsel  cited  Lewis  v.  Shear,  93  111.  121;  Han- 
cock v.  Tower,  id.  150;  Morris  v.  Preston,  id.  215;  Preston 
v.  Gahl,  94  id.  586;  McGulrk  v.  Burry,  93  id.  118;  Whit- 
mer  et  al.  v.  Comrs.  Highways,  96  id.  289 ;  Baber  v.  Pitts- 
burgh, Cincinnati  and  St.  Louis  Railroad  Co.  93  id.  343. 
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The  full  value  of  land  taken  or  sought  to  be  taken  for 
public  use  must  be  paid  in  money,  regardless  of  any  and  all 
benefits  or  advantages  which  may  result  from  laying  the  road. 
Comrs.  of  Highways  v.  Durham,  43  111.  86 ;  Kine  v.  Defen- 
baugh,  64  id.  291 ;   Carpenter  v.  Jennings,  77  id.  250. 

A  proceeding  to  condemn  land  for  a  right  of  way,  being 
an  extraordinary  and  summary  remedy,  and  not  according  to 
the  course  of  the  common  law,  the  party  exercising  the 
power  must  strictly  observe  all  the  requirements  of  the 
statute  under  which  he  acts.  Chicago  and  Alton  Railroad 
Co.  v.  Smith,  78  111.  96. 

An  appeal  presupposes,  and  indeed  is  a  recognition  of, 
jurisdiction.  Where  the  commissioners  or  jury  act  without 
or  exceed  their  jurisdiction,  certiorari  is  the  proper  remedy. 
An  appeal  can  not  remedy  the  evil  complained  of.  Comrs. 
etc.  v.Harper,  38  111.  103;  Frizell  Y.Rogers,  82  id.  112; 
Bailey  v.  McCain,  92  id.  277. 

As  to  the  question  of  laches,  counsel  cited  Trustees,  etc.  v. 
School  Directors,  88  111.  100;  People  v.  Supervisors  of  Alle- 
ghany, 15  Wend.  198;  People  v.  Mayor,  2  Hill,  12;  Elmen- 
dorf  v.  Mayor,  etc.  25  Wend.  692 ;  Thompson  v.  Muttnoonah 
Co.  2  Oregon,  34 ;  Holden  v.  County  Comrs.  etc.  7  Mete. 
565 ;  Rutland  v.  County  Comrs.  etc.  20  Pick.  77. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Three  questions  are  presented  for  our  consideration  upon 
this  record : 

First — Has  this  court  jurisdiction, — no  question  of  law 
having  been  certified  by  the  Appellate  Court? 

Second — Is  the  writ  barred  by  laches  in  suing  it  out? 

Third — Was  the  order  of  the  commissioners  of  highways, 
ordering  the  highway  to  be  laid  out  and  established,  void? 

1.  The  common  law  writ  of  certiorari  simply  brings 
before  the  court,  for  inspection,  the  record  of  the  commis- 
sioners of  highways;  and  its  judgment  affects  the  validity 
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of  the  record  alone — i.  e. — determines  that  it  is  valid  or 
invalid.  Uoolittle  v.  Galena  and  Chicago  Union  Railroad 
Co.  14  111.  381;  People  ex  rel.  v.  Wilkinson,  13  id.  660; 
Chicago  and  Rock  Island  Railroad  Co.  v.  Whipple,  22  id. 
105 ;  Chicago  and  Mock  Island  Railroad  Co.  v.  Fell,  id. 
333;   Comrs.  of  Highioays  v.  Supervisors,  etc.  27  id.  140. 

Necessarily,  therefore,  no  property  rights  are  directly 
involved,  and  the  right  of  appeal,  without  any  certificate, 
exists,  under  the  authority  of  Baber  v.  Pittsburgh,  Cincinnati 
and  St.  Louis  Railroad  Co.  93  111.  342. 

In  that  case,  at  page  355,  it  was  said :  "  Inasmuch  as  the 
90th  section,  and  the  provisions  of  the  8th  section,  which 
relate  to  the  specific  classes  therein  provided  for,  have  refer- 
ence only  to  such  legal  proceedings  as  are  instituted  to 
recover  either  chattels  or  money,  it  follows  that  there  is  yet 
another  class  of  cases  which  do  not  directly  involve  property 
rights,  and  therefore  do  not  fall  within  either  of  the  three 
classes  above  mentioned.  This  class  of  cases  will  include 
bills  for  divorce,  actions  of  mandamus,  and  certain  classes  of 
cases  of  bills  for  injunctions,  where  they  are  not  in  effect 
brought  to  recover  chattels  or  a  money  demand."  To  this 
list,  manifestly,  should  be  added  cases  of  common  law  cer- 
tiorari. It  was  also  farther  said:  "In  all  cases  of  this 
character,  not  directly  involving  property  rights,  an  appeal 
or  writ  of  error  lies  without  regard  to  the  magnitude  of  the 
interests  involved." 

The  motion  to  dismiss  the  appeal  is  overruled. 

2.  In  Trustees,  etc.  v.  School  Directors,  88  111.  100,  we  held, 
under  the  facts  presented  by  that  record,  that  a  writ  of  cer- 
tiorari ought  not  to  have  been  granted,  and  having  been 
granted,  should  be  dismissed,  because  of  the  laches  in  suing 
it  out.  Three  years  of  time  only  had  there  elapsed  since  the 
making  of  the  record  sought  to  be  reviewed,  but  we  said  : 
"A  proper  plat  of  the  district,  as  constituted  after  the 
changes  effected  by  the  action  of  the  board,  was  made  and 
filed  with   the  county  clerk,  at   the  time;    and    thereafter 
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the  school  funds  were  apportioned  in  accordance  with  such 
changes,  and  the  presumption  is  that  taxes  for  school  pur- 
poses were  thus  levied  and  collected/'  etc. 

The  record  here  fails  to  show  that  any  act  whatever  has 
been  done  upon  the  assumed  validity  of  the  order  of  the 
commissioners  in  ordering  the  highway  to  be  laid  out  and 
established,  and  there  is  nothing  from  which  we  may  infer 
that  injurious  results  will  flow  from  a  judgment  declaring 
the  order  invalid. 

Mere  lapse  of  time,  alone,  short  of  the  limitation  for  prose- 
cuting .  a  writ  of  error,  will  not  bar  the  issuing  of  a  com- 
mon law  certiorari;  and  in  order  that  it  may  be  barred  by 
laches,  it  must  appear  that  since  the  making  of  the  record 
sought  to  be  reviewed,  and  upon  its  assumed  validity,  some- 
thing has  been  done  so  that  great  public  detriment  or  incon- 
venience might  result  by  declaring  it  invalid. 

The  correct  practice,  we  think,  is  laid  down  in  Rutland  v. 
Comrs.  etc.  20  Pick.  77.  It  is  there  said  :  "  A  petition  for 
a  writ  of  certiorari  is  well  understood  to  be  addressed  to  the 
discretion  of  the  court.  When  the  record  is  before  the  court 
upon  the  return  of  the  writ,  the  court  will  look  only  at  the 
record.  For  this  reason,  it  would  be  futile  to  admit  evidence 
to  contradict  the  record  on  the  petition  for  a  certiorari,  but  it 
being  within  the  discretion  of  the  court  to  grant  or  refuse 
the  writ,  extrinsic  evidence  to  the  record  may  very  properly 
be  received,  to  show  that  no  injustice  has  been  done,  and  that 
a  certiorari  ought  not  to  be  issued.  The  petitioners  in  the 
case  before  us  will,  in  the  first  place,  exhibit  the  record,  and 
point  out  in  what  particulars  they  deem  it  to  be  erroneous  or 
defective;  and  then  the  respondent  may  prove,  by  extrinsic 
evidence,  that  no  injustice  has  been  done, — that  if  the  pro- 
ceedings shall  be  quashed  the  parties  can  not  be  placed  in 
statu  quo,  or  that  for  any  good  reason  a  certiorari  ought  not 
to  be  granted.  If  such  evidence  shall  be  offered  by  the 
respondent,  the  petitioners  will  of  course  have  a  right  to 
rebut  it  by  like  evidence." 
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No  laches  is  shown  which,  in  our  opinion,  should  bar  the 
present  writ. 

3.  When  the  petition  for  this  highway  was  filed  in  the 
town  clerk's  office,  (May  23,  1877,)  and  when  the  commis- 
sioners made  their  order  granting  its  prayer,  (June  30,  1877,) 
the  "Act  in  regard  to  roads  and  bridges  in  counties  under 
township  organization/'  approved  and  in  force  April  11, 
1873,  was  in  force.  Rev.  Stat.  1874,  p.  912.  But  another 
"  Act  in  regard  to  roads  and  bridges  in  counties  under  town- 
ship organization,"  was  approved  May  26,  1877,  and  went 
into  force  on  the  1st  of  July  of  that  year.  Laws  of  1877,  p. 
178.  Sections  88  and  89,  of  this  last  named  act,  are  as 
follows: 

il  Section  88.  That  an  act  entitled  fAn  act  in  regard  to 
roads  and  bridges/  approved  April  10,  1872,  and  in  force 
August  15,  1872,  so  far  as  the  same  relates  to  counties 
under  township  organization,  and  also  all  other  acts  and 
parts  of  acts  inconsistent  herewith,  be  and  the  same  are 
hereby  repealed :  Provided,  that  the  repeal  of  said  act 
shall  not  affect  any  suit  or  proceeding  pending,  or  impair 
any  right  existing,  at  the  time  this  act  shall  take  effect. 

"  Section  89.  That  any  act  or  part  of  act,  inconsistent 
with  this,  be  and  the  same  is  hereby  repealed." 

The  act  of  April  10,  1872,  had  been  repealed  by  the 
57th  section  of  the  act  of  April  11,  1873, — Rev.  Stat.  1874, 
p.  945, — and  the  question  is  raised  in  argument,  -whether  we 
can  hold  the  intent  of  the  legislature,  by  the  88th  section  of 
the  act  of  May  26,  1877,  was  to  repeal  the  act  of  April  10, 
1872,  or  the  act  of  April  11,  1873. 

There  would  hardly  seem  room  for  construction  here. 
There  is  no  ambiguity  in  the  language.  The  act  of  April 
11,  1873,  contains  an  emergency  clause,  whereby  it  went  into 
force  immediately  upon  its  approval,  while  the  act  of  April 
10,  1872,  contained  no  such  clause,  but,  by  its  own  terms, 
went  into  force  on  the  15th  day  of  August,  1872;  and  the 
88th  section  expressly  says,  that  it  is  the  act  of  April  10,  and 
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in  force  August  15,  1872,  that  is  thereby  repealed,  and  the 
rights  under  which  are  thereby  saved.  No  doubt  those  who 
framed  the  act  supposed  that  the  only  act  in  relation  to 
roads  and  bridges  then  in  force  was  the  act  of  April  10, 
1872;  but  this  mistake  on  their  part  would  hardly  authorize 
us  to  hold  that  this  section  does  not  apply  to  what,  in  positive 
and  unmistakable  terms,  it  says  it  does  apply. 

But  we  regard  this  as  of  but  little  consequence,  since  by 
section  2  and  section  4,  of  chap.  131,  Kev.  Stat.  1874,  p. 
1012,  it  is  enacted  as  follows: 

"Section  2.  The  provisions  of  any  statute,  so  far  as  they 
are  the  same  as  those  of  any  prior  statute,  shall  be  construed 
as  a  continuation  of  such  prior  provisions,  and  not  as  a  new 
enactment." 

"Section  4.  No  new  law  shall  be  construed  to  repeal  a 
former  law,  whether  such  former  law  is  expressly  repealed  or 
not,  *  *  as  to  any  act  done  *  *  *  or  any  right 
accrued  or  claim  arising  under  the  former  law,  or  in  any  way 
whatever  to  affect  any  such  offence  or  act  so  committed  or 
done,  *  *  *  or  any  right  accrued  or  claim  arising 
before  the  new  law  takes  effect,  save  only  that  the  proceedings 
thereafter  shall  conform,  as  far  as  practicable,  to  the  laws  in 
force  at  the  time  of  such  proceeding.  *  *  *  This  section 
shall  extend  to  all  repeals,  either  by  express  words  or  impli- 
cation, whether  the  repeal  is  in  the  act  making  any  new  pro- 
vision upon  the  same  subject  or  in  any  other  act." 

The  89th  section  of  the  act  of  May  26,  1877,  of  course 
repeals  the  act  of  April  11,  1873,  and  by  the  effect  of  these 
provisions,  what  had  been  done  prior  to  July  1,  1877,  pur- 
suant to  the  provisions  of  the  act  of  April  11,  1873,  was 
valid,  and  what  then  remained  to  be  done,  to  be  valid,  must 
conform  to  the  requirements  of  the  act  of  May  26,  1877, — and 
this  would  but  have  been  the  effect  of  section  88,  had  it 
applied  to  the  act  of  April  11,  1873. 

The  jury  impanelled  on  the  24th  of  July,  1877,  it  affirma- 
tively appears,  was  only  composed  of  six  persons.     The  jury 
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required  by  the  39th  section  of  the  act  of  May  26,  1877, 
must  be  composed  of  twelve  persons.  Moreover,  the  consti- 
tution of  1870  provides:  "Private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation. 
Such  compensation,  when  not  made  by  the  State,  shall  be 
ascertained  by  a  jury,  as  shall  be  prescribed  by  law."  And 
it  has  been  held  under  this,  the  owner  of  land  condemned  for 
a  highway  for  the  use  of  the  public  is  entitled  to  be  paid  in 
money  for  the  full  value  of  the  land  actually  taken;  aud  he 
can  not  be  paid  therefor  in  benefits  to  result  from  the  laying 
out  and  establishing  of  the  highway.  As  to  damages,  he  may 
be  thus  compensated;  but  for  the  land  actually  taken  he  must 
be  paid  its  value  in  money.  Carpenter  v.  Jennings,  77  111. 
250;  Hayes  v.  0.  0.  and  F.  R.V.  Railroad  Co.  54  111.  373; 
Peoria,  Pehin  and  Jacksonville  Railroad  Co.  v.  Laurie,  63  id. 
265 ;  Todd  v.  The  KanJcakee  I.  R.  Railroad  Co.  78  id.  530. 

It  is  true,  the  act  of  May  26,  1877,  makes  no  discrimina- 
tion between  the  value  of  the  land  actually  taken,  and  dam- 
ages otherwise  resulting  to  land  owners  in  consequence  of 
laying  out  and  establishing  highways,  but  provides  only  for 
assessing  damages  generally.  But  the  47th  chapter  of  the 
Eev.  Stat.  1874,  which  treats  of  "  Eminent  Domain,"  (p.  475,) 
does  make  such  discrimination,  and  points  out  the  mode  for 
ascertaining  the  value  of  the  land  taken. 

The  1st  section  of  that  chapter  repeats  the  constitutional 
provision  before  quoted,  and  the  2d  section  provides:  "  That 
in  all  cases  where  the  right  to  take  private  property  for 
public  use,  without  the  owner's  consent,  or  the  right  to  con- 
struct or  maintain  any  public  road,  *  *  *  or  which  may 
damage  property  not  actually  taken,  has  been  heretofore  or 
shall  hereafter  be  conferred  by  general  law  or  special  charters 
upon  any  corporate  or  municipal  authority,  public  body, 
officer  or  agent,  person,  commissioners  or  corporation,  and 
the  compensation  to  be  paid  for  or  in  respect  of  the  property 
to  be  appropriated  or  damaged  for  the  purposes  above  men- 
tioned, can   not   be  agreed   upon   by   the  parties   interested, 
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*  *  *  it  shall  be  lawful,"  etc.,  and  then  follow  directions 
as  to  the  mode  of  impanelling  a  jury,  bringing  adverse  par- 
ties into  court,  etc. 

The  8th  section  prescribes  the  oath  to  be  taken  by  the  jury, 
and  the  9th  section  is  as  follows:  "Said  jury  shall,  at  the 
request  of  either  party,  go  upon  the  land  sought  to  be  taken 
or  damaged,  in  person,  and  examine  the  same,  and  after 
hearing  the  proof  offered  make  their  report  in  writing,  *  * 
so  as  clearly  to  set  forth  and  show  the  compensation  ascer- 
tained to  each .  person  thereto  entitled,  and  the  said  verdict 
shall  thereupon  be  recorded :  Provided,  that  no  benefits  or 
advantages  which  may  accrue  to  lands  or  property  affected 
shall  be  set  off  against  or  deducted  from  such  compensation, 
in  any  case."  And  the  10th  section  provides  for  the  entering 
of  judgment  upon  this  verdict,  and  declares  that  such  judg- 
ment, with  the  evidence  of  payment  of  the  amount  found  by 
the  verdict,  "shall  constitute  complete  justification  of  the 
taking  of  such  property." 

This  chapter  has  remained  in  force  since  its  enactment, 
and  upon  a  well  settled  rule  of  construction  is  to  be  con- 
strued in  pari  materia  with  the  statute  in  relation  to  roads 
and  bridges,  supplementing  such  statute  wherever  it  is  defi- 
cient in  respect  to  the  same  subject  matter. 

It  is  therefore  clear,  beyond  controversy,  that  the  verdict 
of  the  jury  before  us  fails  to  conform  to  the  requirements  of 
the  law.  If  it  be  said  the  jury  took  into  consideration  the 
value  of  the  land,  then  the  verdict  shows  that,  directly  in  the 
teeth  of  the  law,  the  jury  undertook  to  set  off  benefits  against 
it.  If  they  did  not  take  the  value  of  the  land  into  consid- 
eration, then,  under  the  constitution  and  the  law,  it  can  not 
be  entered  upon  or  taken. 

The  rule  is  :  "  Whenever,  in  pursuance  of  law,  the  property 
of  an  individual  is  to  be  divested  by  proceedings  against  his 
will,  there  must  be  a  strict  compliance  with  all  the  provisions 
of  the  law  which  are  made  for  his  protection  and  benefit. 
Those  provisions  must  be  regarded  as  in  the  nature  of  con- 
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ditions  precedent,  which  must  not  only  be  complied  with 
before  the  right  of  the  property  owner  is  disturbed,  but  the 
party  claiming  authority  under  the  adverse  proceeding  must 
affirmatively  show  such  compliance."  Cooley's  Const.  Lim. 
528.  And  so  we  have  expressly  held  in  cases  analogous  to 
the  present:  Marsh  v.  Chesnut,  14  111.  225;  Smithy.  Chicago, 
Alton  and  St.  Louis  Railroad  Co.  67  id.  191 ;  Mitchell  v. 
Illinois  and  St.  Louis  Railroad  Co.  68  id.  286 ;  Chicago  and 
Alton  Railroad  Co.  v.  Smith,  78  id.  96. 

There  are  two  classes  of  cases  in  which,  according  to  the 
previous  decisions  of  this  court,  a  common  law  certiorari  will 
lie:  1st.  Whenever  it  is  shown  that  the  inferior  court  or 
jurisdiction  has  exceeded  its  jurisdiction.  2d.  Whenever  it 
is  shown  that  the  inferior  court  or  jurisdiction  has  proceeded 
illegally,  and  no  appeal  or  writ  of  error  will  lie.  The  People 
ex  rel.  v.  Wilkinson,  supra;  Doolittle  v.  Galena  and  Chi- 
cago Union  Railroad  Co.  supra;  Chicago  and  Rock  Island 
Railroad  Co.  v.  Whipple,  supra;  Chicago  and  Rock  Island 
Railroad  Co.  v.  Fell,  supra;  Comrs.  of  Highways  v.  Supervi- 
sors, etc.,  supra. 

The  defect  here  goes  to  the  jurisdiction  of  the  commission- 
ers of  highways  to  make  the  order  declaring  the  highway 
laid  out  and  established.  It  is  not  a  mere  irregularity,  but  a 
defect,  which,  under  the  authority  of  the  cases  before  refer- 
red to,  goes  to  the  root  of  the  proceedings,  and  renders  the 
order  of  the  commissioners  absolutely  void.  Appellee's  land 
could  not,  under  any  guise  or  pretext,  be  taken  for  a  high- 
way until  compensation,  ascertained  by  a  jury  as  provided  by 
the  statute,  was  paid  to  him,  and  the  record  must  affirm- 
atively show  that  the  law  has  been  observed.  In  addition  to 
the  cases  before  referred  to,  see  The  People  ex  rel.  v.  McRob- 
erts,  62  111.  38;  Kine  v.  Defenbaugh  et  al.  64  id.  291. 

There  can  be  no  presumption  that  appellee  did  not  claim 
compensation,  and  thereby  waived  all  right  thereto;  for  to 
excuse  a  failure  to  condemn  on  that  ground,  his  release,  in 
writing,  should  have  been  filed  in  the  town  clerk's  office,  and 
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recorded  with  the  copy  of  the  order  laying  out  and  establish- 
ing the  road.  Sec.  36,  act  of  May  26,  1877,  (Laws  of  1877, 
P.  137.) 

An  additional  objectipn  is  urged  against  the  judgment  of 
the  Appellate  Court,  to  the  effect  that  it  was  error  in  the 
circuit  court  to  render  judgment  against  appellants  for 
costs.  This  was  not  assigned  for  error  in  the  Appellate 
Court,  and,  from  the  arguments  there  filed,  does  not  appear 
to  have  been  brought  to  the  attention  of  that  court  in  argu- 
ment. It  can  not  be  urged,  for  the  first  time,  here.  It 
comes  too  late. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Henry  F.  Euth 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  14,  1881. 

Criminal  law — right  to  convict  of  one  of  two  offences  charged.  On  the 
trial  of  one  under  an  indictment  for  burglary  and  larceny,  it  is  the  province 
of  the  jury  to  find  the  defendant  guilty  of  both  or  either  of  said  offences,  as  the 
evidence  may  warrant,  and  it  is  error  to  refuse  an  instruction  to  that  effect 
on  behalf  of  the  defendant.  If  the  jury  find  him  guilty  of  larceny,  they  should 
find  the  value  of  the  property  stolen. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  F.  S.  Murphy,  for  the  plaintiff  in  error: 

The  indictment  contains  three  counts,  each  one  charging, 

by  proper  averments,  the  plaintiff  in  error  with  the  crimes 

of  burglary  and  larceny. 

It  would   appear   that    this    sort   of  pleading  is   at    least 

tolerated,  and  the  defendant  was  properly  charged  with  both 
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burglary  and  larceny  in  each  count.  Lyons  et  al.  v.  People, 
68  111.  271. 

It  was  error  to  refuse  the  instruction  that  the  jury  might 
find  the  defendant  guilty  of  larceny  alone,  if  the  evidence 
warranted  it.  The  evidence,  plain  and  satisfactory,  of  the 
fact  of  the  goods  alleged  to  have  been  recently  stolen,  was 
much  stronger  evidence  of  a  larceny  of  these  goods  than  that 
defendant  had  committed  the  crime  of  burglary.  If  this 
instruction  had  been  given,  there  is  every  reason  to  believe 
the  jury  would  have  found  the  defendant  guilty  only  of  petit 
larceny.  The  injustice  done  the  accused  is  at  once  apparent 
on  account  of  the  different  degrees  of  punishment  for  the  two 
offences. 

The  motion  in  arrest  of  judgment  should  have  been  allowed. 
The  first  count  charges  the  breaking  and  entering  the  barn 
of  George  P.  Jameson,  with  intent  to  steal  the  goods  and 
chattels  of  said  Jameson  ;  the  second  with  breaking,  etc.,  the 
barn,  shed  and  buildings  of  Mary  J.  Callison,  to  commit  a 
felony,  etc.;  and  the  third  is  but  a  variation  in  statement  of 
the  same  felony  set  out  in  the  first  count. 

Here  are  two  separate  and  distinct  felonies  set  out  in  the 
first  and  second  counts.  The  building,  its  owner,  and  the 
goods  intended  to  be  stolen,  are  entirely  and  essentially  dif- 
ferent in  the  first  and  second  counts,  so  we  say  there  was  a 
joinder  of  two  separate  and  distinct  felonies,  which  is  not 
allowed.  Arch.  Cr.  Prac.  &  PI.  93 ;  1  Bish.  Cr.  Prac.  sec.  208  ; 
1  Whart.  Cr.  L.  sec.  421. 

Mr.  James  McCartney,  Attorney  General,  for  the  People: 
The  instruction  was  properly  refused  as  there  was  no 
evidence  tending  to  show  there  could  be  any  separation  of 
the  charges  of  burglary  and  larceny.  All  the  proof  tends  to 
show  that  the  person  who  committed  the  larceny  also  com- 
mitted the  burglary,  and  vice  versa. 

A  verdict  for  petit  larceny  under  an  indictment  for  burglary 
has  been  held  void.     People  v.  Ford,  30  La.  Ann.  pt.  1,  311. 
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This  court  has  held,  that  where  a  higher  and  more  atrocious 
crime  embraces  all  the  ingredients  of  a  lesser  offence,  and 
where  the  evidence  justifies  it,  the  jury  may  convict  of  the  lesser 
offence  under  an  indictment  for  the  greater.  Earllv.  People, 
73  111.  329;  Prindeville  v.  People,  42  id.  217;  Reynolds  v. 
People,  83  id.  479. 

But  a  charge  of  burglary  does  not  necessarily  include  a 
larceny.  The  breaking  and  entering  a  house  for  any  felo- 
nious purpose  constitutes  a  burglary.  The  instruction  asked 
was  clearly  not  the  law. 

Mr.  J.  J.  Tunnicliffe,  State's  Attorney  of  Knox  county, 
also  for  the  People: 

It  is  proper  for  the  pleader  to  state  the  offence  in  as  many 
different  ways  as  he  sees  fit,  to  prevent  a  variance  between 
the  proof  and  the  indictment.  Beasley  v.  People,  89  111. 
578;  Lyons  v.  People,  68  id.  271. 

The  proof  shows,  that  while  Mrs.  Mary  Callison  was  the 
owner  of  the  barn  or  stable,  George  P.  Jameson  had  rented 
the  same,  and  was  at  the  time  in  the  possession  of  the   same. 

The  instruction  was  properly  refused,  because  there  was  no 
evidence  on  which  to  base  it.  Lamb  v.  People,  77  111.  182; 
32  id.  221;  37  id.  447;  44  id.  250;  45  id.  9;  48  id.  68; 
71  id.  177;  77  id.  172. 

Per  Curiam:  This  was  an  indictment  in  the  Knox  circuit 
court,  against  Henry  F.  Euth,  for  burglary  and  larceny, 
the  indictment  charging  the  defendant  with  each  offence. 
On  the  trial  of  the  cause  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows: 

"Under  the  indictment  in  this  case  the  jury  may,  if  in  the 
judgment  and  belief  of  the  jury  the  evidence  warrants  it, 
find  the  defendant  guilty-of  larceny,  and  in  their  verdict  find 
the  value  of  the  property  stolen,  or  may  find  the  defendant 
guilty  of  burglary  or  larceny,  or  both,  under  the  indictment 
in  this  case." 
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This  instruction  the  court  refused,  and  the  defendant 
excepted  to  the  decision  of  the  court. 

The  defendant  was  on  trial  for  burglary  and  larceny,  and 
it  was  the  province  of  the  jury  to  determine  from  the  evidence 
which  one  of  the  two  offences  was  established.  If  the  jury 
found  the  evidence  established  burglary,  then  it  was  the  duty 
of  the  jury  to  find  the  defendant  guilty  of  that  offence.  If, 
on  the  other  hand,  the  evidence  failed  to  show  burglary,  but 
showed  larceny,  then  it  was  the  duty  of  the  jury  to  find  the 
defendant  guilty  of  larceny,  and  in  the  verdict  find  the  value 
of  the  property  stolen. 

The  instruction  asked  contained  a  correct  proposition  of 
law.  It  was  proper  under  the  indictment,  and  we  are  of 
opinion  it  should  have  been  given,  and  as  no  other  instruc- 
tion contained  the  same  principle,  we  think  the  court  erred  in 
refusing  the  instruction,  and  for  this  error  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 


Francis  M.  Woolley  et  al. 

v. 
Eliza  J.  Alexander  et  al. 

Filed  at  Ottawa  May  14,  1881. 

1.  Usury— contract,  so  far  as  void  for,  can  not  be  cured  by  subsequent  legisla- 
tion. A  contract  made  in  1856,  so  far  as  it  provided  for  the  payment  of  inter- 
est in  excess  of  that  allowed  by  law,  was  absolutely  void,  and  could  not  be 
rendered  valid  and  binding  by  any  subsequent  repeal  of  the  law  governing 
when  it  was  entered  into,  but  such  contract,  as  to  the  principal  and  such 
rate  of  interest  as  was  allowed  by  law,  at  the  time  of  its  execution,  to  be  con- 
tracted for,  was  not  void.  • 

2.  Same — penalty  may  be  released  by  repeal  of  the  law.  A  penalty  for  re- 
serving usurious  interest  in  a  contract,  until  enforced,  is  subject  to  legislative 
control,  and  may  be  abolished  wholly  or  in  part. 
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3.  Same — act  of  1857  construed.  While  the  act  of  1857,  revising  the  law 
relating  to  interest,  would  seem  to  be  an  absolute  repeal  of  the  penalty 
imposed  by  the  act  of  1845,  yet,  taking  the  whole  act  together,  it  was  intended, 
so  far  as  then  existing  usurious  contracts  were  concerned,  as  a  mere  reduc- 
tion or  a  substitute  for  the  penalty  imposed  by  the  act  of  1845,  extending 
simply  to  the  entire  interest  reserved  instead  of  three  times  that  amount 
as  provided  in  the  latter  act,  and  this  it  was  competent  for  the  legislature 
to  do. 

4.  The  legislature  has  no  power  to  substitute  one  penalty  for  another 
except  where  that  which  is  substituted  is,  in  effect,  a  mere  reduction  or  modi- 
fication of  the  original  penalty;  and  where  a  penalty  is  once  released  or 
abrogated,  it  ceases  to  be  subject  to  legislative  control. 

5.  Same — payments  of,  applied  on  principal.  Where  usurious  interest  has 
been  reserved,  and  the  debtor  makes  payments  to  be  applied  on  the  note  or 
other  evidence  of  indebtedness,  without  specifying  how  they  are  to  be 
applied,  the  law  will  apply  them  to  that  part  of  the  indebtedness  which  the 
debtor  is  legally  bound  to  pay;  and  when,  in  such  case,  the  law  imposes  a 
penalty  on  account  of  usury,  which  operates  as  a  forfeiture  of  the  whole  or 
a  part  of  the  interest  reserved,  and  the  debtor,  while  such  penalty  is  in  full 
force,  and  after  the  claim  has  matured,  from  time  to  time  makes  payments 
thereon,  until  they  equal  the  amount  of  the  claim  less  the  amount  of  the 
forfeited  interest,  the  whole  debt  will  become  actually  extinct,  and  if  the  debt 
was  secured  by  mortgage,  a  purchaser  of  the  mortgaged  premises  will  take 
them  free  of  the  mortgage  lien,  although  the  statute  imposing  the  penalty 
may,  after  such  extinguishment  of  the  debt,  be  repealed;  and  any  act  or  pay- 
ment by  the  debtor  after  he  has  sold  and  conveyed  the  mortgaged  property, 
can  not  affect  the  purchaser. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Whiteside  county. 

This  was  a  bill  by  Francis  M.  Woolley  and  Hartson  C. 
Woolley,  executors  of  the  last  will  of  Benjamin  F.  Woolley, 
deceased,  against  Eliza  J.  Alexander,  John  W.  Alexander, 
Harrison  Alexander,  Levice  Metzler  and  Horace  Alexander, 
heirs  of  Clement  C.  Alexander,  deceased,  to  foreclose  a 
mortgage  given  by  Clement  C,  Alexander  to  Henry  Ken- 
eagy,  and  by  him  transferred  to  Benjamin  F.  Woolley, 
deceased. 
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Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  appellants: 

The  defendants  have  failed  to  show,  by  a  preponderance  of 
evidence,  that  any  usury  was  agreed  to  be  paid  for  the  use  of 
the  money. 

The  rule,  as  laid  down  by  the  Supreme  Court  of  the 
United  States  and  the  courts  of  most  of  the  States,  is,  that  a 
party  to  a  negotiable  paper,  having  given  it  value  and  cur- 
rency by  the  sanction  of  his  name,  should  not  afterwards  be 
allowed  to  invalidate  it  by  showing,  upon  his  own  testimony, 
that  the  consideration  on  which  it  was  executed  was  illegal 
or  invalid.  Bank  of  the  U.  8.  v.  Dunn,  6  Pet.  51 ;  Bank  of 
the  Metropolis  v.  Jones,  8  id.  12;  Henderson  v.  Anderson,  8 
How.  78;  Thayer  v.  Grossman,  1  Mete.  416;  Chandler  v. 
Morton,  5  Greenlf.  374;  1  Greenlf.  on  Evidence,  p.  385. 

The  defence  of  usury  must  be  specially  pleaded  and  strictly 
proved.  Hancock  v.  Hodgson,  3  Scam.  329 ;  Newell  v. 
Bureau  County,  37  111.  253. 

Neither  should  there  be  any  substantial  variance  between 
the  plea  of  usury  and  the  proof,  or  the  allegation  of  usury 
in  an  answer  and  the  proof.  Wise  v.  Twiss  et  al.  54  111.  301 ; 
Woodworth  v.  Huntoon,  40  id.  132 ;  Seibert  v.  Bach,  36  id. 
195;  Davidson  v.  Johnson,  31  id.  523;  Frank  v.  Morris,  57 
id.  138. 

As  to  the  right  of  a  purchaser  from  the  mortgagor  to 
make  the  defence  of  usury  against  a  foreclosure,  counsel 
cited  Henderson  v.  Belleio,  45  111.  322;  Valentine  v.  Fish,  45 
id.  462;  Pike  v.  Crist,  62  id.  461 ;  Maher  v.  Lanfrom,  86  id. 
513. 

The  right  to  plead  usury  to  a  mortgage  is  a  personal  one, 
and  peculiar  to  the  mortgagor,  and  no  person  but  he  can 
make  this  defence  without  his  consent,  express  or  implied. 
Yet  he  may  delegate  that  right  to  his  grantee  of  the  equity 
of  redemption.  The  right,  as  we  understand  it,  is  in  the 
nature  of  a  license.  A  license  does  not  extend  to  any  one 
but  the  licensee.  The  death  of  either  party,  or  a  transfer  by 
either,  will  revoke  it.     This  right  can  not  pass  to  the  subse- 
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quent  grantees,  or  descend  to  heirs.  3  Washb.  on  Real  Prop. 
395;  Rawle  on  Covenants,  348;  Whiting  v.  Dinsmore,  6 
Cash.  124. 


Messrs.  Bennett  &  Green,  and  Mr.  J.  E.  McPherran, 
for  the  appellees : 

i  It  is  too  late  to  raise  the  question  of  variance  in  this  court 
for  the  first  time.  City  of  Elgin  v.  Kimball,  90  111.  356; 
Driggers  v.  Bell,  94  id.  223;  Thompson  v.  Hoagland,  65  id. 
310;  Stookey  v.  Stookey,  89  id.  40;  Beckman  v.  Frost,  18 
Johns.  544;  Thayer  v.  Peck,  93  111.  357;  Gilbert  v.  Haggard, 

1  Scam.  471. 

That  a  subsequent  purchaser  from  the  mortgagor  has  the 
right  to  make  the  defence  of  usury,  see  Green  v.  Kemp,  13 
Mass.  515;  Post  v.  Dart,  8  Paige  Ch.  639 ;  Dix  v.  VanWyk, 

2  Hill,  522;  Jackson  v.  Bominiok,  14  Johns.  435;  BeWolf  v. 
Johnson,  10  Wheaton,  367;  Boyd  v.  Scott,  4  Pet.  205;  Ord 
on  Usury,  131 ;  Mer.  Ex.  Bank  v.  Com.  Warehouse  Co.  49 
N.  Y.  642 ;  Henderson  v.  Bellew,  45  111.  322  ;  Valentine  v.  Fish, 
45  id.  462;  Pike  v.  Crist,  62  id.  464;  Newman  v.  Kershaw, 
10  Wis.  275 ;  1  Jones  on  Mortgages,  sec.  644,  and  cases  cited ; 
Maher  et  al.  v.  Banfrom  et  al.  86  111.  513. 

It  is  a  well  settled  rule,  of  both  common  and  civil  law,  that 
a  debtor  owing  two  debts  to  his  creditor  may  direct  upon 
which  one  of  these  any  payment  he  may  make  shall  be 
applied.  If  the  debts  are  of  equal  nature,  application  should 
be  made  on  that  of  longest  standing.  If  the  sum  is  intended 
and  received  at  the  time  to  apply  on  the  debt,  either  in  total 
or  in  partial  satisfaction  thereof,  it  has  that  effect,  and  no 
subsequent  change  of  intention  by  the  debtor  can  retract  it 
without  the  consent  of  the  interested  parties,  or  to  the 
prejudice  of  third  parties.  Willard's  Equity,  97-101;  Pres- 
cott  v.  King,  6  N.  Y.  162;  Miller  v.  Montgomery,  31  111. 
350. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  to  foreclose  a  mortgage  exe- 
cuted by  Clement  C.  Alexander  to  Henry  Keneagy,  on  the 
1st  day  of  April,  1856,  on  a  tract  of  land  belonging  to  Alex- 
ander, situated  in  Whiteside  county,  consisting  of  several 
hundred  acres,  to  secure  a  note  of  same  date,  made  by  Alex- 
ander to  Keneagy,  for  §1000,  payable  in  two  years,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  and  the 
defences  interposed  were  payment  and  usury. 

There  was  a  hearing  upon  the  merits  in  the  circuit  court, 
resulting  in  a  decree  dismissing  complainants'  bill,  and  this 
decree  was  affirmed  by  the  Appellate  Court  for  the  Second  Dis- 
trict, and  appellants  bring  the  case  to  this  court  by  further 
appeal. 

The  evidence  clearly  shows,  that  while  the  mortgage  note 
was  given  to  secure  a  loan  of,  apparently,  $1000,  yet,  in 
point  of  fact,  all  the  money  received  on  it  by  Alexander  was 
$800,  and  the  note  was  thus  drawn  to  cover  a  usurious  trans- 
action, which,  under  the  law  as  it  then  stood,  operated  as  a 
forfeiture  of  three  times  the  amount  of  interest  reserved. 

On  the  6th  of  November,  1863,  Alexander,  for  a  valuable 
consideration,  sold  and  conveyed,  by  warranty  deed,  217 
acres  of  the  mortgaged  premises  to  Elizabeth  Tedford, 
through  whom  appellee  Eliza  Alexander  claims — the  other 
appellees  having  disclaimed  all  interest  therein — and  the 
controversy  in  this  suit  turns  upon  the  right  of  appellants  to 
foreclose  the  mortgage  in  question  as  to  the  217  acres  pur- 
chased by  Elizabeth  Tedford. 

Benjamin  F.  Woolley,  in  1867,  purchased  the  note  and 
mortgage  of  Keneagy,  and  appellants  claim  the  purchase  was 
made  at  the  request  of,  and  for  the  benefit  of,  Alexander, — 
that,  in  fact,  the  money  advanced  to  make  the  purchase  was 
but  a  loan  from  Woolley  to  Alexander;  but  this  is  distinctly 
denied  by  appellees.  On  the  contrary,  they  claim  that  the 
principal  of  the  note,  and  all  just  or  legal  interest  thereon 
collectible  by  law,  were,  long  before  that  time,  fully  paid. 
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Alexander  and  Woolley  are  both  dead.  The  former  died  in 
November,  1867,  and  the  latter  in  1872,  and  the  executors 
of  Woolley  filed  the  present  bill  on  the  1st  of  March,  1877, 
lacking  ten  days  of  being  twenty-one  years  after  the  making 
of  the  note  and  mortgage.  Appellants  admit  there  has  been 
paid  on  the  mortgage  debt  $1110.75,  while  appellees  claim 
there  was  paid  on  it  altogether,  on  the  13th  of  August,  1861, 
$1228.13,^  which  was  before  the  purchase  of  Mrs.  Tedford, 
and  this,  they  insist,  fully  discharged  the  note.  There  is  no 
evidence,  in  our  judgment,  tending  to  show  that  at  the  time 
of  the  conveyance  to  Mrs.  Tedford  this  mortgage  was  in  any 
manner  recognized  as  an  existing  incumbrance,  much  less  to 
show  an  undertaking  on  her  part  to  assume  its  payment. 

The  special  contract  between  Alexander  and  Keneagy, 
fixing  the  rate  of  interest  at  the  time  of  the  loan  at  twenty 
per  cent,  so  far  as  it  provided  for  the  payment  of  interest  in 
excess  of  that  allowed  by  law,  was  in  violation  of  the  express 
provisions  of  the  statute,  and  was  absolutely  void,  and  conse- 
quently could  not,  by  any  subsequent  repeal  of  the  law  which 
governed  the  contract  at  the  time  it  was  entered  into,  make  it 
valid  or  binding  upon  the  parties.  The  contract,  to  that 
extent,  was  not  only  invalid,  but  the  lender  was,  by  reason 
of  it,  obnoxious  to  a  penalty  of  three  times  the  amount  of 
the  interest  reserved.  This  penalty,  however,  until  enforced, 
was  subject  to  legislative'control.  It  was  competent  for  the 
legislature  to  abolish  the  penalty  by  a  repeal  of  the  law  which 
imposed  it,  and  this  was,  in  part,  done  by  the  act  of  1857. 
This  act  was  a  general  revision  of  the  Interest  law,  by  which 
the  penalty  for  contracting  for  usurious  interest  was  so  mod- 
ified as  to  extend  to  the  whole  of  the  interest  reserved,  and 
not  to  three  times  the  interest,  as  provided  for  under  the  act 
of  1845,  which  was  in  force  at  the  time  the  present  contract 
was  made.  By  the  4th  section  of  the  act  of  1857  it  is  ex- 
pressly provided,  "that  all  laws  in  conflict  with  this  law,  and 
all  laws  providing  for  penalties  for  taking  or  contracting  for 
more  than  the  legal  rate  of  interest,  are  hereby  repealed." 
13—99  III. 
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While  this  provision,  when  considered  alone,  would  seem  to 
be  an  absolute  repeal  and  abrogation  of  the  penalty  imposed 
by  the  act  of  1845,  yet,  when  it  is  viewed  in  connection  with 
the  other  provisions  of  the  act,  and  the  manifest  object  of  the 
legislature  in  changing  the  law,  we  are  of  opinion  it  was 
intended,  so  far  as  past  transactions  were  concerned,  as  a  mere 
reduction  or  modification  of  the  penalty  imposed  by  that  act, — 
or,  in  other  words,  it  was  intended,  so  far  as  existing  usuri- 
ous contracts  were  concerned,  as  a  substitute  for  the  penalty 
imposed  by  the  act  of  1845;  and  this,  we  are  of  opinion,  it 
was  competent  for  the  legislature  to  do.  The  power  to 
release  a  penalty  by  a  repeal,  or  partial  repeal,  of  the  statute 
imposing  it,  or  by  the  enactment  of  a  direct  provision  for 
that  purpose,  which  is  a  power  universally  conceded,  neces- 
sarily includes  the  power  to  release  or  abrogate  a  part  of  such 
penalty,  and  this  power  remains  so  long  as  any  portion  of  the 
penalty  exists  and  has  not  been  enforced.  But  the  legislature 
has  no  power  to  substitute  one  penalty  for  another  except 
where  that  which  is  substituted  is,  as  in  the  present  case,  in 
effect  a  mere  reduction  or  modification  of  the  original  pen- 
alty, and  where  a  penalty  is  once  released  or  abrogated  it 
ceases  to  be  subject  to  legislative  control. 

Inasmuch  as  the  act  of  1849,  which  was  in  force  at  the 
time  of  the  execution  of  the  note  in  question,  authorized  the 
parties  to  contract  for  interest  on  the  money  actually  loaned, 
at  the  rate  of  ten  per  cent  per  annum,  we  are  of  opinion  that 
the  contract,  to  that  extent,  was  valid  and  binding  on  the 
mortgagor  and  those  claiming  under  him;  but  as  to  all  inte- 
rest in  excess  of  that,  the  contract  was  void. 

That  a  contract  may  be  invalid  in  part,  and  good  and 
obligatory  as  to  the  residue,  is  a  familiar  doctrine  of  the  law 
of  contracts,  and  has  frequently  been  recognized  by  this 
court. 

Where  usurious  interest  has  been  reserved,  and  the  debtor 
makes  payments  to  be  applied  on  the  note  or  other  instru- 
ment providing  for  such  usurious  interest,  without  specifying 
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how  they  are  to  be  applied,  the  law  will  apply  them  to  that 
part  of  the  indebtedness  which  the  debtor  is  legally  bound 
to  pay,  and  not  to  that  which  he  is  under  no  legal  obligation 
to  discharge;  and  where,  in  such  case,  the  law  imposes  a 
penalty  on  account  of  reserving  unlawful  interest,  which 
operates  as  a  forfeiture  of  the  whole  or  a  part  of  the  interest 
reserved,  and  the  debtor,  while  such  penalty  is  in  full  force, 
and  after  the  claim  has  matured,  from  time  to  time  makes 
payments  thereon  until  such  payments  are  equal  to  the  amount 
of  the  claim,  less  the  amount  of  the  forfeited  interest,  the 
debt  will  thereupon  become  actually  extinct,  and  if  such 
claim  was  secured  by  mortgage,  a  purchaser  of  the  mort- 
gaged premises  after  such  payments  will  take  them  free  and 
discharged  of  the  mortgage  lien.  The  creditor  can  not, 
under  such  circumstances,  lie  by,  waiting  for  years  for  the 
legislature  to  pass  some  general  act  by  which  the  penalty  will 
be  released,  and  then  proceed  against  the  mortgaged  premises 
in  the  hands  of  a  purchaser  who  has,  in  good  faith,  paid  full 
value  therefor,  and  recover  upon  a  claim  to  which  there  was, 
before  such  repeal,  a  complete  defence. 

In  the  view  we  take  of  this  case,  we  deem  it  unnecessary 
to  consider  the  act  of  1867,  or  the  construction  which  it 
should  receive.  Under  the  rule  above  laid  down,  we  are  of 
opinion  the  weight  of  evidence  shows  that  before  the  convey- 
ance to  Mrs.  Tedford,  Alexander  had  fully  paid  all  of  the 
mortgage  debt  that  was  recoverable  by  law,  and  the  mere 
fact  that  he  and  his  legal  representatives  may  have  made  pay- 
ments after  that  time,  can  not  at  all  affect  the  rights  of  those 
claiming  under  her.  The  conclusion  here  reached  is  believed 
to  be  in  harmony  with  well  recognized  principles  of  law  and 
the  previous  decisions  of  this  court.  Farwell  v.  Meyer  et  al. 
35  111.  40;  Pike  v.  Crist  et  al  62  id.  461 ;  Parmelee  et  al  v. 
Lawrence,  44  id.  406;  same  v.  same,  48  id.  331. 

It  is  claimed,  however,  that  the  purchase  of  this  claim  by 
Woolley  from  Keneagy  was  made  at  the  instance  of  Alexan- 
der, and   that  the  money  advanced  by  the  latter  to  make  it 
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was  but  a  mere  loan  to  the  latter.  We  do  not  think  the 
weight  of  the  evidence  sustains  this  view;  but  even  if  it  did, 
we  are  unable  to  see  how  Mrs.  Alexander  can  be  affected  by 
that  fact,  for  Woolley's  purchase  of  the  claim  was  some  four 
years  after  Alexander's  conveyance  to  Mrs.  Ted  ford,  through 
whom  Mrs.  Alexander  claims.  If  Alexander,  before  the 
conveyance  to  Mrs.  Tedford,  paid  off  all  of  Keneagy's  claim 
that  was  then  collectible  by  law,  as  we  have  already  found 
he  did,  Alexander  could  not,  by  any  subsequent  act  of  his 
subject  the  premises  to  any  further  liability  on  account  of 
that  claim.  This  proposition  is  too  clear  to  admit  even  of 
serious  consideration. 

Upon  the  whole,  we  think  substantial  justice  has  been  done 
in   the  case,  and   the   decree  of  the  Appellate    Court   will, 

therefore,  be  affirmed. 

Decree  affirmed. 


Charles  P.  Stillman 

v. 
Fannie  H.  Stillman. 

Filed  at  Ottawa  May  14,  1881. 

1.  Practice — findings  of  Appellate  Court  in  chancery  cases  not  conclusive. 
The  finding  of  facts  by  the  Appellate  Court  in  a  suit  in  equity  is  not  conclu- 
sive on  the  Supreme  Court.  In  all  chancery  cases  this  court  may  look  into 
the  record,  and  ascertain  what  facts  are  established  by  the  evidence. 

2.  Alimony — discretion  as  to  changing,  subject  to  review.  Although  the  statute 
has  vested  courts  granting  divorces  with  large  discretion  in  respect  to  the 
allowance  of  alimony,  and  in  the  making  of  such  alterations  concerning  the 
same  as  shall  appear  to  be  reasonable  and  proper,  it  is  a  judicial  discretion 
subject  to  review  in  an  appellate  court,  so  as  to  prevent  any  abuse  in  its 
exercise. 

3.  Same — subsequent  marriage  of  divorced  wife.  It  would  seem  that  where,  for 
any  cause,  the  alimony  decreed  becomes  unnecessary  for  the  support  of  the 
wife,  or  where  circumstances  transpire   that  make  it  inequitable   that  she 
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should  have  further  allowance,  it  would  be  proper  for  the  court  to  absolve  the 
husband  from  the  burdens  imposed  by  the  decree,  and  the  subsequent  mar- 
riage of  the  divorced  wife  is  reasonable  and  proper  cause  for  suspending 
further  payment  of  the  same. 

4.  Same — modifying  alimony.  Where  the  circuit  court  reduces  the  alimony 
to  be  paid  to  a  divorced  wife  on  the  ground  of  her  subsequent  marriage,  there 
will  be  no  error  in  not  making  the  decree  retroactive. 

5.  Same — attorney' 's  fee  on  motion  to  reduce.  The  allowance  of  an  attorney's 
fee  to  a  divorced  wife  for  resisting  a  motion  to  reduce  her  alimony  is  within 
the  power  conferred  by  the  statute,  and  if  reasonable,  it  will  not  be  disturbed 
on  appeal,  although  the  ground  of  the  motion  was  the  subsequent  marriage  of 
the  wife  which  deprived  her  of  further  right  to  alimony. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Murray  F.  Tuley,  Judge,  pre- 
siding. 

Mr.  A.  T.  Galt,  for  the  appellant: 

If  a  divorced  wife  marries  again,  she  voluntarily  furnishes 
ground  for  absolving  her  former  husband  from  paying  her 
alimony,  or  at  least  for  its  reduction.  Citing  Albee  v.  Wyman, 
10  Gray,  222;  Bowman  v.  Worthington,  24  Ark.  522;  Fisher 
v.  Fisher,  2  Swab.  &  T.  410;  Sidney  v.  Sidney,  4  id.  178; 
Banhston  v.  Bankston,  27  Miss.  (5  Cush.)  692;  2  Bish. 
on  Mar.  &  Div.  (5th  ed.)  479. 

The  court  erred  in  not  making  the  reduction  in  the  alimony 
take  effect  from  the  marriage  of  appellee,  and  also  in 
allowing  her  a  solicitor's  fee. 

Mr.  Joseph  Wright,  for  the  appellee,  after  noticing 
the  authorities  cited  by  appellant,  referred  to  the  following 
cases  as  opposing  the  reduction  of  alimony  for  the  wife's 
subsequent  marriage  :  Forrest  v.  Forrest,  3  Bosw.  661 ; 
Shephard  v.  Shephard,  3  N.  Y,  Sup.  Ct.  Bep.  715;  1  Hun, 
240. 

As  to  allowing  the  divorced  wife  a  solicitor's  fee,  see 
Helden  v.  Helden,  9  Wis.  557;  same  v.  same,  11  id.  558; 
Jenkins  v.  Jenkins,  91  111.  167. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  9th  day  of  July,  1877,  Fannie  H.  Stillman  obtained 
a  divorce  from  her  husband,  Charles  P.  Stillman,  on  bill  filed 
in  the  circuit  court  of  Cook  county,  where  the  parties  resided. 
The  decree  rendered  made  it  obligatory  on  defendant  to  pay 
complainant  $60  per  month  as  alimony.  That  sum  was  reg- 
ularly paid  to  complainant  up  to  the  1st  day  of  February, 
1880.  On  the  14th  day  of  January,  1880,  complainant  married 
Frank  Eldridge,  with  whom  she  has  ever  since  lived  as  his 
wife.  At  the  March  term,  1880,  of  the  circuit  court  in  which 
the  divorce  proceedings  were  had,  defendant  appeared  and 
entered  a  motion  to  amend  the  decree  so  as  to  exempt  him 
from  further  payment  of  alimony,  or  to  decrease  the  amount 
fixed  by  the  decree.  An  affidavit  of  defendant  sets  forth,  as 
the  grounds  of  the  motion:  first,-  a  material  decrease  in  the 
amount  of  his  income  since  the  rendering  of  the  decree,  and 
financial  embarrassment  occasioned  by  incumbrances  upon  his 
property;  and,  second,  the  subsequent  marriage  of  complainant. 
Complainant  resisted  the  motion,  and  filed  her  own  affidavit, 
in  which  she  stated,  first,  facts  tending  to  show  the  financial 
ability  of  defendant  to  continue  to  pay  the  alimony  awarded 
Tier  by  the  original  decree,  and,  second,  that  the  income  of 
her  present  husband,  after  discharging  other  obligations 
resting  upon  him,  is  insufficient  to  afford  her  an  adequate 
support.  On  the  hearing  of  the  motion  the  court  made  an 
order  modifying  the  original  decree  in  such  manner  as  to 
absolve  defendant  from  further  payment  of  the  alimony 
ordered  by  the  original  decree,  and  in  lieu  thereof  it  was 
decreed  defendant,  from  that  date,  should  pay  complainant  one 
dollar  annually,  to  be  paid  at  the  end  of  each  year.  A 
counsel  fee  was  allowed  complainant  to  resist  the  motion  to 
reduce  her  alimony. 

An  appeal  was  taken  by  complainant  from  that  decree  to 
the  Appellate  Court  for  the  First  District.  The  errors  assigned 
call  in  question  the  correctness  of  the  judgment  of  the  circuit 
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court  in  amending  the  original  decree  in  respect  to  the  ali- 
mony allowed,  and  in  reducing  it  to  a  nominal  sum.  Cross- 
errors  were  assigned  :  first,  as  to  the  allowance  of  a  solicitor's 
fee  to  the  party  resisting  the  motion,  and,  second,  in  not 
making  such  decree  retroactive,  so  as  to  suspend  the  payment 
of  alimony  after  the  1st  day  of  February,  1880,  on  account 
of  the  previous  marriage  of  complainant.  The  Appellate 
Court  reversed  so  much  of  the  order  of  the  circuit  court  as 
absolved  defendant  thereafter  from  paying  alimony  as  required 
by  the  original  decree,  and  giving  complainant  in  lieu  thereof 
one  dollar  a  year,  but  in  other  respects  affirmed  the  order  or 
decree  of  the  circuit  court.  An  appeal  was  granted  to  defend- 
ant on  a  single  question,  viz:  whether  the  subsequent 
marriage  of  complainant,  ipso  facto,  entitled  defendant  to  have 
the  alimony  provided  in  the  original  decree  reduced  to  a 
nominal  sum,  complainant's  husband  being  unable  to  pro- 
vide her  with  a  suitable  support,  and  defendant  being  able  to 
pay  the  amount  fixed  in  the  original  decree — the  court  being 
of  opinion  such  question  is  involved  in  this  case,  and  is  of 
such  importance  on  account  of  principal  and  collateral  inter- 
est, that  it  should  be  passed  upon  by  the  Supreme  Court. 

The  Appellate  Court,  by  its  judgment,  assumed  to  find 
certain  facts:  first,  that  defendant  is  the  owner  of  a  large 
estate  derived  from  his  father,  who  is  deceased,  and  has 
means  out  of  which  he  might  comply  with  the  original 
decree  as  to  alimony;  and,  second,  that  since  the  rendering 
of  the  original  decree,  complainant,  on  January  14,  1880, 
married  a  man  by  the  name  of  Eldridge,  who  works  upon 
a  salary  of  $75  per  month,  out  of  which  he  has  to  sup- 
port an  aged  mother,  and  that  he  is  unable  to  support 
complainant.  It  will  be  observed  this  is  not  a  case  where 
the  finding  of  facts  by  the  Appellate  Court,  although  em- 
bodied in  and  made  a  part  of  its  judgment,  is  conclusive  on 
the  Supreme  Court.  The  Practice  act  has  not  so  provided. 
In  all  chancery  cases  this  court  may  look  into  the  record  and 
ascertain   what  facts  are  established  by  the  evidence.     The 
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rule  as  to  the  practice  in  such  cases  has  been  settled  by 
repeated  decisions  of  this  court. 

On  looking  into  the  record  it  is  seen  the  testimony  con- 
cerning disputed  facts  is  contained  in  ex  parte  affidavits — a 
most  unsatisfactory  mode  of  eliciting  the  truth  as  to  any 
question  of  fact.  It  is  shown,  defendant's  income  is  now 
much  less  than  when  the  alimony  was  fixed  by  the  original 
decree,  and  that  his  property  is  so  heavily  incumbered  as  to 
cause  great  financial  embarrassment.  It  is  admitted  the 
income  of  complainant's  husband  is  $75  per  month,  but  it  is 
not  proven  that  sum  is  not  sufficient  to  enable  him  to  afford 
her  a  suitable  support,  considering  the  social  position  she 
occupies.  It  certainly  can  not  be  declared,  as  a  fact  generally 
known,  that  it  is  not.  It  may,  therefore,  be  assumed,  for  the 
purposes  of  the  decision  of  the  question  involved,  as  the 
same  is  certified  to  this  court,  that  defendant  is  able  to  pay 
the  alimony  provided  in  the  original  decree,  and  that  com- 
plainant's husband  is  able  to  afford  her  a  reasonable  support, 
every  way  suitable  and  corresponding  with  the  position  the 
parties  occupy  in  social  life. 

The  question  presented  has  not  before  arisen  in  this  State, 
and  the  court  is  left  free  to  determine  it  as  one  of  first 
impression,  by  the  aid  of  such  discussion  as  may  have  been 
given  to  it  by  other  courts  whose  judgments  are  entitled  to 
respect.  The  jurisdiction  of  the  court  to  grant  the  relief 
sofcght  is  expressly  conferred  by  statute,  which  provides,  the 
court  in  which  any  divorce  is  decreed  may  make  such  order 
touching  alimony  and  maintenance  of  the  wife  as,  from  the 
circumstances  of  the  parties  and  the  nature  of  the  case,  shall 
be  fit,  reasonable  and  just,  and  may  on  application,  from 
time  to  time,  make  such  alterations  in  the  allowance  of 
alimony  and  maintenance  as  shall  appear  reasonable  and 
proper.  Although  our  statute  vests  courts  granting  divorces 
with  large  discretion  in  respect  to  the  allowance  of  alimony, 
and  in  the  making  of  such  alterations  concerning  the  same  as 
shall  appear  to  be  reasonable  and  proper,  it  is  understood  to  be 
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a  judicial  discretion,  subject  to  review  in  an  appellate  court, 
so  that  there  may  be  no  abuse*  of  that  discretion  with  which 
courts  are  clothed  in  such  matters,  and  to  the  end  that  justice 
may  be  done.  The  circuit  court  was  of  opinion  the  subse- 
quent marriage  of  complainant  so  changed  the  relations  of 
the  parties  as  to  make  it  reasonable  and  proper  to  reduce  the 
alimony  granted  by  the  original  decree  to  a  nominal  sum, 
and  so  decreed.  That  decision  finds  sanction  in  considera- 
tions that  affect  vitally  the  best  interests  of  society,  and 
conserve  a  sound  public  policy. 

Alimony  is  that  allowance  which  is  made  to  a  woman  on  a 
decree  of  divorce  for  her  support  out  of  the  estate  of  her 
husband.  At  common  law  it  was  usually  settled  at  the  dis- 
cretion of  the  ecclesiastical  judge,  on  consideration  of  all  the 
circumstances  of  the  case.  The  practice  in  our  courts 
follows  closely  the  practice  in  the  English  courts  in  that 
respect.  Underlying  all  rules  of  practice  to  which  long 
usage  has  given  the  consistence  of  law,  may  be  found  some 
reason  that  satisfies  the  common  judgment  of  their  justness. 
Accordingly  it  is  found  the  principle  on  which  alimony  is 
given  to  the  divorced  wife  is, — it  is  the  equivalent  of  that 
obligation  implied  in  every  marriage  contract, — the  husband 
shall  furnish  his  wife  what  shall  be  deemed  a  suitable  support, 
corresponding  in  degree  with  his  pecuniary  ability  and  social 
standing,  and  from  any  further  performance  of  his  marital 
obligation  in  that  regard  he  is  absolved  by  the  decree  of 
divorce.  Our  statute  is  silent  as  to  when  and  for  what 
cause  the  husband  may  be  relieved  from  further  payment  of 
alimony  imposed  by  the  decree.  In  the  absence  of  legisla- 
tion, the  question  remains  for  the  decision  of  the  courts.  Of 
course  the  decease  of  the  beneficiary  operates  to  suspend  all 
further  payment  of  alimony.  It  is  for  the  obvious  reason  it 
is  no  longer  necessary  for  her  support.  The  personal  repre- 
sentatives were  never  permitted  to  recover  any  portion  of 
the  sum  decreed,  except  such  sum  or  installment  thereof  as 
had  become  payable   in   her  lifetime,   and  which  remained 
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unpaid  afc  her  death.  Reasoning  from  analogy,  it  would 
seem  that  when,  for  any  cause,  the  alimony  decreed  becomes 
unnecessary  for  the  support  of  the  wife,  or  when  circum- 
stances transpire  that  make  it  inequi cable  she  should  have 
further  allowance,  it  would  be  reasonable  and  proper  for  the 
court  to  absolve  the  husband  from  the  burdens  imposed  by 
the  decree.  This  the  court  has  ample  power  to  do  under  our 
statute. 

It  would  be  difficult  to  suggest  or  conceive  any  cause  that 
would  present  grounds  more  "reasonable  and  proper"  for 
suspending  further  payment  of  alimony  than  the  subsequent 
marriage  of  the  divorced  wife.  The  impression  made  by  the 
doctrine  of  the  common  law,  that  by  marriage  husband  and 
wife  are  one  person  in  law,  has  not  been  entirely  removed 
from  the  mind  by  modern  legislation.  The  obligation 
implied  in  the  marital  relation  resting  on  the  husband  to  sup- 
port his  wife,  remains,  having  all  the  binding  efficacy  it  had  at 
common  law.  Courts  of  equity  will  be  slow  to  change  that 
obligation  in  any  case  from  the  husband  to  another  man, 
although  he  may  once  have  been  the  husband  of  the  wife. 
Aside  from  its  positive  unseemliness,  such  a  policy  finds  no 
support  in  any  equitable  consideration.  Treating  alimony, 
as  may  be  done,  as  the  equivalent  of  that  obligation  for  sup- 
port which  arises  in  favor  of  the  wife  out  of  the  marriage 
contract,  and  which  is  lost  when  that  contract  is  annulled  by 
the  decree,  she  obtains  the  same  obligation  for  support  by  a 
second  marriage.  It  is  unreasonable  that  she  should  have 
the  equivalent  of  an  obligation  for  support  by  way  of  alimony 
from  a  former  husband,  and  an  obligation  from  a  present 
husband  for  an  adequate  support  at  the  same  time.  It  is 
illogical  as  well  as  unreasonable.  It  is  her  privilege  to 
abandon  the  provision  the  decree  of  the  court  made  for  her 
support  under  the  sanctions  of  the  law,  for  another  provision 
for  maintenance  which  she  would  obtain  by  a  second  mar- 
riage, and  when  she  has  done  so  the  law  will  require  her  to 
abide  her  election.     There  is   no  reason  why   she  should  not 
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do  so.  Conforming  closely  with  this  view  of  the  law  are 
the  following  cases,  in  which  questions  analogous  with  the 
one  involved  were  considered  :  Albee  v.  Wyman,  10  Gray, 
222;  Bowman  v.  Worthington,  24  Ark.  522. 

All  the  cases  referred  to  as  holding  doctrines  contrary  to 
the  views  here  expressed,  have  been  carefully  examined.  It 
is  not  perceived  that  any  of  them  are  directly  in  point, 
unless  it  is  Shephard  v.  ShepJiard,  1  Hun,  (N.  Y.)  241.  The 
reasoning  of  the  court  in  that  case,  on  the  question  involved 
in  this  decision,  is  neither  conclusive  nor  satisfactory. 

Forrest  v.  Forrest,  3  Bosw.  661,  is  upon  a  question  that  does 
not  come  within  the  range  of  this  discussion,  nor  was  the 
effect  of  a  subsequent  marriage  of  the  wife  upon  her  alimony 
discussed  when  the  Forrest  case  was  before  the  Court  of 
Appeals,  25N.Y.  501. 

Miller  v.  Clark,  23  Ind.  870,  holds  that  arrears  of  alimony 
decreed  by  a  court  in  favor  of  a  divorced  wife,  under  the 
statutes  of  that  State,  may  be  collected  after  her  death  by 
her  administrator.  Exactly  the  same  question  was  con- 
sidered by  this  court  in  Dlnet  v.  Elgenmann,  80  111.  274, 
and  the  same  conclusion  reached. 

Perkins  v.  Perkins,  12  Mich.  456,  holds  that  the  section 
of  the  statute  of  that  State  which  provides  that  after  decree 
for  alimony  the  court  may,  from  time  to  time,  on  the  petition 
of  either  party,  revise  and  alter  such  decree,  must  be  con- 
strued as  only  authorizing  the  change  on  new  facts  there- 
after transpiring,  which  are  of  such  a  character  as  to  make 
the  change  necessary  to  suit  such  new  state  of  facts;  and  in 
so  far  as  that  case  can  have  any  possible  application  to  the 
case  in  hand,  it  is  fully  indorsed. 

It  is  said,  the  policy  of  the  law  favors  rather  than  restrains 
marriage,  and  the  suggestion  of  counsel  is,  if  the  subsequent 
marriage  of  the  wife  shall  be  held  to  suspend  the  further 
payment  of  alimony  by  the  former  husband,  it  is  in  restraint 
of  marriage,  which  is  forbidden.  It  is  not  perceived  there  is 
any  force  in  the  argument  on  this  branch  of  the  case.     Pen- 
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sion  laws  suspending  further  payments  to  widows,  on 
account  of  subsequent  marriage,  have  existed  many  years, 
and  no  suggestion  was  ever  made  they  operated  in  restraint 
of  marriage,  nor  is  it  understood  how  such  laws  could 
have  any  such  effect.  Pensions  are  no  doubt  granted  under 
the  belief  they  furnish,  in  some  degree  at  least,  that  support 
which  it  is  supposed  the  husband  would  have  rendered  to 
the  wife  if  living,  and  which  is  lost  to  her  by  his  death.  On 
her  subsequent  marriage,  she  simply  abandons  the  provision 
which  the  law  humanely  made  for  her,  for  a  support  which 
she  has  a  right  to  expect  she  will  receive  from  her  second 
husband.  That  is  precisely  the  case  as  to  alimony.  The 
divorced  wife  abandons  the  provision  made  for  her  support 
out  of  the  estate  of  her  former  husband  by  the  decree  of  the 
court,  for  that  adequate  support  which  she  contracts  for  by 
the  subsequent  marriage.  It  is  a  matter  that  affects  her  own 
happiness,  and  about  which  she  is  perfectly  free  and  compe- 
tent to  make  a  choice.  Whether  she  acts  wisely  in  her  elec- 
tion, or  whether  in  every  instance  she  obtains  as  good  or  as 
adequate  a  support  by  her  marriage  as  that  which  she  aban- 
doned, are  questions  about  which  courts  can  have  no  concern. 
It  is  a  matter  of  her  own  voluntary  election. 

There  was -no  error  in  the  circuit  court  in  refusing  to 
make  its  decree  retroactive,  so  as  to  cut  off  alimony  that  had 
previously  accrued.  As  respects  the  allowance  of  counsel 
fees  to  complainant,  in  resisting  the  motion  for  the  reduction 
of  her  alimony,  the  court  acted  within  powers  conferred  by 
the  statute,  and  the   fees  allowed  are  not  unreasonably  high. 

The  judgment  of  the  Appellate  Court  will  be  reversed, 
and  the  cause  remanded,  with  directions  to  that  court  to 
affirm  the  decree  of  the  circuit  court  in  all  things. 

Judgment  reversed. 
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Chicago,  Burlington  and  Quincy  Railroad  Company 

v. 
The  City  of  Aurora. 

Filed  at  Ottawa  May  14,  1881. 

1.  Municipal  indebtedness — to  be  incurred  without  a  vote — but  not  by  com- 
pulsion. Under  the  constitution  of  1848,  the  legislature  could  properly  confer 
upon  a  city  the  power  to  incur  indebtedness  and  issue  its  bonds  for  a  corporate 
purpose,  without  any  vote  of  the  people,  but  it  could  go  no  further.  It  could 
not  compel  a  city  or  incorporated  town  to  incur  a  debt,  unless  the  legislative 
department  of  the  city  or  town  saw  proper  to  do  so. 

2.  Same — issue  of  bonds  with  conditions.  Where  an  act  conferring  power 
upon  a  city  council  to  incur  an  indebtedness  and  issue  its  bonds  therefor,  is 
silent  in  regard  to  the  time  when  the  bonds  shall  be  made  payable,  and  in 
regard  to  the  terms  and  conditions  upon  which  they  shall  be  payable,  such 
matters  will  be  left  to  the  city  and  the  person  to  whom  the  bonds  are  to  be 
issued,  to  be  settled,  and  when  agreed  to,  the  city  may  make  the  payment  of 
such  bonds  depend  upon  conditions  mutually  assented  to. 

3.  Bonds — when  part  0/  condition  is  void.  Where  a  bond  contains  two  con- 
ditions, one  authorized  by  law  and  good,  and  the  other  unauthorized  and  bad, 
and  the  conditions  are  in  their  nature  severable,  the  latter  may  be  rejected 
and  the  other  held  good  and  the  bond  sustained. 

4.  The  city  of  Aurora,  under  an  act  of  the  legislature  authorizing  it  to 
issue  its  bonds  as  a  donation  to  a  railway  company  to  secure  the  location  of 
its  machine  shops  in  the  city,  passed  an  ordinance  for  the  issue  of  such  bonds, 
to  be  conditioned  that  both  the  principal  and  interest  should  be  paid  out  of 
moneys  to  be  raised  by  special  tax,  to  be  levied  and  collected  of  property  in 
the  east  division  of  the  city,  and  that  if  such  a  tax  could  not  be  legally 
assessed,  the  obligees  should  procure  the  passage  of  a  law  authorizing  the 
levy  of  such  a  special  tax,  and  that  if  any  of  the  conditions  were  not  fulfilled, 
the  bonds  should  be  void.  Under  this  ordinance  the  city  issued  her  bonds, 
conditioned  as  the  ordinance  required.  It  was  contended  by  t'he  holder  of 
the  bonds,  that  the  condition  being  void,  for  the  reason  the  city  could  not, 
under  the  constitution,  levy  and  collect  a  special  tax  except  over  its  entire 
territory,  therefore  the  bonds  were  payable  as  though  there  was  no  con- 
dition: Held,  that  the  conditions  were  such  as  the  city  had  the  right  to 
impose,  and  it  being  the  intention  of  the  parties  that  they  should  not  be  obli- 
gatory if  the  conditions  could  not  be  performed,  the  bonds  were  not  collectible. 

5.  Contracts — construction.  In  the  construction  of  all  written  contracts, 
the  controlling  consideration  always  is  to  arrive  at  the  intent  of  the  parties, 


206  C,  B.  &  Q,  R.  R.  Co.  v.  City  of  Aurora.       [May 

Briefs  of  Counsel. 

and  in  doing  this,  every  part  of  the  instrument  is  to  be  considered  and  prop- 
erly weighed.  So,  the  condition  of  a  bond  may  be  considered  to  explain  the 
obligatory  part. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kane  county;  the  Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  the  appellant: 

A  donation  in  aid  of  a  railroad  company  is  for  a  corporate 
purpose,  which  the  legislature  may  authorize.  Prettyman  v. 
Tazewell  Co.  19  111.  406;  Robertson  et  al.  v.  City  of  Rockford 
et  al.  21  id.  452 ;  Johnson  v.  Stark  Co.  24  id.  85;  Perkins  etal. 
v.  Lewis  et  al.  24  id.  208;  Keithsburg  v.  Frich,  34  id.  405; 
L.  M.  and.  P.  Railroad  Co.  v.  Morris,  84  id.  410;  Supervisors, 
etc.,  of  Hensley  v.  The  People  ex  ret.  id.  544;  Burt  et  al. 
v.  Carbondale,  16  id.  455;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.   Wilson,  17  id.  123. 

As  to  the  legislative  control  over  the  funds  and  revenues 
of  municipal  corporations,  see  Dennis  v.  Maynard  etal.  15  111. 
477;  Schofield  et  al.  v.  Watkins  et  al.  22  id.  66:  Bush  v. 
Shiftman  et  al.  4  Scam.  186;  Shaw  v.  Dennis,  5  Gil m.  405; 
The  People  exrel.  v.  Power,  25  111.  187;  Supervisors  of  Sanga- 
mon  County  v.  Springfield,  63  id.  66. 

An  illegal,  repugnant  or  improper  condition  in  a  bond  will 
be  rejected.  Wells  v.  Ferguson,  2  Salk.  463;  Mauleverer  v. 
Hawxby,  2  Saund.  79. 

If  the  condition  of  a  bond  be  insensible  or  void,  the  bond 
will  be  single.  Butler  v.  Wigge,  1  Saund.  66;  Pullerton  v. 
Agnew,  1  Salk.  172;  Erlinger  v.  The  People,  36  111.  458; 
7  J.  J.  Marsh.  192;  Conner  v.  Paxson,  1  Blackf.  208;  State 
v.  Findley,  10  Ohio,  51;  Benjamin  v.  McConnel,  4  Gilm.  536. 

Mr.  A.  G.  McDole,  and  Mr.  Eugene  Canfteld,  for  the 

appellee: 

Under  the  constitution  of  1848,  the  legislature  could  not 
compel  a  municipal  corporation  to  incur  a   debt  for  merely 
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local  purposes  against  its  own  wishes.  TIessler  v.  Drainage 
Comrs.  53  111.  110;  Livingston  v.  Wider,  id.  302;  Marshall 
et  at.  v.  Silliman  et  al.  61  id.  218 ;  Harward  v.  $£.  C/cwV 
and  Monroe  Levee  Drainage  Co.  51  id.  130;  The  People  ex  rel. 
v.  Mayor  of  Chicago,  id.  30;  Wiley  et  al.  v.  Silliman  et  al. 
62  id.  170;  Ryan  v.  Lynch  et  al.  6S  id.  160;  CazVo  a?ic?  $£. 
Louis  Railroad  Co.  v.  C%  of  Spa7-ta,  77  id.  505;  Middleport 
v.  JEtna  Life  Insurance  Co.  82  id.  552 ;  Barnes  v.  Tbttm  of 
iacon,  84  id.  461;  Town  of  Elmwood  v.  ilfarcy,  92  U.  S.  289. 
The  city,  by  assuming  to  issue  bonds  under  the  special  act 
of  1867,  was  not  prohibited  from  issuing  them  with  condi- 
tions. Penobscot  Railroad  Co.  v.  Dunn,  39  Me.  589 ;  Cham- 
berlain v.  Ashtabula  Railroad  Co.  15  Ohio  St.  225;  Ashta- 
bula Railroad  Co.  v.  Smith,  15  id.  328;  Leconic  Water  Power 
Co.  v.  Long,  63  Me.  480 ;  Philadelphia  Railroad  Co.  v.  Hick- 
man, 28  Pa.  St.  318;   Taylor  v.  Fletcher,  15  Ind.  80. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  the  Chicago,  Bur- 
lington and  Quincy  Railroad  Company,  on  twelve  bonds,  of 
$1000  each,  issued  by  the  city  of  Aurora  on  the  4th  day  of 
December,  1867,  payable  to  Isaac  M.  Howell  and  Edward  E,. 
Allen,  and  by  them    indorsed  to  the  plaintiff. 

The  $12,000  for  which  the  bonds  were  issued  was  a 
donation  by  the  city  of  Aurora  to  the  railroad  company,  in 
connection  with  $50,000  donated  by  the  town  of  Aurora,  to 
be  used  in  the  purchase  of  thirty  acres  of  land  in  the  city  of 
Aurora,  upon  which  the  shops  of  the  railroad  company  were 
to  be,  and  subsequently  were,  permanently  located.  These 
donations  the  railroad  company  required  of  the  town  and  city 
as  a  condition  to  the  permanent  location  of  the  shops  at  that 
place. 

It  appears  that  in  the  spring  of  1867  the  town  of 
Aurora  had  agreed  to  raise  the  said  sum  of  $50,000  by 
taxation,  and  had  issued  orders  for  the  amount,  and  as 
doubts  were  entertained  as  to  the  legality  of  the  action  taken 
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by  the  town,  an  act  was  passed  at  a  special  session  of  the 
legislature,  on  the  13th  day  of  June,  1867,  confirming 
and  legalizing  the  proceedings  and  action  of  the  town  in 
regard  thereto.  At  the  time  of  the  passage  of  this  act  it  was 
not  definitely  known  whether  the  $50,000  would  be  sufficient 
to  meet  the  required  demands  to  secure  the  location  of  the 
shops,  and  to  provide  against  such  an  emergency  section  3  of 
the  act  declared: 

"  Section  3.  That  should  the  bonds  already  provided  be 
insufficient  to  purchase  the  said  estimated  thirty  acres  of  land, 
then  the  common  council  of  the  city  of  Aurora,  in  said  town 
of  Aurora,  are  vested  with  power,  and  it  is  hereby  made  their 
duty,  to  borrow  such  sums  of  money,  or  shall  issue  bonds 
therefor,  with  such  interest  as  they  may  deem  proper,  not  to 
exceed  ten  per  cent  per  annum  :  Provided,  however,  as  be- 
tween the  east  and  west  divisions  of  said  city,  the  said  bonds 
and  the  interest  thereon  shall  be  chargeable  out  of  the  funds 
belonging  to  the  east  division  ;  and  it  shall  be  the  duty  of  the 
common  council  of  said  city  to  keep  the  said  funds  of  the 
east  division  sufficiently  large  to  pay  such  bonds  and  the  in- 
terest thereon,  when  the  same  shall  mature :  Provided,  the 
whole  amount  of  said  bonds  shall  not  exceed  $15,000." 

The  bonds  for  $12,000,  involved  in  this  litigation,  were 
issued  by  the  city  to  Howell  and  Allen,  under  and  in  pursu- 
ance of  this  section  of  the  act.  After  the  bonds  had  been 
issued,  doubts  having  arisen  in  regard  tto  the  power  of  the 
legislature  at  the  special  session  under  the  call  of  the  Gov- 
ernor, to  pass  section  3  of  the  act,  on  the  3d  day  of  March, 
1869,  the  legislature  passed  another  act  legalizing  and  con- 
firming the  first  named  act,  and  also  the  action  of  the  city  in 
issuing  the  bonds. 

It  is  claimed  that  section  3  of  the  act  of  1867  is  invalid, 
for  the  reason  that  it  was  passed  at  a  special  session  of  the 
legislature,  and  it  was  not  included  in  the  Governor's  pro- 
clamation as  one  of  the  subjects  upon  which  that  body  was 
called  in  special  session  to  act.     In  the  view  we  have  taken 
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of  the  case  it  will  not  be  necessary  to  consider  this  question, 
and  we  shall  not,   therefore,   consume  time  in  its  discussion. 

The  bonds  upon  which  the  action  was  brought  were  in  the 
following  form: 

"Know  all  men  by  these  presents,  That  the  city  of  Aurora 
is  held  and  firmly  bound  unto  Isaac  M.  Howell  and  Edward 
E.  Allen,  to  pay  to  said  Howell  and  Allen  the  sum  of 
$1000,  lawful  money  of  the  United  States  of  America, 
three  years  after  date  hereof,  with  interest  at  the  rate 
of  ten  per  cent  per  annum,  the  first  year's  interest  to  be 
paid  on  the  first  day  of  March,  A.  D.  1879,  and  annually 
thereafter  on  the  first  day  of  March  in  each  year,  until  this 
bond  is  paid.  For  the  payment,  well  and  truly  to  be  made, 
the  said  city  of  Aurora  binds  itself  and  its  successors  firmly 
by  these  presents:  Provided,  however,  and  these  presents  are 
upon  these  express  conditions,  that  the  principal  and  interest 
of  the  above  bonds  shall  be  paid  out  of  funds  raised  by 
special  taxes  levied  and  collected  out  of  property  situate  and 
being  in  the  east  division  of  said  city  of  Aurora,  and  under 
no  circumstances  shall  they  ever  become  a  lien  upon  property 
situate  in  the  west  division  of  said  city  of  Aurora:  And, 
provided,  further,  upon  the  express  condition  that  both  prin- 
cipal and  interest  of  the  above  shall  be  paid  out  of  moneys 
raised  by  special  tax  levied  and  collected  upon  property  in 
the  east  division  of  said  city  of  Aurora  only:  And,  provided, 
further,  conditioned  that  if  such  special  tax  can  not  be  legally 
assessed  upon  the  property  in  said  east  division  under  the 
existing  laws,  the  said  Allen  and  Howell  shall  secure  the 
passage,  by  the  legislature  of  the  State  of  Illinois,  of  a  law 
authorizing  the  levy  and  collection  of  such  tax  on  the  prop- 
erty in  said  east  division  to  pay  the  above  bond,  with  the 
interest  thereon;  and  said  Allen  and  Howell  receive  said 
bond  upon  the  above  conditions,  and  no  other:  Provided, 
that  if  any  of  the  conditions  in  the  above  bond  shall  not  be 
fulfilled,  then   and  in   that  case  the  same   shall  be  null  and 

void,  and  of  no  effect. 
14—99  III,. 
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"Witness,  Robinson  L.  Carter,  mayor  of  said  city  of 
Aurora,  and  the  corporate  seal  thereof,  attested  by  the  city 
clerk  this  fourth  day  of  December,  A.  D.  1869. 

[corporate  seal.]  R.  L.  Carter, 

Mayor  of  the  City  of  Aurora. 
Attest:  H.  F.  VanNortwick,  City  Clerk." 
On  the  back  is  indorsed  : 

"  We  do  hereby  assign  the  within  bond  to  the  Chicago, 
Burlington  and  Quincy  Railroad  Company. 

Isaac  M.  Howell, 
Edward  R.  Allen." 

The  bonds  were  issued  under  and  by  virtue  of  an  ordi- 
nance passed  by  the  city  of  Aurora  on  the  2d  day  of  Decem- 
ber, 1867.  The  ordinance  empowers  the  mayor  to  issue  the 
bonds,  under  the  seal  of  the  city,  but  requires  the  conditions 
which  were  inserted  to  be  incorporated  therein,  as  conditions 
upon  which  the  city  shall  only  be  compelled  to  pay  the  same. 
On  behalf  of  the  defendant  it  is  contended,  that  the  condi- 
tions contained  in  the  bonds  constitute  a  complete  defence  to 
the  action,  while  the  plaintiff  insists  that  the  conditions  are 
illegal  and  repugnant  to  the  bonds,  and  may  be  rejected  and 
the  bonds  collected. 

While  section  3  of  the  act  of  1867,  supra,  confers  the 
power  on  the  city  to  incur  the  indebtedness  and  issue  its 
bonds  to  an  amount  not  exceeding  $15,000,  yet  it  did  not 
require  the  city  to  do  so  unless  it  saw  proper  to  incur  the 
liability.  It  is  true,  the  section  declares  that  "  it  is  hereby 
made  their  duty  to  borrow  such  sums  of  money,  and  issue 
bonds  therefor."  That  provision  in  the  act  was  nugatory,  as 
the  legislature  had  no  constitutional  power  to  compel  a  city 
or  incorporated  town  to  incur  a  debt  unless  the  legislative 
department  of  the  city  saw  proper  to  do  so.  The  legislature 
could  properly  confer  the  power  on  the  city  to  incur  the  in- 
debtedness and  issue  its  bonds  for  a  corporate  purpose,  with- 
out a  vote   of  the   voters  of  the    city,  but    it    could    go    no 
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further.  After  the  power  had  been  conferred,  it  was  a  matter 
entirely  within  the  discretion  of  the  city  whether  it  would 
incur  the  debt  and  issue  its  bonds,  or  not.  The  city  of 
Aurora,  then,  having  the  power  to  act  or  not  under  the 
authority  conferred  by  section  3  of  the  act,  if  it  did  act,  was 
it  compelled  to  issue  its  bonds  payable  without  conditions  or 
any  limitations  whatever,  or  had  it  the  right,  if  it  saw  proper 
to  issue  the  bonds,  to  impose  conditions  upon  which  they 
would  be  payable?  It  would  seem  that  there  could  not  be 
much  controversy  over  this  point.  The  act  conferring  the 
power  on  the  city  is  silent  in  regard  to  the  time  when  the 
bonds  shall  be  payable.  It  is  also  silent  in  regard  to  the 
terms  and  conditions  upon  which  they  shall  be  payable.  Such 
being  the  case,  it  would  seem  to  be  reasonable  that  these  mat- 
ters were  left  for  the  city  and  the  person  to  whom  the  bonds 
were  to  be  issued,  to  be  settled  and  determined  by  contract 
to  be  agreed  upon  by  the  parties.  This  court  has  held,  in  a 
number  of  cases,  and  the  law  maybe  regarded  as  settled,  that 
where  a  town  is  authorized  to  take  stock  in  a  railroad  com- 
pany upon  a  majority  of  the  legal  voters  of  the  town  voting 
in  favor  of  the  proposition,  the  town  may,  in  determining  the 
question  of  subscription,  impose  any  conditions  in  respect 
thereto  that  it  thinks  proper.  The  People  v.  Dutcher,  56  111. 
144;  The  People  v.  County  of  Tazewell,  22  id.  147;  The 
People  v.  Glaim,  70  id.  232;  Alley  v.  Adams  County,  76  id. 
101. 

If  a  town  may  impose  conditions  when  it  has  been  author- 
ized by  a  vote  to  take  stock  and  issue  bonds,  upon  the  same 
principle  a  city  may  do  the  same  thing,  as  they  both  stand 
upon  the  same  footing,  so  far  as  settling  the  terms  of  the  con- 
tract is  concerned.  We  are,  therefore,  of  opinion  that  the 
city  of  Aurora  had  the  power  to  issue  bonds  with  or  without 
conditions,  as  might  be  agreed  upon  between  the  city  author- 
ities and  the  persons  to  whom  the  bonds  were  to  be  issued 
and  delivered. 
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But  it  is  said,  the  conditions  incorporated  in  the  bonds  in 
question  are  illegal,  repugnant  to  the  obligatory  part  of  the 
bonds,  and  may  be  rejected,  and  the  instrument  stand  as  a 
single  bond,  without  conditions.  It  is  doubtless  true,  that 
under  our  present  constitution  the  city  of  Aurora  has  no 
power  to  levy  and  collect  taxes  for  the  payment  of  the  bonds 
from  only  such  property  as  is  situated  in  the  east  division 
of  the  city.  A  tax  for  a  corporate  purpose,  before  it  can  be 
enforced,  must  be  uniform,  and  embrace  all  the  property 
within  the  limits  of  the  city.  No  discrimination  whatever 
can  be  made.  The  law  was  the  same  under  the  constitution  of 
1848.     Primm  v.  City  of  Belleville,  59  111.  142. 

But  has  a  court  the  right,  in  the  construction  of  these  bonds, 
to  disregard  the  conditions  because  taxes  can  not  be  collected 
legally  from  property  situated  in  the  west  division  of  the 
city?  There  are  cases  which  hold  that  the  conditions  of  a  bond 
may  be  in  part  void  and  in  part  valid,  if  they  are  severable, 
one  from  another.  If  the  valid  and  void  conditions  are 
incapable  of  severance,  then  the  bond  would  be  wholly  bad. 
Such  is  Erlinger  v.  The  People,  36  111.  458,  cited  by  plaintiff. 
The  same  principle  is  announced  in  State  v.  Flndley,  10  Ohio, 
54,  cited  by  plaintiff,  where  it  was  held,  that  a  bond  given 
by  a  county  treasurer,  the  condition  of  which  is  that  he  shall 
faithfully  and  impartially  discharge  all  the  duties  of  the  office, 
is  a  good  statutory  bond  for  so  much  as  is  prescribed  by  the 
statute  and  comprehended  in  the  condition,  even  though  it 
be  void  for  the  residue.  These  cases  do  not,  however,  reach 
the  question  involved  here.  We  do  not  doubt  that  at  com- 
mon law  or  under  the  statute,  where  a  bond  contains  two 
conditions,  one  authorized  by  law  and  good,  and' the  other 
unauthorized  and  bad,  the  latter  may  be  disregarded  and 
rejected,  the  others  held  good  and  the  bond  sustained. 

We  have  also  been  referred  to  Butler  v.  Wigge,  1  Saunders, 
65,  and  Mauleverer  v.  Hawxby,  2  id.  78,  as  authorities  to 
control  here.  The  first  case  cited  was  an  action  on  a  bond 
which  was  conditioned  "  that  if  the  defendant  should  stand,  to 


1881.]      C,  B.  &  Q.  K.  E.  Co.  v.  City  of  Aurora.  213 

Opinion  of  the  Court. 

and  abide  by  the  award  of  two  arbitrators  of  all  actions,  etc., 
so  that  the  award  be  made  on  or  before  the  23d  day  of  Jan- 
uary, but  if  the  arbitrators  shall  not  agree  upon  their  award, 
that  then  they  shall  choose  and  elect  an  indifferent  man, 
and  they  shall  stand  to  his  final  determination  and  judgment, 
which  he  shall  give  and  determine  on  or  before  the  28th  of 
January,  under  his  hand  and  seal,  that  then  this  obligation 
shall  be  void,"  etc.  It  was  resolved  by  the  court  that  the 
condition  was  good  enough,  though  it  was  not  so  properly 
expressed  as  it  should  be,  and  that  the  defendant  had  for- 
feited his  bond  by  the  non-performance  of  the  award  of  the 
umpire,  and  they  said  that  any  words  by  which  the  intention 
of  the  parties  can  appear  are  sufficient  to  make  a  condition  of 
an  obligation,  for  if  the  words,  though  they  are  improper, 
should  be  construed  void,  and  not  a  condition,  then  in  many 
cases,  and  perhaps  in  this  very  case,  the  obligation  would  be 
single  and  of  force  against  the  defendant,  although  he  has 
performed  the  conditions  of  it  according  to  the  intention  of 
the  parties. 

The  case  in  2  Saund.  was  also  an  action  on  a  bond,  which 
contained  this  condition:  "The  condition  of  this  obliga- 
tion is  such,  that  if  the  above  bound  Wm.  Merkenfield  be  and 
appear  before  our  said  lord,  the  King,  at  Westminster,  on 
Saturday  next,  after  the  octave  of  St.  Martin,  to  answer  John 
Booth  of  a  plea  of  trespass,  *  *  *  then  the  condition  of 
the  obligation  to  be  void  and  of  none  effect,  or  else  the  same 
to  be  in  full  power  and  virtue."  On  demurrer  to  the  decla- 
ration it  was  resolved  by  the  court  that  the  bond  was  good 
enough;  for  the  words  "then  the  condition,"  etc.,  are  void 
for  their  absurdity  and  repugnancy,  and  no  more  regard  is 
to  be  paid  to  them  than  if  they  had  been  omitted,  and  they 
must  betaken  in  the  same  sense  as  if  the  words  had  been 
"then  this  obligation  shall  be  void."  While  it  may  be  very 
proper  to  reject  repugnant  words,  as  was  done  in  the  case 
last  cited,  yet  it  is  manifest  such  a  decision  can  not  be  re- 


214  C,,  B.  &  Q,  E.  E.  Co.  v.  City  of  Aurora.       [May 

Opinion  of  the  Court. 

garded  as  an  authority  to  reject  the  entire  condition  of  such 
a  bond  as  the  one  in  question. 

Other  cases  of  a  similar  character  have  been  cited,  but  it 
will  serve  no  useful  purpose  to  refer  to  them  here.  They  are 
predicated  on  a  state  of  facts  so  different  from  the  case  under 
consideration,  that  they  can  not  control. 

The  ordinance  under  which  the  bonds  were  issued,  which 
provided  that  the  bonds  should  contain  the  conditions  which 
were  incorporated  therein,  was  drafted  by  the  attorney  of  the 
plaintiff,  and  he  and  the  obligees  in  the  bonds  urged  its 
passage  by  the  city  council  of  Aurora.  In  addition  to  this 
fact  the  conditions  in  the  bonds  were  fully  known  and 
assented  to  by  the  obligees.  No  unfairness  of  any  sort  was 
practiced  by  the  city,  but  on  the  other  hand,  these  bonds,  with 
these  conditions,.were  entirely  acceptable  to  the  obligees,  and 
the  railroad  company,  for  whose  benefit  the  bonds  were  in  the 
first  instance  taken. 

Under  such  circumstances,  upon  what  principle  can  the 
obligees  of  the  bonds  urge  that  all  the  conditions  shall  be 
rejected,  and  the  bond  treated  as  a  single  instrument  without 
conditions?  It  is  certainly  not  right  that  such  a  construction 
should  be  given,  and  it  will  not  be  done  unless  the  law  is 
clear  and  explicit  to  that  effect,  which  we  do  not  find  to  be 
the  case.  In  the  construction  of  all  written  contracts,  the 
controlling  consideration  always  is  to  arrive  at  the  intent  of 
the  parties,  and  in  doing  this,  every  part  of  the  instrument  is 
to  be  considered  and  properly  weighed.  The  condition  of  a 
bond  may  be  considered  to  explain  the  obligatory  part.  2 
Parsons  on  Contracts,  503;  Allen  v.  Morrison,  8  B.  &  C.  565. 

Under  this  rule  there  is  no  ground  for  rejecting  the  entire 
conditions  of  these  bonds.  The  conditions  were  inserted  for 
the  benefit  of  the  obligor.  It  is  the  part  of  the  contract  upon 
which  the  city  relied  when  the  bonds  were  issued.  The  con- 
ditions may  be  regarded  as  the  agreement  of  the  obligees,  and, 
as  held  in  Butler  v.  Wigge,  supra,  should  be  construed  favor- 
ably for  the  advantage  of  the  obligor.     In  issuing  the  bonds 
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the  city  of  Aurora,  as  it  had  the  right  to  do,  relied  on  the 
conditions,  and  if  the  law  is  such  that  they  can  not  be  per- 
formed, that  is  plaintiff's  misfortune,  for  which  no  blame  what- 
ever can  attach  to  the  city.  It  acted  in  good  faith  in  the 
matter,  entertaining  a  doubt,  perhaps,  in  regard  to  its  right  to 
collect  taxes  to  pay  the  bonds  from  a  part,  only,  of  the  prop- 
erty of  the  municipality.  The  obligees,  Allen  and  Howell, 
agreed  in  the  bonds  to  remove  the  difficulty  by  procuring  the 
passage  of  a  law  which  would  have  that  effect.  Relying  upon 
this  agreement  of  the  obligees,  the  city  issued  its  bonds,  and 
it  can  not  be  held  liable  to  pay  except  the  conditions  are 
performed. 

In  People  v.  Butcher,  56  111.  144,  under  a  law  authorizing 
a  town  to  determine,  by  vote,  whether  it  would  subscribe  to 
the  capital  stock  of  a  railroad  company,  and  requiring  the  town 
supervisor  to  make  the  subscription  if  it  should  be  so  voted,  it 
was  held,  in  determining  the  question  of  subscription,  the 
town  may  impose  any  conditions  it  may  think  proper.  It  is 
there  said  :  "  It  is  true  the  law  has  failed  to  authorize  con- 
ditions to  be  imposed  by  the  voters,  but  it  has  not  prohibited 
their  imposition.  It  is  not,  nor  can  it  be,  denied  that  an 
individual  may  or  not  subscribe  to  such  a  corporation,  as  he 
may  freely  choose,  and  he  may  impose  any  condition  he 
desires  to  such  a  subscription,  and  it  then  is  within  the  free 
choice  o'f  the  company  whether  it  will  accept  the  subscription 
on  the  conditions.  And  the  General  Assembly  has  left  it  to 
the  voluntary  determination  of  the  voters  of  the  town  to  say 
whether  they  would  subscribe  for  the  stock  or  refuse  to  do  so, 
by  their  vote.  And  if  it  was  a  matter  of  choice  whether  they 
would  or  not  make  such  subscription,  then  why  might  they 
not  impose  any  condition  they  desired,  and  when  imposed, 
why  should  the  company  be  at  liberty  to  compel  an  uncon- 
ditional subscription,  to  which  the  voters  have  not  and  prob- 
ably never  would  assent?  We  have  no  hesitation  in  saying 
that  the  electors  might  vote  to  subscribe  on  any  conditions 
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they  might  see  proper  to  annex,  and  that  the  company  can 
only  receive  it  on  the  terms  prescribed  by  the  vote." 

What  is  said  in  the  case  cited  applies  here.  The  city  only 
agreed  to  pay  the  bonds  on  certain  conditions  therein  pre- 
scribed, which  it  had  the  right  to  impose,  and  so  long  as  these 
conditions  have  not  been  performed  no  liability  exists. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Eobert  C.  McChesney  et  al. 

v. 
The  People  ex  rel,  Johnson. 

Filed  at  Ottawa  May  14,  1881. 

1.  Evidence — plat  which  is  not  a  copy  of  original.  On  an  application  for 
judgment  against  lots  for  a  special  assessment  thereon  for  park  purposes,  the 
owner  offered  in  evidence  a  plat  which  was  not  claimed  to  be  a  copy  of  the 
original,  which  original  and  the  record  thereof  had  been  destroyed  by  fire,  but, 
so  far  as  it  showed  the  relative  position  of  the  property  to  the  park,  it  was 
claimed  to  be  a  copy  of  the  original.  The  court  excluded  the  same:  Held, 
that  there  was  no  error  in  rejecting  it  as  evidence.  It  was  not  competent  for 
any  other  purpose  than  to  show  the  relative  position  of  the  lots  to  the  park, 
and  that  appeared  as  well  by  the  description  given  of  the  property  as  it 
would  have  been  shown  by  the  plat. 

2.  Interest — statute  fixing  rate — uniformity.  Fixing  the  rate  of  interest  an 
installment  of  a  special  assessment  shall  bear,  where  the  same  is  made  payable 
at  stated  periods  in  the  future,  is  in  no  sense  "regulating  the  rate  of  interest 
on  money,"  within  the  meaning  of  the  constitutional  prohibition  against  the 
passage  of  any  local  or  special  statutes  on  that  subject. 

3.  Special  assessments — on  property  held  by  corporation  in  trust.  Land 
dedicated  by  the  owner  as  a  park,  to  the  trustees  of  a  town,  "for  the  benefit  of 
the  owners  of  lots  fronting  on  the  same,"  "  to  be  ornamented  and  improved 
in  such  manner  as  a  majority  of  such  owners  shall  desire,"  is  neither  a. 
public  park,  nor  the  property  of  the  town.  It  remains  private  property,  and 
it  is  subject  to  taxation  and  special  assessments  under  the  general  laws. 
A  municipal  corporation  can  not  hold  private  property  in  trust  for  private 
persons,  so  as  to  exempt  it  from  the  imposition  of  taxes  or  special  assessments 
under  general  laws. 
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Appeal,  from  the  County  Court  of  Cook  county  ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  appellants. 

Mr.  Jesse  B.  Barton,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  application  to  the  county  court,  by  William 
J.  Johnson,  treasurer  and  ex  officio  collector  of  revenues  for 
the  county  of  Cook,  for  judgment  for  the  8th  installment  of 
special  assessment  levied  and  assessed  by  the  South  Park 
Commissioners  against'  the  lands  and  lots  described  in  the 
collector's  report  of  delinquent  lands  and  lots.  At  the  same 
term  of  court  at  which  the  application  was  made,  Robert  C. 
McChesney  and  J.  H.  Dunham  appeared,  and  by  their  writ- 
ten answer  represented  to  the  court  they  were  the  "  owners, 
or  beneficially  interested"  in  certain  lots,  describing  them, 
and  which  are  embraced  in  the  collector's  report,  and  stated 
a  number  of  specific  objections  to  the  entry  of  any  judgment 
against  such  lots.  On  the  hearing,  the  court  overruled  the 
several  objections,  and  rendered  judgment  against  the  lots 
described,  for  the  8th  installment  of  such  special  assessment, 
interest,  penalties  and  costs.  Objectors  bring  the  case  to 
this  court  on  appeal. 

On  the  trial  in  the  court  below,  to  support  the  issues  on 
behalf  of  the  People,  relator  introduced  the  notice  of  such 
application,  advertised  list  and  notice  of  sale,  which  were 
admitted  by  objectors  as  correct  in  form  and  according  to 
law.  The  other  portions  of  the  record  were  also  admitted  to 
be  in  due  form  of  law.  Unless,  therefore,  the  objections,  or 
some  of  them,  interposed  to  the  entering  of  judgment  against 
the  lots  in  controversy  can  be  sustained,  the  judgment  of  the 
county  court  must  be  affirmed. 

One  of  the  objectors,  Dunham,  was  the  owner  of  the  land 
at  the  time  a  subdivision  and  plat  were  made  of  it,  in  1869. 
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The  original  plat  and  the  record  of  it  were  destroyed  in  1871, 
by  fire.  The  court,  at  the  trial,  excluded  a  plat  which 
objectors  offered  in  evidence,  and  that  decision  is  assigned 
for  error.  It  was  not  claimed  it  was  a  copy  of  the  original 
plat.  So  far  as  it  related  to  the  relative  position  of  the  prop- 
erty it  was  claimed  to  be  a  copy  of  the  original  plat,  and  the 
object  of  introducing  it  was  to  show  the  position  of  the  lots 
with  respect  to  the  park  designated  thereon.  The  fact  it  was 
not  a  copy  of  the  original  plat,  would  justify  the  decision  of 
the  court  in  rejecting  it  as  such  copy.  It  might  have  been 
introduced  as  a  plat  to  show  the  relative  position  of  the  prop- 
erty as  to  the  park,  but  it  is  a  matter  of  no  consequence,  one 
way  or  the  other.  The  relative  position  of  the  property  is 
quite  as  well  understood  by  the  description  given  as  it 
could  have  been  from  the  plat,  had  it  been  admitted  in  evi- 
dence.    It  was  not  competent  for  any  other  purpose. 

Regulating  the  rate  of  interest  on  money  is  one  of  the 
subjects  in  regard  to  which  the  General  Assembly,  by  section 
22,  art.  4,  of  the  constitution,  is  forbidden  to  pass  any  local 
or  special  statute.  It  is  insisted  that  clause  of  section  3  of 
the  Park  act,  which  declares,  "all  installments  shall  bear 
interest  at  the  rate  of  seven  per  cent  per  annum,  from  the 
time  on  or  before  which  the  payment  of  the  first  one  is  to  be 
made,"  is  a  special  statute  u  regulating  the  rate  of  interest  on 
money,"  and  is,  therefore,  unconstitutional.  This  is  not  a 
correct  reading  of  that  section  of  the  statute.  Fixing  the 
rate  of  interest  an  installment  of  a  special  assessment  shall 
bear,  where  the  same  is  made  payable  at  stated  periods  in  the 
future,  is  in  no  sense  "  regulating  the  rate  of  interest  on 
money."  It  is  simply  a  mode  of  raising  the  amount  required 
for  the  proposed  public  improvement,  and  no  doubt  the 
assessment  would  have  been  correspondingly  higher  had  no 
interest  been  imposed  on  all  deferred  payments.  A  failure  to 
pay  taxes  when  due  may  subject  the  party  owing  the  same  to 
the  payment  of  interest  thereon,  in  the  nature  of  penally,  and 
the  imposition  of  interest  in  such  cases  has  been   held  valid. 
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The  People  v.  Smith,  94  111.  226.  Such  statutes  bear  no  like- 
ness to  statutes  u  regulating  the  rate  of  interest  on  money," 
and  contravene  no  provision  of  the  constitution  in  that 
respect. 

The  objection  most  elaborated  on  the  argument,  and  on 
which  counsel  seem  to  place  most  reliance  for  a  reversal  of 
the  judgment,  is,  that  "a  portion  of  said  lands  is  a  public 
park,  and  not  liable  to  be  assessed  for  said  South  Park  assess- 
ment." The  lots  against  which  judgment  was  rendered  are  a 
part  of  a  subdivision  of  a  tract  of  land,  as  we  understand  the 
'record,  situated  within  the  corporate  limits  of  the  village  of 
Hyde  Park.  What  "portion"  of  this  property  is  a  "public 
park"  is  not  set  forth  in  any  specification,  but  it  appears 
from  the  evidence  the  "north  139  feet  of  the  south  284  feet 
of  J.  H.  Dunham's  subdivision"  of  a  certain  tract  of  land, 
is  known  in  that  locality  as  "Madison  Avenue  Park." 
Abutting  on  this  piece  of  ground  are  resident  lots,  some  of 
them  built  upon  and  occupied.  The  position  assumed  is,  the 
piece  of  land  known  as  "Madison  Avenue  Park"  is  a 
"public  park,"  and  is,  therefore,  exempt  from  the  assessment 
made  upon  it  by  the  South  Park  Commissioners,  upon  the 
principle  one  municipal  corporation  may  not  tax  or  specially 
assess  the  property  of  another  municipality.  The  proposi- 
tion of  law  stated  is  not  controverted,  but  it  is  denied  the 
land  is  the  property  of  a  municipal  corporation.  It  will  be 
necessary  to  look  into  the  record  to  ascertain  the  fact. 

As  we  have  seen,  the  original  plat  of  Dunham's  subdivision, 
and  the  record  of  it,  were  destroyed  by  fire.  Secondary 
proof  shows  this  piece  of  land,  by  writing  on  the  plat,  was 
dedicated  to  the  town  of  Hyde  Park.  What  follows  purports 
to  be  the  language  of  the  dedication,  as  given  by  Dunham 
himself,  who  made  it,  viz:  "This  place  is  dedicated  to  the 
trustees  of  the  town  of  Hyde  Park  as  a  park,  by  the  name  of 
Madison  Avenue  Park,  for  the  benefit  of  the  owners  of  lots 
fronting  the  same,  and  is  to  be  ornamented  and  improved  in 
such  manner  as  the  majority  of  such  owners  shall  desire,  each 
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owner  to  have  a  voice  in  such  improvement  in  proportion  to 
the  number  of  feet  he  shall  own  fronting  or  abutting  on  the 
park."  There  is  also  secondary  evidence  the  board  of  trus- 
tees of  the  town  of  Hyde  Park  approved  the  dedication  by  a 
committee,  who  reported  their  action  to  the  board,  which 
was  approved  by  them.  Since  that  time,  the  witness  states, 
the  officers  of  Hyde  Park,  whose  business  it  is  to  attend  to 
such  matters,  have  exercised  an  authority  and  control  over 
"  Madison  Avenue  Park,"  and  have  made  repairs  on  side- 
walks repeatedly.  That  was  all  that  was  done  by  the  corpo- 
rate authorities  of  the  town  or  village  in  the  matter  oft 
accepting  the  trust  created  by  the  dedication.  It  does 
appear,  however,  the  park  has  been  improved  in  some 
respects, — trees  have  been  planted  in  it,  and  a  drive-way  has 
been  constructed  on  each  side  of  it,  which  is  used  by  the  lot 
owners  and  the  public  as  a  highway.  There  are  other 
approaches  to  the  lots  from  an  alley  in  the  rear,  and  perhaps 
to  some  of  them  from  Fifty-first  street.  When  the  season  of 
the  year  will  permit,  picnics  are  held  in  the  park  as  upon 
public  grounds.  By  whom  the  improvements  in  the  park 
were  made,  except  the  repairs  made  on  the  sidewalks,  the 
record  does  not  disclose. 

Some  discussion  has  been  had  on  the  question  whether  a 
municipal  corporation,  without  enabling  legislation,  can  hold 
property  in  trust  for  the  use  of  private  persons,  or  for  uses 
other  than  corporate  purposes;  but  it  will  not  be  necessary  to 
consider  that  phase  of  the  case,  as  the  decision  may  be  placed 
on  a  broader  ground,  affecting  directly  the  merits  of  the  con- 
troversy, viz:  this  piece  of  land  is  neither  a  public  park  nor 
the  property  of  the  village  of  Hyde  Park.  It  was  dedicated 
as  "Madison  Avenue  Park,"  to  the  "trustees  of  the  town  of 
Hvde  Park,  for  the  benefit  of  the  owners  of  lots  fronting:  on 
the  same."  It  "  is  to  be  ornamented  and  improved  in  such 
manner  as  a  majority  of  snch  owners  shall  desire."  The 
trustees  of  the  town  of  Hyde  Park  never  assumed  any  obli- 
gation to  do  that  work,  and  if  it  is  done  at  all  it  must  be  done 
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by  the  owners  of  lots  abutting  on  the  park.  Neither  the 
village  officers  nor  the  public  can  have  any  authority  to  direct 
what  improvements  shall  be  made.  That  right  is  reserved 
to  the  lot  owners  for  whose  benefit  the  park  is.  There  was 
no  attempt  made  to  dedicate  the  land  to  the  public  for  park 
or  other  purposes.  It  is  plain,  if  the  corporate  authorities  of 
the  village  accepted  the  dedication  it  must  have  been  on  the 
terms  proposed,  and  that  was  for  the  benefit  of  owners  of 
adjacent  lots  fronting  on  the  park.  No  other  dedication  of 
this  land  was  ever  made  or  pretended  to  be  made.  It  remains 
as  distinctively  private  property  as  before  the  dedication,  and 
is  held  as  such  for  the  benefit  of  a  limited  number  of  persons, 
designated  as  a  class.  That  a  municipal  corporation  can  not 
hold  private  property  in  trust  for  private  persons,  so  as  to 
exempt  it  from  the  imposition  of  taxes  or  special  assessments 
under  general  laws,  is  a  proposition  so  plain  it  need  not  be 
elaborated.  All  private  property,  whether  held  in  trust  or 
otherwise,  is  subject  to  taxation  for  State  and  municipal  pur- 
poses, and  no  device  will  be  tolerated  to  relieve  it  from  its 
just  proportion  of  public  burdens. 

The  objectors  describe  themselves  as  the  "  owners,  or  ben- 
eficially interested"  in  this  very  property.  If  it  were  a 
"  public  park/'  or  the  property  of  the  village,  it  is  appre- 
hended they  would  have  no  such  interest  in  it  as  would  give 
them  any  right  to  contest  the  assessment  made  upon  it.  But 
being  property  of  private  persons,  although  held  by  the  vil- 
lage for  their  benefit,  it  is  subject  to  special  assessments  for 
public  improvements,  as  is  other  private  property  in  the 
vicinity. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Obville  H.  Tobey 

v. 
Chables  Eobinson. 

Filed  at   Ottawa  May  U,  ISSl. 

1.  Corporation — stock  to  person  paying  nothing.  "Where  a  stock  yard  com- 
pany was  organized  by  the  officers  of  a  railway  company  and  others,  and  the 
only  means  put  into  the  same  was  by  the  railway  company,  through  its  offi- 
cers, who  also  controlled  the  stock  yard  company,  and  the  latter  company 
issued  stock  to  the  extent  of  its  charter,  a  portion  of  which  was  used  as  a 
corruption  fund  and  the  balance  divided  between  certain  members  of  the 
company,  they  paying  nothing  therefor,  it  was  held,  that  the  issue  of  the 
stock  was  in  violation  of  law  and  in  fraud  of  the  rights  of  the  stock- 
holders of  the  railway  company,  and  vested  in  the  recipients  of  the  same  no 
rights  which  a  court  of  equity  would  enforce  or  protect.  The  stock,  if  of 
any  validity,  belonged  to  the  railway  company. 

2.  Contract — founded  on  illegal  consideration,  not  enforced.  Where  the 
holder  of  a  certificate  of  stock  in  a  corporation,  which  had  been  issued  to  him 
without  consideration  and  in  fraud  of  the  rights  of  others,  surrendered  the 
same  to  an  officer  of  the  company  issuing  the  same,  under  an  agreement  that 
new  certificates  should  be  issued  in  lieu  of  the  one  given  up,  a  portion  of 
which  was  to  be  retained  and  used  for  the  purpose  of  corrupting  certain 
officials  in  the  interest  of  the  company,  and  the  rest  to  be  returned  to  such 
holder,  it  was  held,  that  as  the  agreement  under  which  the  certificate  was 
surrendered  was  illegal  and  void,  the  agreement  to  return  to  him  the  balance 
of  such  certificates  could  not  be  enforced,  either  at  law  or  in  equity. 

3.  Nothing  is  better  settled  in  the  law  of  contracts  than  that  if  any 
part  of  the  consideration  upon  which  a  promise  rests  is  illegal,  the  entire 
promise  fails.     But  this  is  not  true  e  converso. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Erastus  S.  Williams,  Judge, 
presiding. 

Mr.  Emeby  A.  Stobbs,  for  the  appellant: 

To  show  that  the  defendant,  by  his  acts,  was  estopped  from 
denying  the  legality  of  the  contracts  entered  into  between 
the  railway  company  and  the  stock  yard  association,  and  that 
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he  will  not  be  allowed  to  claim  any  advantage  to  himself, 
derived  from  the  illegality  of  transactions,  the  validity  of 
which  he  has  repeatedly  asserted,  and  the  full  benefits  of 
which  he  has  reaped,  counsel  cited  Herman  on  Estoppels, 
461,  462,  469,  466;  Stephenson  v.  Newnham,  13  Com.  Bench, 
302;  Bailey  v.  Bailey,  44  Pa.  274;  TJUery  v.  Clark,  18  id. 
148;  Ever  hart  v.  Westchester  and  Philadelphia  Railroad  Co. 
28  Pa.  St.  339;  Erie  and  Waterford  Plank  Road  Co.  v. 
Brown,  23  id.  156;  Martin  v.  Ives,  17  S.  &  R.  364;  Deford 
v.  Mercer,  24  Iowa,  118;  Phillips  v.  Rogers,  12  Mete.  405; 
State  v.  Van  Horn,  7  Ohio  St.  327  ;  Cobb  v.  Bows,  10  N.  Y. 
335;  Sherman  v.  McKeon,  38  id.  266;  Wood  v.  Seeley,  32  id. 
105 ;  Bissell  v.  Michigan  Southern  Railroad,  22  id.  258 ; 
Smith  v.  Sheely,  12  Wall.  358;  Turner  v.  Flannigan,  1  Black, 
491;  Furguson  v.  Landram,  1  Bush,  548;  West  v.  Madison 
County  Agricultural  Board,  82  111.  205;  People  v.  Sterling 
Manufacturing  Co.  82  id.  461;  McCarthy  v.  Lavasche,  89  id. 
270;  Hartshorn  v.  Patroff,  id.  509;  Chicago  Packing,  etc. 
Co.  87  id.  547;  International  Bank  v.  Bowen,  80  id.  541. 

Robinson  can  not  now,  when  called  upon  to  account  for 
the  property,  the  possession  of  which  he  has  dishonestly  and 
fraudulently  procured,  be  permitted  to  set  up  a  title  hostile 
or  adverse  to  that  which  he  recognized  when  he  received  the 
stock. 

A  trustee  can  not  set  up  a  claim  to  the  trust  property 
adverse  to  the  cestui  que  trust,  nor  can  he  deny  the  title.  1 
Perry  on  Trusts,  521;  Van  Huster  v.  Spengemann,  2  Greenlf. 
Ch.  187;  Stone  v.  Godfrey,  5  DeGex,  M.  &  G.  85 ;  JSTeusom 
v.  Flowers,  30  Beav.  469 ;  Attorney  General  v.  Monroe,  2 
DeGex  &  Sen.  163;  Kennedy  v.  Daly,  1  Sch.  and  Lef. 
381;  Sinclair  v.  Murphy,  14  Mich.  292;  Osgood  v.  Nichols, 
5  Gray,  420;  JDervey  v.  Bell,  5  Allen,  168;  Walden  v.  Karr, 
88  111.  51  ;  Prather  v.  Vineyard,  4  Gilm.  40;  Eddy  v. 
Roberts,  17  111.  506;  Brown  v.  Straight,  19  id.  89;  Bristow  v. 
Lane,  21  id.  194;  Russell  v.  Payton,  4  Bradw.  478;  Bigelow 
on  Estoppels,  387. 
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Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellee : 

The  original  issue  and  distribution  of  the  stock,  the  sub- 
sequent surrender  and  redistribution,  in  pursuance  of  which 
the  certificate  claimed  by  the  complainant  was  delivered  to 
the  defendant,  and  the  entire  transaction,  of  which  these  acts 
form  a  part,  were  tainted  with  illegality  and  fraud,  and  the 
court  will  not  lend  its  aid  to  either  party  to  consummate  the 
transaction,  or  otherwise  compel  a  division  of  the  alleged 
profits.  Non  oritur  actio  ex  turpi  causa.  Neustadt  v.  Hall, 
58  111.  172;  Arter  v.  Byington,  44  id.  468;  Miller  v.  David- 
son, 5  Gilm.  524;  Sheets  v.  Phillips,  54  111.  309;  Craft  v. 
McConougliy,  79  id.  346;  Dunaway  v.  Robertson,  95  id.  420; 
Dunning  v.  JBattherick,  41  id.  425;  Bester  v.  Watham,  60  id. 
138;  Harris  v.  Hatfield,  71  id.  300;  Blackburn  v.  Bell,  91 
id.  434;  Tamm  v.  LaValle,  92  id.  263;  Tenney  v.  Foote,  95 
id.  99;  Holdman  v.  Johnson,  Cowp.  343;  Coppell  v.  Hall,  7 
Wall.  558;  Gregg  v.  Wyman,  4  Cush.  326;  Tenney  v.  Foote, 
4  Bradw.  601;  Booth  v.  Hodgson,  6  T.  R.  409;  Simpson  v. 
Bloss,  7  Taunt.  246;  Gray  v.  HooJc,  4  Conn.  449;  Phalen  v. 
Clark,  19  id.  432. 

The  principle  that  the  capital  stock  of  a  corporation  must 
be  paid  for  in  money,  or  tangible  property  which  shall  repre- 
sent that  capital  to  the  stockholders  and  creditors,  and  the 
public,  is  too  well  established  to  require  an  extended  citation 
of  authorities.  We  cite  the  following:  Sturges  v.  Stetson,  1 
Biss.  246;  Henry  v.  Vermilion  and  Ashland  Railroad  Co.  17 
Ohio,  187;  Fisher  v.  Railway  Co.  53  Barb.  513;  Gilman, 
Clinton  and  Springfield  Railroad  Co.  v.  Kelly,  77  111.  426; 
Brice's  Ultra  Vires,  153;  Field  on  Corp.  sec.  126. 
■  The  capital  stock  of  a  corporation  is  trust  property  in  the 
hands  of  the  directors.  Gilman,  Clinton  and  Springfield 
Railroad  Co.  v.  Kelly,  77  111.  426;  Ex  parte  Daniels,  1 
DeGex  &  Jones,  372. 

The  payment  for  stock  by  the  use  of  the  recipient's  in- 
fluence in  favor  of  the  corporation,  is  no  payment,  and  stock 
issued   for  such  a   pretended  consideration  is   wholly   void. 
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8twrg.es  v.  Stetson,  1  Biss.  246 ;    Fisher  v.  Railway   Co.  53 
Barb.  513. 

Mr.  Henry  L.  Burnett,  also  for  the  appellee,  made  an 
oral  argument,  in  which  he  made  the  following,  among  other 
legal  points : 

Any  effort  to  distribute  stock  without  payment  of  its  full 
par  value  is  fraudulent.  DeRuvigue  Case,  Law  Rep.  5  Ch. 
Div.  306;  Ex  parte  Daniels,  1  DeGex  &  Jones,  372;  Brice's 
Ultra  Vires,  153;  Fisher  v.  Railway  Co.  53  Barb.  513;  Gil- 
man,  Clinton  and  Springfield  Railroad  Co.  v.  Kelly,  77  111. 
426;  Knowlton  v.  Empire  Spring  Co.  57  N.  Y.  518. 

If  a  contract  is  in  part  only  connected  with  an  illegal 
transaction,  but  grows  immediately  out  of  it,  though  in  fact 
it  be  a  new  contract,  it  is  equally  tainted  by  the  illegality  of 
the  transaction  from  which  it  sprung.  Gray  v.  Hook,  4  Conn. 
449 ;  Gregg  v.  Wyman  et  al.  58  Mass.  322,  and  other  author- 
ities cited  in  preceding  brief. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

By  an  act  of  the  legislature  of  the  State  of  New  Jersey, 
David  Allerton  and  six  others  were,  on  the  19th  of  March, 
1869,  duly  incorporated  by  the  name  of  the  National  Stock 
Yard  Company.  There  was  a  meeting  of  the  corporators  on 
the  30th  of  the  same  month,  at  wThich  Allerton  was  elected 
president.  At  a  subsequent  meeting,  on  the  3d  of  the  follow- 
ing month,  by-laws  were  adopted,  a  seal  agreed  upon,  and  a 
vice-president  elected.  By  the  act  of  incorporation,  the  capital 
stock  was  fixed  at  $1,000,000,  to  be  divided  into  10,000 
shares,  of  $100  each,  and  the  principal  business  of  the  com- 
pany was  to  be  "the  maintenance  of  yards  and  buildings  for 
the  keeping  and  accommodation  of  live  stock,  and  generally 
taking  care  of,  buying,  selling  and  slaughtering  animals." 

The  object  of  this  organization  was  to  establish  and  operate 
stock  yards  in  connection  with  the  Erie  Railway  Company, 
and  the  evidence  tends  to  show  that  it  was  intended  by  the 
15—99  III, 
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promoters  of  the  scheme,  or  at  least  a  part  of  them,  that  the 
stock  yard  company,  when  formed  and  put  in  operation, 
should  be  a  mere  agency  of  the  Erie  Railway  Company,  to 
be  used  in  the  interest  .of  the  principal  officers  of  the  latter 
company,  and  such  others  as  they  might,  from  considerations 
of  policy,  deem  proper  to  associate  with  them.  The  Erie 
Railway  Company,  at  this  time,  was  under  the  management 
of  Jay  Gould  and  James  Fisk,  Jr.,  the  former  being  presi- 
dent and  the  latter  vice-president  of  the  company,  and  they 
at  the  same  time  had  a  controlling  voice  in  directing  the 
affairs  of  the  stock  yard  company. 

By  reason  of  a  misunderstanding  having  arisen  between 
them  and  Allerton,  with  respect  to  the  management  of  the 
latter  company,  through  their  influence  and  instrumentality 
a  complete  re-organization  of  the  company  was  effected  in  the 
months  of  January  and  February,  1870,  by  which  Allerton, 
and  those  acting  in  concert  with  him,  were  deposed,  and 
others,  who  were  in  full  accord  with  Gould  and  Fisk,  placed 
in  their  stead. 

Under  the  new  organization,  Oliver  H.  Tobey,  John  B. 
Sherman  and  Charles  Robinson  became  directors  of  the 
company.  Robinson  was  also  elected  president  of  the  com- 
pany, and  a  member  of  the  executive  committee  that  had 
the  immediate  management  of  the  company's  concerns. 

In  pursuance  of  the  original  arrangement,  the  necessary 
stock  yards  had  already  been  purchased  and  improved  by 
the  Erie  company  at  the  terminus  of  its  railway,  at  Weehaw- 
kin,  New  Jersey.  This  had  all  been  done  at  the  exclusive 
expense  of  the  Erie  company,  and  the  title  to  the  stock 
yards  had  been  taken  in  the  name  of  Gould,  as  trustee,  for 
the  purpose  of  conveying  the  same  to  the  stock  yard  com- 
pany upon  the  final  consummation  of  the  understanding 
between  the  two  companies,  and  a  deed  to  that  effect  had 
already  been  executed  preparatory  to  delivery,  though  no 
delivery  was  ever  made  until  after  the  new  organization  was 
perfected.     Leaving    out    of    view  the    utter    disregard    of 
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legal  duty  and  moral  obligation  on  the  part  of  the  projectors 
of  the  organization,  they  displayed  the  highest  order  of  dis- 
cernment and  business  skill  in  collecting  together  suitable 
material  for  the  formation  of  the  company,  with  a  view  of 
doing  a  thriving  business.  The  plan  of  organization  and 
operation,  under  the  new  management,  was  thoroughly 
digested  and  definitely  understood. 

The  prominent  feature  in  the  scheme  was  to  make  the  oper- 
ations of  the  company  highly  remunerative  to  the  few  who 
were  to  be  given  an  interest  in  it.  To  this  end  a  combina- 
tion was  entered  into  in  advance  of  the  organization,  by  the 
officers  of  the  Erie  company  on  the  one  hand,  and  John  B. 
Sherman,  Charles  Robinson,  Milton  Tabor  and  Oliver  H. 
Tobey  on  the  other,  by  which  the  latter  were,  upon  certain 
terms,  which  were  subsequently  carried  into  effect,  to  identify 
themselves  with  the  organization,  or  contribute  their  influence 
to  the  promotion  of  its  objects  and  purposes.  Sherman,  at 
that  time,  was  president  of  the  Union  Stock  Yard  Company 
of  Chicago,  a  position  wholly  incompatible  with  the  rela- 
tions which  he  assumed  to  the  National  Stock  Yard  Company. 
Tabor  was  a  resident  of  Chicago,  and  had  been  an  exten- 
sive shipper  of  stock,  and  had  a  large  and  influential 
acquaintance  with  other  shippers.  Tobey  was  at  that  time, 
and  had  been  for  a  number  of  years,  an  extensive  shipper  of 
live  stock  over  the  Erie  railway.  Robinson  also  had  great 
experience  in  the  shipment  of  stock,  and  was  extensively  and 
favorably  known  among  stock  shippers,  and  was  also  on  the 
most  intimate  relations  with  Sherman,  by  means  of  which  it 
was  doubtless  expected  he  would  exercise  a  wholesome 
influence  over  the  latter  in  controlling  a  large  proportion  of 
the  shipments  of  stock  from  the  west. 

In  pursuance  of  this  preconcerted  plan  and  definite  under- 
standing, the  reorganization  of  the  company  was  effected  in 
the  manner  already  stated.  In  further  execution  thereof, 
without  a  dollar  of  the  one  million  of  capital  stock  author- 
ized by  the  charter  to  be  issued   having  been  paid  in  or  sub- 
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scribed,  and  without  the  corporators,  directors,  or  any  one 
else,  on  behalf  of  the  company,  assuming  any  personal 
liability  therefor,  Jay  Gould,  acting  on  behalf  of  himself 
and  the  Erie  Railway  Company,  completed  the  transfer  of 
the  stock  yards  to  the  stock  yard  company,  by  delivering  to 
it  the  deed  theretofore  made  by  Gould,  and  at  the  same  time 
advanced  to  it  $100,000  in  cash,  for  the  purpose  of  making 
additional  improvements  and  increasing  the  company's  busi- 
ness facilities. 

The  stock  yards  and  property  conveyed  by  Gould  were 
estimated  at  $525,000,  which,  added  to  the  $100,000  advanced 
in  cash,  made  a  total  of  $625,000.  The  whole  of  this  sum 
was  secured  alone  by  the  bonds  of  the  company  and  a  mort- 
gage on  the  property  conveyed  to  it  through  Gould  by  the 
Erie  company.  At  the  same  time,  the  Erie  company,  through 
its  officers,  entered  into  certain  contracts  with  the  stock  yard 
company,  running  a  period  of  twenty  years,  and  conferring 
upon  the  latter  company  exclusive  and  valuable  privileges  for 
which  the  Erie  company  was  to  receive  no  adequate  equiva- 
lent. Indeed,  a  mere  glance  at  these  contracts  shows,  beyond 
all  question,  they  were  made  in  the  interest  of  the  stock  yard 
company,  and  there  is  little,  if  any,  room  to  doubt  they  were 
so  intended.  In  further  consummation  of  the  scheme,  by  a 
vote  of  the  directors,  the  executive  committee  was  directed 
to  issue  $1,000,000  of  stock,  being  the  full  amount  which 
the  charter  authorized  to  be  issued,  $400,000  of  which  was, 
by  the  further  order  of  the  directors,  to  be  equally  divided 
between  Sherman,  Tobey,  Tabor  and  Robinson,  and  the 
remaining  $600,000  to  be  delivered  to  Fisk. 

This  stock  was  issued  and  delivered,  as  directed,  to  Sher- 
man, Tobey,  Tabor  and  Robinson,  each  receiving  a  certifi- 
cate'for  1000  shares,  of  $100  a  share,  for  which,  as  we 
view  it,  neither  of  them  paid  a  cent,  and  its  issue  was  in 
violation  of  law  and  in  fraud  of  the  rights  of  the  stock- 
holders of  the  Erie  company.  If  the  testimony  of  some  of 
the  witnesses  is  to  be  believed,  a  considerable  portion  of  the 
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stock  given  to  Fisk  was  used  as  a  corruption  fund  in  the 
interest  of  the  stock  company,  and  from  the  admitted  facts 
in  the  case  we  have  little  if  any  room  to  doubt  that  it  was 
so  used. 

After  the  distribution  of  the  stock  in  the  manner  we  have 
stated,  appellant  testifies,  in  substance,  that  Robinson  and 
Sherman  came  to  him,  and  represented  that  it  was  desirable 
for  the  interest  of  the  company  to  secure  the  influence  of 
certain  parties,  among  whom  was  mentioned  Judge  Barnard, 
and  that  the  company  did  not  have  the  necessary  stock  to 
use  in  accomplishing  that  object,  and  that  it  was  thought 
best  that  those  who  had  received  certificates  for  1000 
shares  of  the  stock  should,  respectively,  contribute  200  of 
these  shares,  to  be  distributed  among  the  persons  referred 
to  for  the  purpose  suggested,  and  that  they,  Robinson 
and  Sherman,  had  determined  to  so  contribute  of  their  shares 
for  that  purpose;  that  upon  these  representations,  and  the 
distinct  understanding  that  a  certificate  of  800  shares  was 
to  be  returned  to  him,  he  surrendered  to  Robinson  his  orig- 
inal certificate  for  1000  shares. 

It  is  an  admitted  fact  that  this  certificate  of  Tobey,  together 
with  the  other  three,  for  1000  shares  each,  was  delivered 
to  Robinson,  and  were  cancelled,  and  other  certificates  of  dif- 
ferent denominations,  but  amounting  in  the  aggregate  to  the 
4000  shares,  were  re-issued,  four  of  the  re-issue  being  for 
800  shares  each,  and  it  is  claimed  by  appellant  that  the  can- 
cellation of  his  original  certificate,  and  there-issue  of  others 
in  its  stead,  in  the  name  of  Robinson,  was  without  his 
authority  or  consent.  It  further  appears,  that  the  most  of 
this  re-issue  of  stock  in  Robinson's  name,  on  account  of  that 
surrendered  by  appellant  and  others  as  just  stated,  was  subse- 
quently, in  1875,  surrendered  by  Robinson  to  the  Erie  Railway 
Company  in  compromise  of  certain  litigation  growing  out  of 
bis  management  as  president  of  the  stock  yard  company. 
Robinson  has  never,  in  any  manner,  accounted  to  Tobey  for 
the  800  shares  of  the  stock  which  Tobev  claims  he  was  to 


230  Tobey  v.  Robinson.  [May 

Opinion  of  the  Court. 

have  returned  to  him.  On  the  contrary,  he  denies  alto- 
gether that  he  ever  agreed  to  return  the  certificate,  as 
claimed  by  Tobey,  or  any  part  of  it.  He  further  alleges  that 
the  latter  never  had  any  beneficial  interest  in  the  stock;  that 
Avhile  it  was  issued  in  Tobey's  name,  he  received  it,  and  agreed 
to  hold  it  in  trust  for  Allerton,  the  former  president  of  the 
stock  yard  company,  to  whom  it  really  belonged;  that  the 
stock,  through  the  management  of  Fisk,  was  issued  to  Allerton 
in  this  way  in  order  to  conceal  from  Gould  Allerton's  interest 
in  the  re-organized  company,  with  whom  Gould,  at  that  time 
was  on  bad  terms;  that  with  the  knowledge  and  approval  of 
Allerton,  the  stock  was  returned  to  and  cancelled  by  the 
company. 

The  present  bill  was  filed  by  Tobey  against  Robinson,  to 
recover  the  proceeds  of  the  certificate  of  stock  in  question, 
which  it  is  claimed  the  latter  has  appropriated  to  his  own 
use.  Upon  a  hearing  in  the  circuit  court  a  decree  was  ren- 
dered dismissing  the  bill,  and  that  decree  was  affirmed  by  the 
Appellate  Court,  and  the  present  appeal  is  prosecuted  to 
reverse  the  judgment  of  the  latter  court. 

The  record  in  this  case  is  voluminous.  The  evidence  has 
taken  a  wide  range.  The  abstracts  are  unusually  large,  and 
the  arguments  of  counsel  alone  would  make  a  volume  of  many 
hundred  pages.  Indeed,  the  case  has  been  literally  over- 
whelmed by  the  very  learned,  elaborate  and  exhaustive  argu- 
ments of  the  eminent  counsel  engaged  in  the  cause.  And 
while  we  have  been  highly  entertained  and  greatly  aided  in 
our  labors  during  the  several  days  we  have  spent  in  reading 
them,  we  can  not,  in  the  view  we  take  of  the  case,  repress  the 
conviction  that  much  of  what  we  have  considered  might  safely 
have  been  omitted  without  at  all  affecting  the  result. 

Stripping  the  case  of  all  its  colors  and  plumage,  and  brush- 
ing away  the  thin  and  transparent  gauze  which  some  of  the 
witnesses  have  thrown  over  it  with  the  view  of  covering  up 
its  real  and  true  character,  we  find  but  little  in  it  about 
which  there  is  any  just  ground  for  controversy.     The  case  is 
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simply  this :  The  officers  of  the  Erie  Railway  Company,  con- 
federating with  appellant,  appellee  and  others,  entered  into 
a  conspiracy  for  the  express  purpose  of  amassing  fortunes  for 
themselves  at  the  expense  of  the  Erie  company.  In  execu- 
tion of  this  unlawful  enterprise  an  organization  was  effected, 
according  to  the  forms  of  law,  under  an  existing  charter  from 
the  State  of  New  Jersey,  which  assumed  to  act  as  a  corporate 
body,  by  the  name  of  the  National  Stock  Yard  Company.  The 
so-called  company  was  officered  from  and  otherwise  placed 
under  the  exclusive  control  of  the  conspirators.  Upon  the 
company  being  thus  organized,  the  officers  of  the  Erie  com- 
pany transferred  to  it,  without  any  security  whatever,  except 
such  as  the  property  conveyed  afforded,  property  and  money 
amounting  in  the  aggregate  to  $625,000,  and  the  conspirators 
at  once  issued  to  themselves,  in  the  name  of  the  company, 
$1,000,000  in  stock,  being  all  that  could  be  issued  under  the 
charter.  In  this  hasty  divide  of  the  spoils,  appellant  and 
appellee,  both  being  officers  of  the  company,  respectively 
received  a  certificate  for  1000  shares,  amounting  at  their 
par  value  to  $100,000  each.  Like  certificates  were  issued 
to  two  others  of  the  conspirators  at  the  same  time.  A 
short  time  afterwards,  and  before  any  disposition  had  been 
made  of  these  certificates,  the  conspirators  concluded  their 
interests  would  be  promoted  by  using  a  portion  of  this  stock 
which  they  had  issued  to  themselves  as  a  corrupting  fund,  to 
secure  the  favor  of  certain  prominent  officials,  and  it  was 
accordingly  agreed  that  the  four  certificates  issued  for  1000 
shares  of  the  stock,  each,  should  be  surrendered  to  appellee, 
as  president  of  the  company,  out  of  each  of  which  he  was  to 
use  200  shares  for  the  purpose  in  question,  and  return  the 
residue  to  their  respective  owners.  In  pursuance  of  this 
arrangement,  Robinson  obtained  possession  of  all  four  of  these 
certificates,  including  that  of  appellant,  but  upon  the  express 
promise  on  his  part  that  he  would  return  to  them,  respec- 
tively, the  800  shares  not  required  for  corrupting  purposes. 
This  scheme   for  debauching  certain  officials,  which   led  to 
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the  surrender  of  these  certificates  of  stock,  took  in  its  range 
persons  of  high  official  and  social  standing. 

The  evidence,  by  a  decided  preponderance,  in  our  judg- 
ment, establishes  the  fact  that  the  certificate  for  which  this 
suit  is  brought  was  surrendered  for  the  express  purpose  of 
corrupting  Judge  Barnard,  a  member  of  the  Supreme  Court 
of  New  York.  Indeed,  this  is,  in  effect,  admitted  by  appel- 
lant in  his  own  testimony.  Appellee  having  used  a  part  of  it 
for  that  purpose,  finally  surrendered  the  residue  to  the  Erie 
company,  which  alone  had  the  right  to  receive  it,  and  now 
refuses  to  account  to  appellant  for  it.  Hence  this  suit. 
Or,  differently  stated,  appellee  and  appellant  having  fallen 
out  about  the  division  of  the  proceeds  derived  from  an  unlaw- 
ful enterprise,  in  which  they  were  both  engaged  and  equally 
guilty,  the  latter  comes  into  a  court  of  equity  and  asks  its 
assistance  in  obtaining  what  he  conceives  his  just  proportion 
of  the  spoils. 

Such  a  suit  can  not  be  maintained.  We  regard  the  entire 
re-organization  of  the  stock  yard  company  as  conceived  and 
executed  in  fraud  and  palpable  violation  of  law.  If  the  so- 
called  stock  could  be  regarded  as  having  any  validity  at  all, 
it  clearly  belonged  entirely  to  the  Erie  company.  But,  even 
if  the  re-organization  of  the  company  had  been  valid,  there 
was  no  authority  in  its  charter  to  issue  the  certificates  in 
question  for  the  purpose  they  were  issued.  By  the  express 
provisions  of  its  charter,  stock  could  only  be  issued  "in  pay- 
ment for  real  and  personal  property."  This  was  issued  for 
neither  of  these  purposes.  We  repeat,  such  a  suit  can  not 
be  maintained. 

In  the  view  we  take  of  this  case,  it  is  conceded  that  Rob- 
inson agreed  with  appellant  to  return  800  shares  of  the  so- 
called  stock.  But  if  his  agreement  was  not  binding  in  law, 
it  imposed  no  legal  obligation  to  do  so  which  this  court  can 
recognize.  Appellant  substantially  admits,  in  his  own  testi- 
mony, as  already  stated,  that  lie  surrendered  the  stock  with 
the  understanding  that  a  part  of  it  was  to  be  used  in  corrupt- 
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ing  Judge  Barnard.  Of  course  we  do  not  pretend  to  give 
his  language,  but  that  is  what  his  testimony  amounts  to,  and 
if  the  certificate  was  surrendered  for  that  purpose,  the  agree- 
ment between  him  and  Robinson  was  clearly  illegal  and 
void,  and  hence  can  not  be  enforced,   either  at  law  or  equity. 

What  was  the  consideration  for  Robinson's  agreement  to 
return  the  800  shares  of  stock?  Clearly,  the  delivery  of  the 
certificate  for  the  two  purposes  mentioned,  namely,  to  use 
part  as  a  corrupting  fund  and  to  return  the  remainder. 
Admit  one  of  these  purposes  was  legal,  the  other  was  clearly 
not.  This  being  so,  the  agreement  was  not  binding,  and  can 
not,  therefore,  be  enforced  by  a  judicial  proceeding.  Nothing 
is  better  settled  in  the  law  of  contracts  than  that  if  any  part 
of  the  consideration  upon  which  a  promise  rests  is  illegal,  the 
entire  promise  fails.  But  this  is  not  true  e  converso.  Test- 
ing this  case  by  that  principle,  this  suit  can  not  be  maintained. 
If  it  can,  what  becomes  of  the  maxim,  ex  turpi  contractu  non 
oritur  actio  f  And  what  are  we  to  understand  by  the  maxim, 
in  pari  delicto  melior  est  conditio  possidentis  f  And  how  can 
the  maintenance  of  this  suit  be  reconciled  with  the  funda- 
mental principle,  that  whoever  comes  into  a  court  of  equity 
must  do  so  with  clean  hands?  The  principles  which  find 
expression  in  these  familiar  maxims  of  the  law  can  not,  in 
our  judgment,  be  reconciled  with  a  recovery  in  this  case. 

But  it  has  been  urged,  with  great  earnestness,  that  appellant 
paid  a  valuable  consideration  for  the  so-called  stock.  The 
evidence  does  not,  in  our  judgment,  establish  this  hypothesis. 
What  did  he  pay  for  it,  either  in  money  or  property?  Not  a 
dollar, — not  a  cent,  so  far  as  the  record  shows.  What  did  he 
promise  to  pay  for  it?  Nothing.  The  evidence  of  Gould  is, 
that  it  was  given  to  him  to  secure  his  influence  and  patronage 
as  a  heavy  shipper  over  the  Erie  railway.  The  Erie  company 
already  had  his  patronage,  and  had  had  it  for  many  years 
past,  and  it  is  reasonable  to  suppose  that  it  obtained  it  by 
giving  as  good  rates  and  accommodations,  if  not  better,  than 
other  companies.     And,  so  far  as  future  patronage  and  influ- 
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ence  are  concerned,  it  is  not  claimed  that  he  entered  into 
any  obligation  to  continue  it,  even  for  a  day.  He  could,  if 
he  had  seen  proper,  on  the  very  next  day  after  the  delivery 
to  him  of  this  stock,  have  transferred  his  entire  business  and 
shipping  interests  to  other  roads.  Gould  expressly  states,  in 
his  testimony,  they  saw  no  difference  between  appellant's 
influence  and  patronage  after  this  transaction  occurred.  So 
far  as  past  transactions  were  concerned,  viewed  from  appel- 
lant's own  standpoint,  it  was  clearly  a  mere  gratuity,  and,  as 
to  future  operations,  as  we  have  just  seen,  he  was  perfectly 
free  to  continue  his  patronage  or  not,  just  as  he  found  it  to 
his  interest  or  inclination  so  to  do.  So,  in  any  point  of  view 
that  may  be  taken  of  the  matter,  no  consideration  which  the 
law  recognizes  was  paid  by  him  for  the  stock.  But,  even  if 
he  had  paid  "the  face  value  for  it,  he  could  not,  under  the  cir- 
cumstances, for  the  reasons  already  stated,  recover.  He 
parted  with  it  to  accomplish  an  unlawful  purpose,  and  the 
law  will  not,  therefore,  assist  him  to  recover  it. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
other  questions  which  have  been  so  ably  discussed  by  the  dis- 
tinguished counsel  in  the  cause. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Merritt  E.  Bradley  et  al. 

v. 

Benjamin  C.  Luce  et  al. 

Filed  at  Ottawa  May  14,  1SS1. 

1.  Fraud — as  a  ground  of  rescission.  A  party  procured  a  conveyance 
of  valuable  lands  for  170  shares  of  stock  in  a  lumber  company,  which  he 
represented  to  be  worth  eighty-five  cents  on  the  dollar,  or  $14,460  in  gross, 
and  notes  to  the  amount  of  $12,030,  secured  by  mortgage  on  100  acres  of 
land  in  Michigan,  which  land  he  represented  as  having  been  sold  for  $20,- 
000,  all  of  which  had  been  paid,  except  the  sums  secured  by  the  notes,  and 
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also  that  the  makers  of  the  notes  were  wealthy  men.  The  grantor  relied 
on  such  representations,  which  proved  to  be  false,  and  were  known  by  the 
purchaser  to  be  untrue  when  made,  it  appearing  that  the  lumber  company 
was  insolvent  and  the  stock  worthless,  and  the  Michigan  land  worth  but 
a  small  amount,  and  the  mortgagors  of  the  same  had  paid  nothing  on  the 
price,  and  were  poor  men:  Held,  the  facts  sustained  a  finding,  on  bill  to 
set  aside  the  conveyance,  that  the  deed  was  obtained  by  fraud  and  false 
representation. 

2.  Purchaser — when  protected  against  equity.  A  person  who  loans  money 
and  takes  a  mortgage  or  deed  of  trust  to  secure  the  loan  on  land,  without 
notice  of  any  equity  in  a  third  person  in  the  premises,  the  record  showing 
title  in  the  mortgagor,  will  be  protected  against  the  right  of  one  to  have  the 
mortgagor's  title  set  aside. 

3.  Same — token  not  affected  by  pendency  of  suit.  A  bill  to  set  aside  a 
conveyance  of  land  for  fraud  on  the  part  of  the  grantee,  which  can  only  be 
done  subject  to  the  rights  of  a  subsequent  incumbrancer,  who  had  acquired  a 
lien  on  the  land  in  good  faith,  without  notice  of  the  fraud,  will  not  affect  a 
title  acquired  under  the  incumbrance,  and  a  purchaser  may  safely  acquire 
such  title,  notwithstanding  the  pendency  of  such  bill. 

4.  The  amendment  of  a  bill  by  the  introduction  of  new  matter  discon- 
nected with  the  original,  can  not  affect  any  one  as  lis  pendens  until  allowed 
and  filed.     It  can  not  relate  back  to  the  date  of  the  filing  of  the  original  bill. 

5.  Same — must  show  good  faith  as  against  equitable  rights.  Where  a  party, 
after  having  procured  a  conveyance  of  land  to  him  through  fraud,  conveyed 
the  same  to  a  third  person,  and  the  latter  on  the  same  day  conveyed  to  the 
wife  of  the  former,  and  another  person  having  acquired  the  title  to  the  land 
under  a  sale  under  a  deed  of  trust  for  the  benefit  and  in  trust  for  the  original 
owner,  conveyed  the  same  to  certain  other  parties  to  secure  a  debt  due  them, 
with  the  understanding  the  balance  was  to  go  to  the  wife  of  the  fraudulent 
grantee:  Held,  on  bill  by  the  original  owner,  that  the  proceeds  of  the  land  to 
be  paid  over  to  the  wife  of  the  fraudulent  grantee  might  be  reached,  as  there 
was  no  evidence  she  was  a  purchaser  in  good  faith. 

6.  Trust — when  it  arises.  If  A  acquires  the  title  to  land  under  an 
agreement  with  B  that  he  will  purchase  notes  secured  by  deed  of  trust  on 
the  premises,  and  foreclose  the  trust  deed,  and  convey  the  same  to'  B  upon  B's 
paying  him  the  amount  advanced  to  acquire  the  title,  and  certain  other 
indebtedness  from  B  to  A,  he  will  hold  the  premises  in  trust  for  B,  and  can 
not  in  equity  appropriate  the  property  to  himself,  or  convey  it  to  another 
having  notice  of  B's  rights.  If  he  conveys  any  part  of  it  to  one  having  no 
notice  of  B's  equities,  he  may  be  required  to  account  to  B  for  its  value. 

7.  Same — party  enforcing  must  pay  what  he  agreed  to  pay.  Where  A  pur- 
chases a  note  secured  by  a  deed  of  trust  on  land,  has  a  sale  made,  and  bids  in 
the  land  with  the  approbation  and  consent  of  B,  under  an  agreement  that  A 
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shall  hold  the  property  until  he  is  paid  the  advance  made  and  a  debt  due 
him  from  B,  and  then  to  convey  it  to  him,  A  will  be  entitled  to  receive  not 
only  what  he  paid  for  the  land,  but  also  the  other  sum  B  owes  him,  before  he 
will  be  divested  of  his  title  or  claim. 

8.  Same — trustee  accountable  for  property  conveyed.  Where  a  person  hold- 
ing land  in  trust  for  another,  in  violation  of  the  trust  conveys  a  portion  of  the 
same  to  a  third  person  to  secure  a  debt  due  him,  he  will  be  required  to  account 
for  so  much  of  the  land  conveyed  as  shall  be  necessary  to  pay  the  claim  of 
the  third  person,  or  if  such  person  has  sold  all  the  land  conveyed  to  him 
to  another,  who  buys  in  good  faith  and  without  notice  of  the  equities  of  the 
cestui  que  trust,  then  such  trustee  will  be  required  to  account  for  the  value 
of  all  the  land  conveyed  by  him. 

9.  Notice — possession  as  notice  of  claim.  "Where  one  occupies  land  under  a 
tenant  of  another,  his  occupancy  will  afford  no  notice  of  any  claim  he  may 
have  to  the  same. 

10.  Estoppel — by  party's  acts.  A  party  who  procures  another  to  purchase 
land  under  a  deed  of  trust,  and  is  present  at  the  trustee's  sale,  and  makes  no 
objection  to  the  same,  or  sets  up  any  claim  to  the  land,  will  be  estopped  from 
denying  the  validity  of  such  sale.  In  such  case  if  he  has  a  suit  pending  in 
equity  to  set  aside  a  conveyance  made  by  him  to  the  grantor  in  the  trust 
deed,  it  will  not  be  allowed  to  affect  the  purchaser  as  notice  by  lispendens. 

11.  Judicial  sale — en  masse  for  inadequate  price.  While  inadequacy  of 
price  alone  on  an  execution  sale  may  not  be  ground  for  equitable  relief,  yet 
when,  in  addition  to  inadequacy  of  price,  irregularities  in  the  sale  occur,  such 
as  selling  several  tracts  or  lots  of  land  in  gross,  without  first  offering  them 
separately,  equity  will  interfere  and  vacate  the  sale.  In  this  case  over  500 
acres  of  land,  worth  $25,000  to  $30,000,  were  sold  en  masse  for  $701. 

Writ  of  Error  to  the  Circuit  Court  of  Lake  county; 
the  Hon.  Charles  Kellum,  Judge,  presiding. 

On  the  12th  day  of  April,  1870,  Benjamin  C.  Luce,  defend- 
ant in  error,  being  the  owner  of  a  farm  in  Lake  county, 
consisting  of  544  acres,  sold  to  William  Darby  188  acres  of 
the  place  for  $8186,  payable,  $3000  January  1,  1872,  $3000 
April  22,  1873,  and  $2186  April  22,  1874.  These  notes  were 
secured  by  a  mortgage  given  by  Darby  on  the  land  so  pur- 
chased. The  balance  of  the  farm  Luce  occupied  until  the 
spring  of  1872,  when  he  leased  his  farm  to  one  William  Ruth, 
for  the  term  of  three  years,  and  moved  to  the  city  of  Chicago. 
In  the  fall  of  1872  he  fell  in  with  Merritt  E.  Bradley,  one 
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of  the  plaintiffs  in  error,  who  was  a  real  estate  dealer  in  the 
city  of  Chicago,  and  to  whom  Luce  went,  as  he  says,  to 
engage  him  to  sell  the  farm  in  question.  Bradley  examined 
the  farm  and  proposed  to  buy  it,  but  wanted  it  for  less  than 
§60  per  acre,  the  price  at  which  it  was  held  by  Luce.  After 
some  negotiations  a  trade  was  agreed  upon  between  Luce  and 
Bradley,  in  which  Luce  sold  Bradley  the  farm,  the  notes  and 
mortgage  on  Darby,  and  a  quantity  of  stock,  farming  imple- 
ments and  grain  on  the  farm,  all  amounting  to  something 
over  $30,000,  for  the  property.  Bradley  agreed  to  convey 
Luce  certain  lots  in  Irving  Park,  being  900  to  1000  feet 
front,  which  were  valued  by  Bradley  at  $30  per  foot.  Subse- 
quently it  turned  out  that  Bradley  had  no  title  to  the  Irving 
Park  property,  or  at  least  could  not  make  Luce  a  title  to  the 
property,  and  another  arrangement  was  entered  into  between 
the  parties,  under  which  Bradley  agreed  to  give  Luce  for  the 
property,  cash,  $3000;  170  shares  of  stock  of  the  St.  Louis 
and  Wisconsin  River  Lumber  Company,  represented  by 
Bradley  to  be  worth  $14,450;  four  notes  executed  by  Charles 
W alters,  three  for  $2000  each  and  one  for  $1630,  with  ten 
per  cent  interest  thereon,  amounting  to  $7630,  secured  by 
mortgage  on  one-half  of  100  acres  of  land  in  the  county  of 
Allegan,  Mich.;  and  two  notes  of  $2500  each,  executed  by 
one  George  A.  Allen,  amounting  then  to  $5000,  secured  by 
morteasre'on  the  other  half  of  said  100-acre  tract  of  land. 
In  addition  to  this,  Bradley  agreed  to  assume  and  pay  a  note 
of  $3000,  given  by  Luce  to  one  James  Wells,  and  secured  by 
mortgage  on  the  farm  owned  by  Luce.  Under  this  arrange- 
ment Luce  and  his  wife,  on  the  14th  day  of  November,  1872, 
executed  and  delivered  to  Bradley  a  deed  for  the  farm,  and 
also  transferred  to  him  the  Darby  notes  and  mortgage. 
Bradley  turned  over  the  Darby  notes  and  mortgage  to  Ben- 
jamin L.  Pease,  and  obtained  from  him  a  loan  of  $3000^ 
which  he  paid  over  to  Luce.  On  the  27th  day  of  November, 
1872,  Bradley,  with  the  consent  of  Pease,  surrendered  the 
Darby   notes  and   mortgage  to  Darby,   in   consideration   of 
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which  Darby  and  his  wife  conveyed  to  Bradley  the  188  acres 
of  land  which  Luce  had  formerly  sold  to  Darby.  On  the 
day  following,  Bradley,  through  Benjamin  L.  Pease,  obtained 
a  loan  of  one  Hiram  Barker,  of  $6000,  and  to  secure  the  pay- 
ment of  the  principal  and  interest  he  executed  a  deed  of 
trust  on  the  land  Luce  had  conveyed,  as  well  as  the  land 
Darby  had  deeded  to  him.  Bradley  paid  off  the  James  Wells 
mortgage,  which  he  had  agreed  to  assume,  with  $3000  of  this 
money. 

At  the  time  Luce  delivered  his  deed  for  the  farm  to  Brad- 
ley, the  latter  did  not  turn  over  the  notes  against  Walters  and 
Allen,  secured  by  the  mortgages  on  the  Michigan  lands. 
Bradley  represented  that  the  mortgages  were  then  sent  for 
record,  and  he  would  deliver  the  notes  and  mortgages,  with 
an  abstract  of  title,  in  a  short  time.  In  the  meantime,  how- 
ever, he  left  with  Luce  200  shares  of  St.  Louis  and  Wisconsin 
River  Lumber  Company  stock,  in  addition  to  the  170  shares 
that  he  had  sold  Luce,  as  collateral  security  to  the  Michigan 
notes  and  mortgages.  The  abstracts  of  title  for  the  Michigan 
lands  not  having  been  furnished  by  Bradley,  Luce  became 
somewhat  dissatisfied,  and  upon  making  inquiry  he  became 
satisfied  that  the  lumber  company  stock  was  of  little  or  no 
value,  and  that  the  parties  who  had  executed  the  Michigan 
mortgages  were  insolvent,  and  the  lands  embraced  in  the 
mortgages  were  worth  but  a  small  amount,  and  tha*t  the  rep- 
resentations made  by  Bradley  in  regard  to  [the  stock  and 
mortgages  were  false. 

Under  these  circumstances,  on  the  18th  day  of  December, 
1872,  Luce  filed  a  bill  in  equity,  in  the  circuit  court  of  Lake 
county,  against  Bradley,  to  set  aside  the  deed  he  had  made 
and  cancel  the  contract,  on  the  ground  of  fraud  and  impo- 
sition. 

Prior  to  the  filing  of  the  bill,  however,  and  on  the  14th 
day  of  December,  1872,  Bradley  and  his  wife  deeded  the 
property  to  one  Oliver  S.  Lincoln,  and  he  conveyed  to  Mrs. 
Bradley,  but   these   deeds   were   not  recorded  until   June  1, 
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1874.  Bradley  having  failed  to  pay  the  interest  as  it  became 
due,  on  the  trust  deed  given  to  Barker  to  secure  the  loan  of 
$6000,  Henry  M.  Wells,  plaintiff  in  error,  purchased  the  notes 
secured  by  the  trust  deed,  and  caused  the  trustee  to  advertise 
and  sell  the  whole  farm,  and  at  the  sale  Wells  became  the 
purchaser  for  $5500,  and  received  a  deed  for  the  premises. 

Afterwards,  and  on  the  22d  day  of  June,  1874,  Mrs. 
Bradley  filed  her  bill  against  the  trustee  and  Wells,  to  set 
aside  the  sale.  Subsequently  this  case  came  on  for  a  hearing 
before  one  of  the  judges  of  the  circuit  court  of  Cook  county, 
and  after  hearing  the  evidence  he  decided  that  the  sale  had 
not  been  advertised  in  such  a  newspaper  as  the  law  requires, 
and  that  the  sale  had  been  fraudulently  made,  and  directed 
that  a  decree  be  prepared  to  set  aside  the  sale.  No  decree 
was,  however,  prepared  or  signed,  but  in  a  short  time  Mrs. 
Bradley  and  Wells  had  an  interview,  which  resulted  in  an 
arrangement  that  the  bill  should  be  dismissed  at  plaintiff's 
costs,  that  Mrs.  Bradley  should  deed  the  property  to  one 
Charles  B.  McCoy,  and  that  he  should  deed  200  acres  of  the 
property  to  Wells,  and  that  Wells  should  convey  the  balance 
to  McCoy,  which  was  accordingly  done.  Subsequently  Mc- 
Coy conveyed  to  Mrs.  A.  E.  Kent,  of  California,  who 
brought  ejectment  to  recover  possession  of  the  property.  In 
the  meantime  Luce  filed  an  amended  bill,  his  original  bill 
not  having  been  heard,  and  obtained  an  injunction,  and  on 
the  hearing  a  decree  was  rendered  in  his  favor,  and  the 
defendants  therein  prosecute  this  writ  of  error. 

Messrs.  Tenney  &  Flower,  for  the  plaintiffs  in  error: 
A  mortgagee,  in  equity,  is  regarded  in  the  light  of  a  pur- 
chaser.    2  Washb.  on  Real  Prop.  90 ;  Clark  v.  Hunt,  3  J.  J. 
Marsh.  557;    Wood  v.  Bank  of  Kentucky,  5  Mon.  194. 

A  purchaser  in  ignorance  of  any  fraud,  for  a  valuable  con- 
sideration, will  be  protected.  1  Story's  Eq.  Jur.  sees.  434 
and  381;  3  Washb.  on  Eeal  Prop.  299;  Dennis  v.  McGagg 
et  al.  32  111.  429;   Gavagan  v.  Bryant,  83  id.  380. 
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Pease,  being  an  innocent  purchaser,  had  a  right  to  sell  to 
anybody  he  could  trade  with.  Brandlyn  v.  Orel,  1  Atk.  571 ; 
Loivther  v.  Carlton,  2  id.  242  ;  Sweet  v.  Southcote,  2  Brown  Ch. 
55;  Bumpus  v.  Plainer,  1  Johns.  Ch.  213;  Moore  et  al.  v. 
Hunter  et  al  1  Gilm.  330;  Peck  v.  Arehart,  95  111.  117  ;  Boone 
v.  Chiles,  10  Pet.  178;  Trull  v.  Bigelow,  16  Mass.  418;  Boyn- 
ton  v.  Reeves,  8  Pick.  332;  Hogthorp  v.  Hook,  1  Gill  &  J.  273. 

The  complainant  is  estopped  from  attacking  the  Pease 
title,  now  held  by  defendants.  Waughop  v.  Week  et  al.  23 
111.  350;  Anderson  v.  Armstead,  69  id.  452;  Kncebel  v.  Kircher, 
33  id.  308;  Kinnear  v.  Mackey,  85  id.  96;  Noble  v.  Cftm- 
maw,  88  id.  198;  Higgins  v.  Ferguson  et  al,  14  id.  269. 

The  court  erred  in  setting  aside  the  deed  from  Henry  M. 
Wells  to  Charles  B.  McCoy,  securing  the  claim  of  McCoy 
&  Pratt,  they  not  being  parties  to  the  suit.  Herrington  v. 
Hubbard,  1  Scam.  569;  Adams  Eq.  472;  Hopkins  et  al.  v. 
Boseclare  Lead  Co.  72  111.  373;  Atkins   v.  Billings,  id.  597. 

The  court  erred  in  setting  aside  the  sheriff's  deed  to 
Ellen  A.  Ball,  conveying  the  premises.  Stevens  v.  Hollings- 
worth  et  al.  74111.  212;  Leopold  v.  Krause,  95  id.  440. 

Mr.  Geo.  F.  Hceffer,  for  the  defendants  in  error: 

In  setting  up  a  bona  fide  purchase,  the  party  must  state  the 
deed,  the  date,  parties,  and  contents,  briefly; — thatthe  vendor 
was  seized  in  fee  and  in  possession,  and  the  consideration 
must  be  stated,  with  a  distinct  averment  that  it  was  bona  fide 
and  truly  paid,  independent  of  the  recital  in  the  deed,  and 
notice  must  be  denied.  Boone  v.  Chiles,  10  Pet.  178;  Metro- 
politan Bank  v.  Godfrey,  23  111.  606. 

Possession  of  premises  is  notice  to  a  purchaser  of  the  pos- 
sessor's title,  both  legal  and  equitable.  Daniels  v.  Davidson, 
16  Ves.  524;  Jackson  v.  Post,  9  Cow.  120;  Tuttle  v.  Jack- 
son, 6  Wend.  213. 

Lis  pendens  is  notice  as  to  the  property  described  in  the 
proceedings.  Green  v.  Slayter,  4  Johns.  Ch.  38;  Miller  v. 
Sherry,  2  Wall.  237. 
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And  applies  to  purchasers  from  a  party  to  the  suit  of  the 
thing  in  controversy.  Hopkins  v.  McLaren,  4  Cow.  678 ; 
Parks  v.  Jackson,  11  Wend.  442 ;  Cole  v.  Lake  Co.  54  Ni  H. 
272;  Jackson  v.  Warren,  32  111.  340;  Adams'  Eq.  157. 

To  constitute  an  equitable  estoppel  there  must  be  a  repre- 
sentation, or  concealment,  of  material  facts,  and  the  represen- 
tation must  be  made  with  a  knowledge  of  the  facts,  and  with 
the  intention  that  the  other  party  shall  act  upon  it.  The 
party  to  whom  it  is  made  must  have  been  ignorant  of  the 
truth  of  the  matter,  and  have  been  induced  to  act  upon  it, 
and  there  must  have  been  a  fraudulent  purpose  and  a  fraud- 
ulent result.  Dozell  v.  Odell,  3  Hill,  219;  Stevens  v.  Dennett, 
51  N.  H.  324;  Martin  v.  Zellerbach,  38  Cal.  300;  Baggs  v. 
Merced  Co.  14  id.  367:  Davidson  v.  Young,  38  111.  152; 
People  v.  Brown,  67  id.  435;  Ruard  v.  Gardner,  39  id.  125; 
Bigelow  on  Estoppel,  437;  3  Washb.  80;  Story's  Eq.  (Red- 
field's  ed.)  sec.  1543. 

Silence  as  to  that  of  which  one  has  a  right  to  presume 
the  other  party  has  notice,  will  not  work  an  estoppel.  Rice 
v.  Dewey,  54  Barb.  455;  Bales  v.  Perry,  51  Mo.  449;  Shaw 
v.  Spencer,  100  Mass.  382;  Taylor  v.  Ely,  25  Conn.  250; 
Watson  v.  Knight,  44  Ala.  352. 

Mr.  Justice  Craig  delivered  the  opinion  of  the   Court: 

The  record  contains  some  evidence  tending  to  prove 
that  the  original  arrangement  to  trade  the  Irving  Park 
property  for  the  Luce  farm,  personal  property,  and  Darby 
notes,  was  consummated;  but  the  decided  preponderance  of 
the  evidence  is,  that  the  proposition  to  trade  the  Irving  Park 
property  was  abandoned,  for  the  reason  Bradley  was  unable 
to  make  a  title,  and  that  the  consideration  agreed  to  be  giveu 
for  the  farm,  personal  property  and  the  Darby  notes,  was, 
cash  $3000,  the  St.  Louis  and  Wisconsin  River  Lumber  Com- 
pany stock,  and  the  notes  secured  by  mortgage  on  the  Mich- 
igan lands,  and  the  assumption   of  the  Wells    mortgage  on 

the  farm  by   Bradley,  amounting   to  $3000.     The    court,  in 
16—99  III, 
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its  decree,  found  that  Bradley  obtained  a  conveyance  of  the 
farm  from  Luce  by  fraud,  and  the  deed  of  November  14,  1872, 
was  set  aside. 

It  is  apparent,  from  the  evidence,  that  Bradley  represented 
the  lumber  company  stock  to  be  worth  eighty-five  cents  on 
the  dollar;  that  the  company  owned  extensive  lands  on  the 
Wisconsin  river,  mills,  booms  for  logs;  that  it  controlled 
Wisconsin  river  trade,  etc. ;  that  the  notes  secured  by  mort- 
gage on  the  Michigan  land  were  given  by  wealthy  men, 
(Allen  and  Walters)  in  Chicago ;  that  he  had  sold  the  100 
acres  of  land  for  $20,000;  that  the  purchase  money  had  all 
been  paid  except  the  notes;  that  the  makers  of  the  notes 
were  well  able  to  meet  them  at  maturity.  Luce  relied  upon 
the  truth  of  these  representations,  and  acted  upon  them  in 
making  the  trade  with  Bradley,  without  investigation  in 
regard  to  their  truth. 

;  It  is  clear,  from  the  evidence,  that  the  representations  in 
regard  to  the  lumber  company  stock,  were  entirely  false, — that 
the  company  was  insolvent  and  the  stock  worthless.  As 
regards  Allen  and  Walters,  who  were  represented  as  wealthy 
men  in  Chicago,  it  turned  out  that  while  they  were  honest, 
they  were  both  poor  men,  working  as  hostlers  in  livery 
cables  in  Chicago;  that  they  had  paid  nothing  on  the  land 
purchased,  and  were  wholly  unable  to  pay  anything  on  the 
mortgages;  that  the  land  embraced  in  the  mortgages,  in- 
stead of  being  worth  $20,000,  was  not  worth  more  than 
$2000  to  $2500. 

It  is  apparent,  from  the  evidence,  that  the  representations 
in  regard  to  this  lumber  stock  and  the  notes  secured  by 
mortgage  on  the  Michigan  land  were  false,  and  known  to  be 
so  when  made.  In  so  far,  then,  as  the  finding  of  the  court  is 
concerned,  that  the  transfer  of  the  property  from  Luce  to 
Bradley  was  obtained  by  false  representations  and  fraud, 
we  think  it  is  fully  sustained  by   the  evidence  in  the  record. 

But  it  is  contended,  that  although  the  sale  from  Luce  to 
Bradley  may  be  impeached  for  fraud,  yet  as  Barker,  who  took 
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a  mortgage  on  the  property,  was  an  innocent  purchaser,  he 
and  those  claiming  title  by  virtue  of  the  sale  under  his  trust 
deed  are  entitled  to  be  protected. 

On  the  28th  day  of  November,  1872,  the  time  when  Bradley 
made  the  trust  deed  to  Pease,  to  secure  the  $6000  loan  from 
Barker,  the  title  to  the  property  appeared  by  the  record  to  be 
in  Bradley,  and  there  was  nothing  ^to  apprise  Barker,  or 
Pease,  his  agent,  that  Luce  had  any  interest  in  the  land  what- 
ever. The  circumstances  Under  which  Bradley  acquired  the 
title  to  the  land  were  unknown  to  Barker,  and  so  far  as  he 
is  concerned,  having  loaned  the  money  and  received  the  deed 
of  trust  in  good  faith,  without  notice  of  Luce's  equities,  he 
of  course  would  be  entitled  to  protection. 

Henry  M.  Wells  purchased  the  notes  secured  by  the  deed  of 
trust  of  Hiram  Barker,  in  1874^  foreclosed  the  deed  of  trust, 
and  at  the  trustee's  sale,  May  26,  1874,  bid  in  the  property 
in  his  own  name,  and  received  a  deed  from  the  trustee,  and  it 
is  contended  that  under  the  deed  thus  acquired  he  was  entitled 
to  hold  the  property,  or  transfer  the  title  to  others,  who  would 
be  entitled  to  hold  it  as  against  all  claims  of  the  complainant 
in  the  bill.  Had  Wells  become  a  purchaser  at  the  sale  under 
the  trust  deed  without  any  understanding,  arrangement  or 
agreement  between  him  and  the  complainant  Luce,  doubt- 
less he  might  hold  the  title  to  the  property.  But  such  was 
not  the  case.  On  the  other  hand,  it  appears,  from  the  evidence, 
that  Wells  agreed  with  JLuce  to  purchase  the  notes  secured  by 
deed  of  trust  from  Hiram  Barker,  foreclose  the  deed  of  trust, 
and  convey  the  title  acquired  to  Luce  upon  the  payment  by 
Luce  of  the  money  Wells  should  advance  on  the  purchase  of 
the  deed  of  trust,  and  such  other  sums  of  money  as  were  then 
due  and  owing  from  Luce  to  Wells.  If  Wells  acquired  the  title 
to  the  property  under  such  an  agreement,  he  then  held  it  in 
trust  for  Luce,  and  he  could  not  in  equity  appropriate  the 
property  to  himself,  or  convey  it  to  another  who  had  notice 
of  the  rights  of  Luce.  Wells  was  a  mere  trustee,  and  when 
Luce  was  ready  and  willing  to  pay  the  amounts  agreed  upon, 
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he  was  bound  to  convey  to  Luce  the  title  he  had  acquired 
under  the  agreement.  When  Wells  acquired  the  title  to  the 
property,  under  a  special  agreement  entered  into  between  him 
and  Luce,  equity  requires  him  to  abide  by  and  perform  his 
contract. 

It  is  next  urged  that  the  court  erred  in  setting  aside  the 
deed  from  Henry  M.  Wells  to  Chas.  B.  McCoy,  by  which 
300  acres  of  the  land  were  conveyed  to  him.  This  conveyance 
was  made  in  pursuance  of  an  arrangement  made  between  Wells 
and  Mrs.  Bradley,  under  which  she  dismissed  her  suit  which 
was  brought  to  set  aside  the  sale  under  the  Barker  deed  of 
trust,  and  Wells  was  to  have  200  acres  of  the  land,  and  she 
was  to  have  the  balance. 

It  appears,  from  the  evidence,  that  McCoy  &  Pratt  had  a 
claim  against  M.  E.  Bradley  for  services  rendered  and  for 
money  advanced,  amounting  to  $1500  or  $2000.  This  claim 
was  assumed  by  Mrs.  Bradley.  McCoy  &  Pratt  also  had  an 
account  against  Mrs.  Bradley.  Iu  order  to  secure  these  claims 
the  property  was  deeded  to  Chas.  B.  McCoy,  in  trust,  who 
was  to  make  sale  of  the  property,  and  pay  first,  McCoy  & 
Pratt,  and  the  balance  was  to  be  paid  over  to  Mrs.  Bradley. 
If  McCoy  &  Pratt,  at  the  time  Wells  executed  and  delivered 
the  deed,  had  notice  of  the  equities  of  complainant  Luce  in 
the  premises,  they  would  not  be  entitled  to  protection.  But 
such  was  not  the  case.  The  testimony  fails  to  show  that  they 
had  any  knowledge  whatever  of  the  existence  of  the  contract 
between  Wells  and  Luce,  under  which  Wells  had  agreed  to 
convey  to  Luce  the  premises  upon  payment  of  the  amount 
that  was  due  from  the  former  to  the  latter.  Wells,  upon 
buying  the  land  at  the  trustee's  sale,  leased  it  to  Orrin  Luce, 
who  occupied  it  as  his  tenant  from  that  time  down  to  the  date 
of  the  conveyance  from  Wells  to  McCoy.  It  is  true,  the  com- 
plainant Luce  was  also  living  on  the  land,  but  the  testimony 
shows  that  he  occupied  under  Orrin  Luce,  and  hence  was  a 
tenant  of  Wells.  Under  such  circumstances,  his  occupancy  of 
the  land  was  no  notice  that  he  claimed  title  to  the  premises. 
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It  is  also  true  that  Luce  had  a  bill  inequity  pending  against 
Bradley,  to  set  aside  the  deed  he  had  made  to  him  for  the 
land,  but  the  pendency  of  that  bill  could  not  affect  thepur- 
chase  made  by  McCoy,  for  the  reason  the  bill  did  not  seek  to 
set  aside  the  title  Wells  had  obtained  under  the  Barker  deed 
of  trust, — its  object  was  only  to  vacate  the  deed  made  to 
Bradley. 

Again,  it  will  be  remembered  that  Wells  purchased  the 
Barker  deed  of  trust,  and  had  the  land  sold  under  it,  and  bid 
it  in  at  the  instance  and  request  of  Luce,  who  was  present  at 
the  sale  and  interposed  no  objection.  Under  such  circum- 
stances he  is  estopped  from  denying  the  validity  of  the  sale. 

The  doctrine  of  lis  pendens  can  have  no  application  to  the 
facts  of  this  case.  The  deed  of  trust  to  Barker  was  given  by 
Bradley  for  money  loaned,  while  the  record  showed  a  perfect 
title  to  the  lands  standing  in  his  name.  Luce  had  not  then 
instituted  his  suit  against  Bradley.  Under  such  circum- 
stances, while  Luce  might  in  the  end  set  aside  the  deed  made 
by  him  to  Bradley,  he  could  only  do  so  subject  to  the  rights 
of  all  subsequent  purchasers  or  incumbrancers  who  had 
acquired  liens  on  the  land  in  good  faith.  Such  was  the 
Barker  deed  of  trust.  Now,  when  the  deed  was  made  to 
McCoy  by  Wells,  he  and  those  for  whose  benefit  the  deed 
was  made  were  bound  to  take  notice  of  the  scope  and  effect 
of  Luce's  bill,  which  was  then  pending;  but  as  the  bill  could 
not  reach  a  title  acquired  under  the  deed  of  trust,  and  as  the 
title  Wells  held  was  derived  from  a  sale  under  that  deed  of 
trust,  they  could  safely  acquire  title  from  Wells.  It  is  true, 
that  after  McCoy  obtained  a  deed  from  Wells,  complainant 
Luce  amended  his  bill,  and  set  up  the  contract  between  him 
and  Wells  in  regard  to  the  land.  But  this  amendment  could 
only  be  notice  or  binding  as  a  lis  pendens  from  the  time  it 
was  made, — it  could  not  relate  back  to  the  time  of  filing  the 
original  bill.  Freeman  on  Judgments,  sec.  199.  The  orig- 
inal bill  would  be  notice  of  every  fact  contained  in  the  plead- 
ings, but  this  amendment  was  new   matter,  disconnected  in 
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any  manner  with  the  original  bill,  and  could  not  be  a  binding 
lis  pendens  until  it  was  filed  and  allowed  as  an  amendment  to 
the  original  bill  by  the  court.  It  was  in  effect  a  new  bill, 
and  can  only  be  regarded  as  notice  to  purchasers  from  the 
time  it  was  incorporated  in  the  original  bill. 

We  are,  therefore,  of  opinion  that  the  deed  to  McCoy 
should  be  sustained,  in  so  far  as  the  claims  of  McCoy  & 
Pratt  are  concerned.  But  as  the  balance  of  the  proceeds  of 
the  land,  after  the  payment  of  McCoy  &  Pratt,  were  to  be 
paid  over  to  Mrs.  Bradley,  this  may  be  reached,  as  there  is 
no  evidence  that  she  is  a  purchaser  in  good  faith  without 
notice.  The  conveyance  of  all  the  land  December  14,  1872, 
from  Bradley  to  Lincoln,  and  on  the  same  day  from  Lincoln 
to  Mrs.  Bradley,  was  doubtless  without  consideration,  and 
done  to  shift  the  title  to  the  property  from  the  husband  to 
the  wife. 

It  is  also  insisted,  that  the  court  erred  in  finding  only  the 
sum  of  $10,423.46  in  favor  of  Henry  M.  Wells.  This  error 
is  well  assigned.  The  complainant,  in  his  supplemental  bill, 
alleged  :  "  That  soon  after  Mr.  Bradley  commenced  suit  to  set 
aside  said  sale,  Wells  called  upon  Benj.  C.  Luce,  and  proposed 
to  him  that  if  your  orators  would  allow  their  suit,  commenced 
December  5,  1872,  to  remain  undisposed  of  till  suit  of  Mrs. 
Bradley  against  Wells  and  Pease  should  be  tried,  so  that  no 
question  should  be  decided  in  said  cause  as  to  validity  of  said 
trust  deed,  that  if  said  sale  was  sustained  and  Wells  success- 
ful he  would  convey  said  lands,  and  his  interest  acquired 
under  said  sale,  to  Benj.  C.  Luce,  your  orator,  Benj.  C.  Luce 
paying  him  the  amount  of  indebtedness  due  from  your  orator 
to  him,  and  such  sum  as  he  had  paid  for  said  trust  deed,  so 
as  to  give  to  your  orator  the  benefit  of  any  right  which  he 
should  acquire  in  said  suit,  or  had  acquired  under  said  trust 
deed  sale,  your  orator  paying  such  indebtedness.  Your 
orator,  after  consultation  with  his  solicitor,  and  because  of 
insolvency  of  said  Bradley  and  expenses  of  litigating  said 
suit;  they  being  already  very  great,  your  orator's  means  being 
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limited,  and  that  the  title  of  record  appeared  in  M.  E.  Brad- 
ley at  time  of  making  said  trust  deed  (orator's  said  bill  not 
having  then  been  filed),  and  expense  necessary  to  show  that 
Pease  had  knowledge  of  fraud  of  Bradley  in  getting  said 
title  from  your  orators,  and  his  understanding  with  said 
Wells  before  purchase  of  said  indebtedness  secured  by  said 
trust  deed,  consented  to  the  proposition  of  said  Wells,  and  has 
permitted  his  said  cause  to  be  continued  from  time  to  time, 
and  in  addition  thereto  your  orator,  Benj.  C.  Luce,  has,  from 
time  to  time  during  the  pendency  of  said  suit,  assisted  said 
Wells  in  his  said  defence,  believing  if  Wells  was  successful 
that  your  orators,  through  him,  under  said  agreement,  could 
regain  title  to  said  lands  cheaper  than  to  go  on  with  orator's 
said  suit." 

This  allegation  is  followed  by  proof  that  shows  that  Wells 
was  to  be  paid  the  mortgage  debt,  and  also  such  other  amount 
as  Luce  then  owed  him,  before  he  should  be  required  to 
convey  the  land  to  Luce.  This  agreement  was  made  between 
Luce  and  Wells  before  the  property  was  sold  on  the  deed  of 
trust.  It  was  the  contract  under  which  Wells  purchased  the 
land,  and  he  can  not  be  deprived  of  the  title  to  the  lands 
until  he  is  paid  the  amount  paid  for  the  Barker  note  and 
deed  of  trust,  and  interest  thereon,  together  with  the  amount 
of  the  other  indebtedness  due  from  Luce  to  him  at  the  time 
the  arrangement  was  made. 

This  last  indebtedness  consists  of  four  notes,  one  from 
Luce  to  Wells,  which,  on  May  26,  1874,  amounted,  as  the 
evidence  shows,  to  $4520.  No  part  of  this  was  taken  into 
account  by  the  court  in  fixing  the  amount  that  should  be  paid 
to  Wells,  but  the  court  decided  merely  that  Wells  should  be 
paid  the  amount  which  he  had  paid  for  the  Barker  note,  and 
interest,  amounting,  at  date  of  decree,  to  $10,423.46.  This 
was  error.  In  addition  to  that  amount,  the  four  notes,  and 
such  interest  as  had  accrued,  computing  the  same  from  the 
time  interest  commenced  running  to  date  of  decree,  should 
have  been  allowed.     Wells  purchased  the  Barker  note  at  the 
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instance  and  request  of  Luce,  and  made  the  sale  and  bid  in 
the  property  with  his  approbation  and  consent,  on  the  under- 
standing that  he  should  hold  the  property  until  he  was  paid 
the  advance  made  and  a  debt  due  from  Wells  to  him.  Under 
such  circumstances,  although  Wells'  subsequent  conduct  in 
relation  to  the  property  was  not  altogether  commendable,  yet 
equity  will  not  aid  Luce  in  obtaining  the  title  to  the  prop- 
erty from  Wells  without  a  compliance  on  his  part  with  the 
spirit  of  the  contract  under  which  Wells  obtained  it.  But  as 
Wells  has  conveyed  a  portion  of  the  land  to  McCoy,  in  viola- 
tion of  his  agreement  with  Luce,  he  must  account  for  the 
value  of  the  land  conveyed.  We  are,  therefore,  of  opinion 
that  Wells  should  be  required  to  account  for  so  much  of  the 
land  conveyed  as  shall  be  necessary  to  pay  the  claim  of  Mc- 
Coy &  Pratt,  and  if,  on  another  hearing,  it  turns  out  that 
McCoy  has  sold  all  of  the  land  deeded  to  him  by  Wells,  to  a 
purchaser  who  bought  in  good  faith,  without  notice  of  the 
equities  of  Luce  under  the  contract  made  between  him  and 
Wells,  then  Wells  should  account  for  the  value  of  all  the 
land  he  conveyed,  less  so  much  as  may  be  found  in  the  hands 
of  the  trustee,  and  received  from  him. 

It  is  also  claimed,  that  the  court  erred  in  setting  aside  the 
deed  from  the  sheriff  of  Lake  county  to  Ellen  E.  Ball,  con- 
veying the  premises  to  her.  This  deed  was  made  in  pur- 
suance of  a  sale  o£  the  premises  by  the  sheriff  of  Lake  county, 
on  an  execution  issued  on  a  judgment  rendered  in  1875,  in 
favor  of  Turner  &  Ray,  against  Luce.  Ellen  E.  Ball  came 
in  and  filed  an  intervening  petition,  in  which  she  set  up  that 
she  was  the  owner  of  the  premises  under  the  sheriff's  deed. 
It  appears  that  the  court  set  the  deed  aside,  on  the  ground 
that  the  premises,  at  the  time  of  the  sale,  were  the  homestead 
of  Luce,  and,  as  such,  were  not  liable  to  levy  and  sale. 

We  shall  not  stop  to  determine  whether  the  reason  assigned 
by  the  court  for  setting  aside  the  deed  was  the  correct  one  or 
not.  It  will  be  sufficient  if  the  court  did  not  err  in  setting 
aside  the  sale.     The  land  sold  was   worth  from  $25;000  to 
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$30,000,  and  consisted  of  over  500  acres,  and  was  sold  in 
gross,  and  bid  off  for  the  sum  of  $704.  Now,  while  inade- 
quacy of  price  alone,  on  an  execution  sale,  may  not  be  ground 
for  equitable  relief,  yet  where,  in  addition  to  inadequacy  of 
price,  irregularities  in  the  sale  occur,  such  as  selling  several 
tracts  or  lots  of  land  in  gross,  without  first  offering  them 
separately,  equity  will  interfere  and  vacate  the  sale.  Morris 
v.  Robey,  73  111.  462.  Here  the  land  was  capable  of  division, 
and  had  a  small  portion  been  offered  it  might  have  brought 
the  debt;  but  whether  it  would  or  not,  it  was  the  duty  of 
the  officer  to  offer  the  land  in  parcels,  and  a  sale  of  so  large 
a  tract  for  so  small  a  sum  of  money,  where  no  effort  has  been 
made  to  sell  in  parcels,  can  not  be  sustained. 

The   decree   of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  to  this 

opinion. 

Decree  reversed. 


The  Union  Mutual  Life  Insurance  Company 

v. 
Talma dge  E.  Spaids  et  al. 

Filed  at  Ottawa  May  14,  1881. 

1.  Fraudulent  conveyance — who  may  avoid.  Where  a  party,  at  the  time 
of  making  a  voluntary  settlement  upon  his  children,  or  making  provision 
therefor,  was  not  insolvent,  and  all  the  debts  he  then  owed  have  since  been 
paid,  in  the  absence  of  proof  of  collusion  and  fraud  to  deceive  subsequent, 
creditors,  the  same  will  not  be  fraudulent,  and  can  not  be  avoided  by  such 
subsequent  creditors. 

2.  Trust — power  in  trustee  to  mortgage  for  money  borrowed,  construed.  A 
deed  conveying  real  estate  to  one  in  trust  for  his  two  daughters,  authorized 
the  trustee  to  borrow  money  with  which  to  pay  the  principal  due  on  money 
secured  by  trust  deed  already  given  on  the  property,  and  to  secure  the  pay- 
ment of  the  money  thus  to  be  borrowed,  with  interest,  by  trust  deed  or  mortgage 
on  the  premises:     Held,  that  the  power  to  borrow  money  was  given  only  to 
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remove  prior  incumbrances,  and  thus  protect  the  property,  and  could  not  be 
exercised   after  the  discharge  of  such  pre-existing  incumbrance. 

3.  Same — trustee  applying  trust  property  to  his  own  use — purchaser.  It  is  well 
settled  that  where  a  trustee  sells  trust  property  to  pay  his  own  debt,  under  a 
general  power  to  sell  for  the  benefit  of  his  cestui  que  trust,  and  the  purchaser 
at  the  time  has  notice  that  this  is  his  object,  he  will  take  but  a  voidable  title. 

4.  Where  the  lender  of  money  to  a  trustee  has  ample  notice,  through  an 
agent,  that  the  borrower  holds  the  estate  he  mortgages,  in  trust  for  the  benefit 
of  another,  and  loans  money  to  such  trustee  knowing  he  is  going  to  use  it  for 
his  own  private  benefit,  and  takes  a  mortgage  from  him  on  the  trust  property, 
it  matters  not  how  ample  the  power  of  the  trustee  may  be,  the  mortgage  can 
not  be  enforced,  but  will  be  set  aside  as  a  cloud  on  the  title  of  the  cestui  qu» 
trust. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

The  Union  Mutual  Life  Insurance  Company  exhibited  its 
bill,  on  the  equity  side  of  the  Superior  Court  of  Cook  county, 
against  Talmadge  E.  Spaids,  Susie  E.  Spaids,  Kate  Louise 
Spaids,  Kate  H.  Spaids,  Levi  D.  Boone  and  James  D.  Smith, 
alleging  that  on  the  27th  of  May,  1871,  Susan  M.  Harris, 
being  the  grandmother  of  Susie  E.  and  Kate  Louise  Spaids, 
made  her  deed  of  trust  to  Henry  Hopson,  of  Utica,  New 
York,  and  Talmadge  E.  Spaids,"  of  Chicago,  second  trustee, 
whereby  said  Susan  M.  Harris  granted,  etc.,  to  Talmadge  E. 
Spaids,  during  his  life,  and  after  his  death  to  Hopson,  lot 
two,  in  block  three,  in  William  Jones'  addition  to  Chicago,  to 
hold  in  trust  for  said  minor  children ;  but  it  was  provided  in 
said  trust  deed  that  Talmadge  E.  Spaids  should  have  full 
power  and  ample  authority  to  do  any  and  all  things  with  the 
said  property  which  he  might  do  if  the  property  were  vested 
in  him  absolutely,  and  not  charged  with  any  trust;  that  on 
the  23d  of  February,  1876,  Talmadge  E.  Spaids,  by  virtue  of 
such  power,  applied  to  the  complainant  for  a  loan  of  $10,000, 
to  be  invested  in  said  estate,  and  for  the  purpose  of  preserv- 
ing the  same;  that  complainant  advanced  the  said  sum  to  the 
said  Spaids  as  trustee,  and  to  secure  the  repayment  of  said 
loan  Spaids  executed  to  the  complainant  his  promissory  note 
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for  the  amount  loaned,  and  interest  notes  for  the  interest, 
and  secured  the  same  by  a  deed  of  trust  upon  the  premises, 
making  Levi  D.  Boone  trustee,  and  providing  that  in  default 
of  payment  said  premises  should  be  sold  in  the  usual  manner, 
upon  notice,  the  proceeds  to  be  applied  to  the  liquidation  of 
the  notes,  etc. 

Other  averments  follow,  charging  maturity  of  notes,  etc. 
Prayer  for  foreclosure  and  sale. 

Defendants  Kate  Louise  Spaids  and  Susie  E.  Spaids,  by 
their  guardian,  answer,  admitting  the  execution  by  Susan  M. 
Harris,  who  was  their  grandmother,  of  the  deed  of  trust,  as 
alleged  in  the  bill  of  complaint,  but  they  deny  that  power 
was  thereby  given  to  Talmadge  E.  Spaids  to  use  the  premises 
for  his  own  use  and  benefit,  or  to  sell,  mortgage  or  con- 
vey the  same  for  his  own  individual  benefit.  They  deny 
that  Spaids  borrowed  any  money  of  the  complainant,  as 
trustee,  but  allege  that  he  applied  to  complainant  and 
requested  it  to  loan  him,  individually,  and  not  as  trustee, 
$10,000,  and  offered  to  secure  the  same  by  his  individual 
note,  and  trust  deed  upon  said  premises, — which  offer  was 
accepted  by  the  complainant,  and  the  money  was  so  loaned 
and  secured;  and  they  deny  that  any  part  of  this  sum 
was  invested  in  their  said  property  for  the  purpose  of  pre- 
serving the  same,  or  was  ever  intended  so  to  be,  but  allege 
the  same  was  all  used  by  said  Talmadge  E.  Spaids  in  his  own 
individual  business;  and  they  insist  the  trust  deed  by  Spaids 
to  complainant  was  executed  without  any  authority  of  law. 
They  also,  at  the  same  time,  filed  their  crossTbill,  alleging 
therein,  in  substance,  the  same  facts  set  up  in  their  answer, 
expressly  denying  the  authority  of  Talmadge  E.  Spaids  to 
execute  the  mortgage,  and  praying  that  the  cloud  of  said 
mortgage  be  removed  from  their  title  to  the  said  premises. 

Answer  was  filed  to  the  cross-bill,  putting  in  issue  the 
material  allegations. 

Subsequently,  by  leave  of  court,  complainant  amended  the 
bill  of  complaint,  by  alleging  that  the  land   in  controversy 
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was  the  property  of  T.  E.  Spaids,  and  held  in  the  name  of 
Susan  M.  Harris  to  cheat,  etc.,  the  creditors  of  Spaids,  who,  it 
is  alleged,  was  then  largely  in  debt. 

The  case  was  heard  upon  bill,  answer,  cross-bill  and 
answer,  and  proofs,  and  the  court  thereupon  decreed  that  the 
original  bill  be  dismissed,  and  that  the  prayer  of  the  cross- 
bill be  sustained. 

The  deed  of  trust  from  Susan  M.  Harris  to  Hopson  and 
Spaids  bears  date  July  27,  1871;  professes  to  be  executed  by 
and  between  Susan  M.  Harris,  of  the  city  of  Chicago,  in  the 
county  of  Cook,  and  State  of  Illinois,  of  the  first  part,  and 
Henry  Hopson,  of  the  city  of  Utica,  in  the  State  of  New 
York,  of  the  second  part,  and  Talmadge  E.  Spaids,  of  the 
city  of  Chicago,  and  proceeds  as  follows: 

"  Whereas,  the  said  party  of  the  first  part  is  the  grand- 
mother of  Susie  E.  Spaids  and  Kate  Louise  Spaids,  the 
children  o*f  Talmadge  E.  Spaids  and  Kate  Harris  Spaids, 
and  is  desirous  in  her  lifetime  to  make  some  provision  for  the 
support,  maintenance  and  education  of  the  said  Susie  E.  and 
Kate  Louise  during  their  childhood,  and  to  secure  to  them 
in  the  future  (and  in  case  of  their  marriage)  some  property 
for  their  sole  and  separate  use  :  now,  therefore,  this  indenture 
witnesseth,  that  the  said  party  of  the  first  part,  in  .considera- 
tion of  the  premises  and  one  dollar  to  her  in  hand  paid  by 
the  said  parties  of  the  second  part  and  third  part,  has 
granted,  bargained  and  sold,  aliened,  conveyed  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain  and  sell, 
alien,  convey  and  confirm,  with  the  said  party  of  the  third 
part,  for  and  during  his  natural  life,  and  after  his  death,  if 
the  said  party  of  the  second  part  shall  survive  the  said  party 
of  the  third  part,  to  the  said  party  of  the  second  part,  for 
and  during  his  natural  life,  all  that  lot  of  land  situate,  lying 
and  being  in  the  city  of  Chicago,  in  the  county  of  Cook,  and 
State  of  Illinois,  known  and  described  as  lot  number  two  in 
block  number  three,  in  William  Jones'  addition  to  Chicago, 
to  have  and  to  hold  the  same,  with  all  and  singular  the  privi- 
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]eges  and  hereditaments  thereunto  belonging,  unto  the  party 
of  the  third  part,  for  and  during  his  natural  life,  and  after 
the  death  of  said  party  of  the  third  part,  to  the  said  party 
of  the  second  part,  for  and  during  his  natural  life,  in  trust, 
nevertheless,  to  hold  the  title  thereto,  to  lease  the  same,  to 
receive  and  collect  the  rents,  issues  and  profits  and  income 
thereof,  to  and  for  the  joint  use  of  the  said  Susie  E.  and  Kate 
Louise,  paying  therefrom  all  taxes,  assessments,  costs  and 
expenses  of  repairs  and  insurance  thereon,  interest  on  moneys 
secured  by  trust  deed  or  deeds  or  mortgages  of  and  upon  said 
premises,  as  well  as  the  principal  moneys  so  secured  thereon, 
so  far  as  such  rents,  issues  and  profits  shall  be  sufficient  there- 
for; or  the  said  party  of  the  third  part,  for  and  during  his 
lifetime,  may  at  his  option  pay  out  and  use  all  of  the  said 
rents,  issues  and  profits  to  and  for  the  maintenance,  support 
and  education  of  the  said  Susie  E.  and  Kate  Louise,  or  such 
parts  thereof  as  may  remain  after  paying  the  taxes  and 
assessments,  costs  and  expenses  of  repairs,  and  insurance,  and 
interest  on  said  moneys  so  accrued;  and  when  the  said  prin- 
cipal moneys  shall  become  due  and  payable  he  may,  if  he  can, 
continue  the  loan  or  loans  upon  the,  same  security,  or  he  may 
secure  the  same  by  trust  deed  or  mortgage,  or  other  instru- 
ments, of  or  upon  said  premises,  for  such  further  time  as  to 
him  shall  seem  meet,  or  he  may  borrow  the  money  with 
which  to  pay  said  principal  moneys,  and  secure  the  payment 
thereof,  with  interest  thereon,  by  the  trust  deed  or  mortgage 
on  said  premises,  or  in  such  other  manner  as  to  him  shall 
seem  meet.  And  the^said  party  of  the  third  part,  having  full 
power  and  ample  authority  to  do  any  and  all  things  with  the 
said  property,  and  in  or  about  and  concerning  the  premises, 
in  his  own  discretion,  which  he  would  or  could  do  were  the 
title  to  the  property  vested  in  him  absolutely,  not  charged 
with  any  trust,  he,  the  said  party  of  the  third  part,  may  at 
any  time,  in  his  discretion,  sell  and  dispose  of  the  said  prop- 
erty for  such  price  and  upon  such  terms  as  to  him  shall  seem 
meet  for  the  interest  of  the  said  Susie  E.  and  Kate  Louise, 
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but  he  shall  hold  the  said  proceeds,  and  all  property  in  which 
they  or  any  part  thereof  shall  or  may  be  invested,  upon  the 
same  trust  and  for  the  same  purposes  in,  for  and  upon  which 
said  premises  are  hereby  conveyed  to  him;  and  he  may,  from 
time  to  time3  sell  and  dispose  of  any  such  property,  and  the 
proceeds  again  invest  from  time  to  time,  at  all  times  holding 
all  such  property  and  proceeds  and  accumulations  thereof  in 
trust,  for  the  same  uses  and  upon  the  same  trusts  hereinbefore 
declared,  during  his  natural  life,  as  aforesaid;  and  after  his 
death  the  said  party  of  the  second  part  shall  take  and  hold 
the  said  property,  and  any  or  all  other  property  then  held  by 
the  said  party  of  the  third  part,  which  has  come  from  the 
said  premises  or  the  income  or  proceeds  of  any  sale  or  dispo- 
sition thereof,  and  all  accumulations  thereof,  upon  the  same 
trust  and  with  the  same  powers  over  and  concerning  them 
hereinbefore  or  hereafter  declared,  or  in  favor  of  or  against 
the  said  party  of  the  third  part,  or  given  or  confessed  to  and 
on  him ;  and  the  said  party  of  the  third  part  may,  at  any 
time  during  his  life,  if  he  shall  think  fit  so  to  do,  pay  over 
any  and  all  moneys  to  the  said  Susie  E.  and  Kate  Louise,  an 
equal  amount  to  each,  which  shall  come  into  his  hands  in 
any  way  from  said  premises  hereby  conveyed,  either  from  the 
rents,  issues  and  profits,  or  from  the  proceeds  of  the  sale 
thereof,  or  from  any  property  in  which  he  shall  have  invested 
any  of  such  rents,  issues,  profits  or  proceeds,  from  time  to 
time,  or  he  may  transfer  to  them  any  securities  he  may  have 
or  hold,  or  convey  to  them  any  property  which  he  may  have 
or  hold  in  trust  for  them,  so  that  each  shall  have  an  equal 
amount  thereof,  or  interest  or  estate  therein. 

"And  the  said  party  of  the  second  part,  if  he  shall  survive 
the  said  party  of  the  third  part,  may  do  the  same,  and  in 
either,  receipt  of  the  said  Susie  E.  and  Kate  Louise  shall  be 
sufficient  to  release  and  discharge  the  party  executing  the 
said  trusts  from  the  further  discharge  thereof,  or  liability  on 
account  of  said  trust.  And  after  the  death  of  both  of  said 
parties   of  the  second  and  third  parts,  the  said  premises,  if 
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they  shall  remain  unsold  and  undisposed  of,  and  all  moneys 
arising  therefrom  then  unexpended  and  remaining,  and  all 
property  acquired  by  either  of  the  said  parties  by  and  derived 
from  the  proceeds  of  the  same,  either  rents  and  profits,  or 
proceeds  of  sale,  or  otherwise,  shall  at  once  belong  to,  rest 
in  and  be  held  by  the  said  Susie  E.  and  Kate  Louise,  their 
heirs  and  assigns,  absolutely,  (and  in  case  they  or  either  of 
them  should  marry,  the  said  property  shall  belong  to  and 
shall  be  held  by  them  or  her,  as  her  sole  and  separate  prop- 
erty and  estate,  and  shall  not  be  subject  to  the  control  of  any 
husband  either  of  them  may  have,  nor  liable  for  his  debts.) 
And  the  said  party  of  the  first  part  hereby  expressly  waives 
and  releases  all  right,  title  and  interest  whatever  in  and  to 
the  above  described,  and  each  and  every  part  thereof,  which 
is  given  by  any  or  all  laws  of  the  State  of  Illinois  pertain- 
ing to  the  exemption  of  homesteads  for  sale  on  execution." 

Levi  D.  Boone  was  the'  general  agent  of  the  Union 
Mutual  Life  Insurance  Company,  under  a  written  power, 
which  was  recorded,  for  the  Northwestern  States,  for  a 
period  of  twelve  years,  covering  the  time  of  all  the  transac- 
tions referred  to  in  this  controversy. 

The  following  was  executed  by  Mrs.  Harris,  Spaids  and 
Boone: 

"  This  indenture,  made  and  entered  into  this  20th  day  of 
October,  1871,  between  the  Union  Mutual  Life  Insurance 
Company  of  Maine,  and  Levi  D.  Boone,  of  the  first  part, 
Susan  M.  Harris,  of  the  second  part,  and  Talmadge  E. 
Spaids  and  Henry  Hopson,  of  the  third  part: 

"Whereas,  the  said  Susan  M.  Harris  heretofore,  to-wit, 
on  or  about  the  11th  day  of  July,  1868,  borrowed  of  the 
Mutual  Life  Insurance  Company  of  Maine,  the  sum  of 
$20,000,  through  said  Levi  D.  Boone,  agent  of  said  company, 
and  to  secure  the  payment  of  the  same  made  her  certain 
notes  and  personal  obligation,  and  also  made  and  executed  a 
certain  deed,  commonly  called  &  trust  deed,  to  the  said  Levi 
D.  Boone,  as  trustee  therein  named,  whereby  she  conveyed  to 
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said  Levi  D.  Boone  those  certain  lots  of  land  in  the  city  of 
Chicago,  county  of  Cook,  and  State  of  Illinois,  known  as 
lots  two  and  three,  William  Jones'  addition  to  Chicago, 
which  said  trust  deed  was  dated  on  or  about  said  11th  day 
of  July,  1868,  and  was  recorded  in  the  office  of  the  recorder 
of  deeds  for  Cook  county,  in  Book  460  of  Deeds,  as  it  is 
believed ; 

"And  whereas,  the  said  Susan  M.  Harris  heretofore  con- 
veyed the  said  lot  two  to  the  party  of  the  third  part,  in  trust 
for  Susie  E.  Spaids  and  Kate  Louise  Spaids,  infant  danghters 
of  the  said  Talmadge  E.  Spaids,  upon  the  trust  therein  de- 
clared ; 

"  And  whereas,  it  was  the  intention  of  the  said  party  of  the 
first  part  and  second  part  that  the  sum  of  $10,000,  or  one- 
half  of  the  said  sum  of  $20,000,  should  in  fact  be  a  lien  and 
incumbrance  upon  each  of  said  lots; 

"  And  whereas,  after  the  conveyance  of  said  lot  two  to  the 
said  Talmadge  E.  Spaids  and  Henry  Hopson,  an  agreement 
or  declaration  was  made,  executed  and  acknowledged  by  the 
parties  hereto,  in  due  form  of  law,  and  was  afterwards  re- 
corded in  the  said  recorder's  office,  some  time  in  the  month 
of  August  last  past,  which  agreement  was,  however,  destroyed 
in  the  great  fire  which  occurred  in  the  said  city  of  Chicago 
on  the  8th  and  9th  days  of  October  instant,  together  with  the 
record  thereof,  in  and  by  which  agreement  it  was,  among 
other  things,  declared  that  it  was  the  intention  of  the  said 
first  and  second  parties,  that  each  of  said  lots  was  to  be 
subjected  to  a  lien  or  incumbrance  of  one-half  of  said 
$20,000,  to-wit,  $10,000;  that  on  the  payment  of  one-half 
of  said  $20,000,  or  $10,000,  and  interest  thereon,  the  said 
party  of  the  first  part  did  agree  to  the  release  of  said  lot  two 
from  the  lien  and  incumbrance  of  such  trust  deed,  and  the 
said  Susan  M.  Harris  did  agree  to  and  with  the  said  third 
parties,  that  she  would  pay  and  discharge  said  sum  of  $20,000 
and  interest,  from  the  proceeds  of  the  sale  of  said  lot  three, 
and  the  appurtenances,  so  as  to  release  the  said  lot  two  from 
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the  incumbrance  of  said  trust  deed,  and  secure  the  same 
unincumbered  for  the  use  of  the  said  Susie  E.  and  Kate 
Louise,  according  to  the  trust  declared  in  the  deed  of  con- 
veyance of  the  said  lot  by  the  said  party  of  the  second  part 
to  the  said  party  of  the  third  part; 

"Now,  therefore,  this  indenture  witnesseth,  that  the  parties 
hereto,  in  consideration  of  the  premises,  have  and  do  hereby 
declare  and  make  known  that  such  an  agreement  was  duly 
executed  and  acknowledged  by  them,  and  that  the  same  was 
duly  recorded  in  the  office  of  the  recorder  of  deeds  in  Cook 
county;  that  its  conditions  and  agreements  were  substan- 
tially as  hereinbefore  recited;  that  the  same  has  been  de- 
stroyed by  the  said  fire;  that  this  indenture  shall  at  all  times 
and  in  all  places  be  taken  and  received  as  conclusive  evidence 
of  the  matters  hereinbefore  recited  and  declared,  and  of  the 
terms,  conditions  and  covenants  contained  in  the  said  agree- 
ment. And  that  the  said  parties  hereto,  their  heirs,  assigns 
and  successors,  are  bound  by  the  said  agreement,  and  shall 
and  will  faithfully  and  promptly  keep  and  perform  all 
and  singular  the  covenants  and  agreements  therein  con- 
tained, to  be  by  them  kept  and  performed,  the  same  as  are 
herein  recited  and  declared,  fully  and  to  all  intents  and 
purposes. 

"In  witness  whereof,  the  said  Union  Mutual  Life  Insur- 
ance Company  of  Maine  has  caused  these  presents  to  be 
signed  and  sealed  by  the  said  Levi  D.  Boone,  its  duly  author- 
ized appointed  agent  and  attorney  in  fact,  and  the  other 
parties  hereto  have  set  their  hands  and  seals  hereto,  the  day 
and  year  last  aforesaid." 

The  case  comes  here  by  the  appeal  of  the  complainant. 

The  other  evidence,  material  to  a  comprehension  of  the 
questions  involved,  is  sufficiently  recited  in  the  opinion. 

The  errors  assigned  bring  before  this  court  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  the  decree. 

17—99  III. 
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Messrs.  Swett,  Bates  &  Haskell,  for  the  appellant: 

The  power  to  sell  and  dispose  of,  includes  the  lesser  power  to 
mortgage,  and  the  rents  and  profits  not  only  include  the  annual 
income  from  the  property,  but  also  the  profits  of  sale  or  mort- 
gage. See  Mills  v.  Banks,  3  Peere  Wms.  8;  Woodsy,  Woods, 
1  Mylne  &  Craig,  401;  Ball  v.  Harris,  4  id.  264;  Haldenby 
v.  Spofford,  1  Beav.  390;  Holme  v.  Williams,  8  Sim.  Ch.556; 
Earl  of  Oxford  v.  Earl  of  Albemarle,  12  Jur.  pt.  1,  p.  811; 
Coote  on  Mortgages,  157;  Sugden  on  Powers,  552;  Lewin 
on  Trusts,  377;  Farwell  on  Powers,  456;  Hill  on  Trustees, 
335,  n.  1 ;  Perry  on  Trusts,  (2d  ed.)  sees.  768,  581;  Lancaster 
v.  Delan,  1  Rawle,  231 ;  Zane  v.  Kennedy  et  al.  73  Pa.  St.  182; 
Page  v.  Cooper,  16  Beav.  396;  Bennett  v.  Windham,  23  id. 
526;  Hawkins  on  Wills,  121;  Story's  Eq.  Jur.  sec.  1064  b; 
Booth  v.  Blundell,  1  Mer.  232. 

The  Union  Mutual  Life  Insurance  Company  were  bona 
fide  purchasers  without  knowledge,  and  were  under  no  obliga- 
tion to  follow  the  application  of  the  purchase  money. 

All  the  cases  seem  to  agree  that  where  a  disposition  of  the 
proceeds  depends,  in  any  material  particular,  upon  the  discre- 
tion of  the  trustee,  or  where  an  interval  must  or  may  prop- 
erly elapse  between  the  sale  and  the  application  of  the  purchase 
money,  the  purchaser  will  be  freed  from  liability  by  a  pay- 
ment to  the  trustee,  and  will  not  be  responsible  for  a  sub- 
sequent misappropriation  by  the  latter.  Wormley  v.  Wormley, 
8  Wheat.  422;  Davis  v.  Christian,  15  Gratt.  411;  Sims  v. 
Lively,  14  B.  Mon.  433;  Coonrod  v.  Coonrod,  6  Ham.  114; 
Hauser  v.  Shore,  5  Ired.  Eq.  357;  1  White  &  Tudor's 
Lead.  Cases,  pt.  1,  113. 

Where  a  trustee  is  required  or  authorized  to  sell  and  re- 
invest for  the  same  trusts  or  purposes,  the  purchaser  will  be 
discharged  from  responsibility  for  the  application  of  the 
money  paid  by  him  to  the  trustee.  Dalzell  v.  Craicford, 
Peason's  Eq.  37;  Lanning  v.  Peyton,  12  Des.  375;  Pedheimer 
v.  Pyron,  1  Spier  Eq.  141. 
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The  principle  is  a  general  one,  and  applies  wherever  the 
founder  of  the  trust  vests  a  discretionary  power  in  the  execu- 
tor or  trustee,  and  leaves  him  to  determine  when  and  how  it 
shall  be  exercised.  Carrington  v.  Gadden,  13  Gratt.  587; 
Doran  et  ux.  v.  Wiltshire  et  al.  3  Swanst.  699 ;  Balfour  v. 
Welland  16  Ves.  *151 ;  Pait  v.  Lathbury,  35  Beav.  112. 

Mr.  Charles  A.  Gregory,  for  the  appellees  Susie  E.  and 
Kate  Louise  Spaids: 

The  insurance  company  had  notice  sufficient  to  put  them 
on  their  guard  against  loaning  their  money  to  T.  E.  Spaids, 
and  consequently  they  loaned  it  on  his  personal  note,  or  at 
their  peril.  In  loaning  it  they  participated  in  the  breach  of 
trust. 

It  is  well  settled  rule  in  equity,  that  all  persons  coming 
into  possession  of  trust  property,  with  notice  of  the  trust,  shall 
be  considered  as  trustees,  and  bound  with  respect  to  that 
special  property  to  the  execution  of  the  trust.  2  Mad.  Ch. 
125;  The  Mechanic's  Bank,  etc.  v.  Seaton,  etc.  1  Peters,  309; 
Adams'  Equity,  151  and  note. 

The  mere  use  of  the  term  trustee  by  Spaids,  in  this  trust 
deed,  gives  notice  thereof  to  all  into  whose  hands  the  instru- 
ment came  that  there  is  a  trust.  Sturtevant  v.  Hague,  14 
Allen,  523;  Bancroft  v.  Cousen,  13  id.  50;  Trull  v.  Trull, 
13  id.  407;  Shaw  v.  Spencer,  100  Mass.  389;  Pulliam  v. 
Cristie,  19  111.  330. 

1.  The  rule  that  a  trustee  shall  not  deal  with  the  subject 
of  the  trust  for  his  own  benefit  is  absolute  and  universal,  sub- 
ject to  no  qualifications  and  to  no  exceptions.  Merriman  v. 
Russell,  39  Texas,  279. 

2.  An  abuse  of  a  trust  can  confer  no  right  on  the  party 
abusing  it  or  those  in  privity  with  him.  Merriman  v.  Rus- 
sell, 39  Texas,  279;  4  Kent's  Com.  438;  Bavoe  v.  Fanning, 
2  Johns.  Ch,  252 ;   Tayler  v.  Plumer,  3  M.  &  Selw.  574. 

3.  The  record  of  the  trust  deed  from  Mrs.  Harris  to 
Spaids;  and  of  the  deed  between  (October,  1871,)  the  Union 
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Mutual  Life  Insurance  Company  and  Harris  and  Spaids, 
was  not  only  notice  but  was  contract  inter  se.     Ibid. 

"Sound  discretion"  hi  trustee  limited  to  the  general  intent 
of  the  trust.     Ibid. 

A  fraudulent  discretion  is  not  a  sound  discretion.  Wormley 
v.  Wormley,  8  Wheat.  421,    Condensed  Reports,  473. 

A  trustee  dealing  with  the  trust  property  as  his  own,  and 
this  at  the  knowledge  of  the  purchaser  from  him,  is  held 
guilty  of  a  breach  of  trust,  and  the  purchaser  is  held  to  take 
subject  to  the  trust,  etc.     8  Blatchford,  430. 

It  was  negligence  in  them  to  take  the  mortgage  or  trust 
deed  on  this  loan. 

Where  the  purpose  to  which  the  money  arising  from  the 
sale  of  lands  by  a  trustee  is  required  to  be  applied  is  of  a 
definite  and  limited  nature,  it  seems  that  the  purchaser  is 
bound  to  see  to  the  proper  application  of  the  purchase  money. 
St.  Mary's  Ch.  v.  Stockton,  N.  J.  Eq.  (4  Hals.)  520;  Story's 
Eq.  Jur.  sec.  1127;  Eland  v.  Eland,  4  Mylne  &  Craig,  420; 
Watkins  v.  Cheek,  2  Sim.  &  Stu.  199,  cited  in  note  to  2 
Story's  Eq.  sec.  1131a,  12th  ed. 

Where  one  known  to  be  a  trustee  is  found  pledging  trust 
property  to  secure  his  own  debt,  the  act  is  prima  facie  un- 
authorized.    Shaw  v.  Spencer,  100  Mass.  382. 

In  case  of  a  general  charge  of  debts,  the  purchaser  need 
not  look  to  the  application,  if  he  has  bona  fide  paid  the  same; 
when  he  has  once  in  good  faith  paid  it  into  the  hands  of  the 
trustee,  he  is  exonerated.  But  he  is  not  at  liberty  to  assist 
in  its  misapplication, — he  is  not  to  buy  the  trust  property  in 
payment  of  antecedent  debts,  or  to  aid  the  trustee  in  diverting 
the  fund  from  its  proper  uses;  and  if  he  does,  a  court  of  equity 
will  fasten  on  the  estate  in  his  hands  the  original  charge 
which  he  has  attempted  to  displace.  Gardner  v.  Gardner, 
3  Mason,  178;    Wormley  v.  Wormley,  8  Wheat.  421. 

A  person  purchasing  from  a  trustee  will  take  subject  to  the 
trusts.     Ryan  v.  Doyle,  31  Iowa,  53. 
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A  voluntary  settlement  by  a  debtor  upon  his  wife,  without 
consideration,  the  grantor  being  solvent  at  the  time,  and  the 
conveyance  being  made  without  fraudulent  intent,  is  not 
liable  to  attack  by  subsequent  creditors;  and  it  is  only  void 
against  creditors  existing  at  the  time  of  the  conveyance,  if 
the  grantor  was  insolvent  at  the  time.  Moritz  v.  Hoffman, 
35  111.  553.  To  the  same  effect :  Mixell  v.  Lutz,  34  id.  382 ; 
Wooldridge  v.  Gage,  68  id.  157 ;  Phillips  v.  North,  77  id. 
243;  Sweeney  v.  Damron,  47  id.  451;  Me  Laurie  v.  Partlow, 
53  id.  340. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

In  the  view  we  take  of  this  case,  we  do  not  regard  it  of 
controlling  importance  whether,  at  and  prior  to  the  convey- 
ance in  trust  for  the  use  of  Kate  Louise  and  Susie  E.  Spaids, 
the  property  in  controversy  was,  in  good  faith,  the  property 
of  their  grandmother,  Susan  M.  Harris,  or  whether,  in  fact, 
it  was  held  by  her  in  secret  trust  for  Talmadge  E.  Spaids; 
for,  assuming  the  latter,  and  regarding  him  as  the  real  owner, 
those  who  were  then  his  creditors  are  not  here  complaining. 
There  is  no  proof  that  he  was  then  insolvent,  and  there  is 
affirmative  proof  that  all  the  debts  he  then  owed  have  long 
since  been  paid,  and  there  is  no  proof  of  collusion  and  fraud 
to  deceive  subsequent  creditors.  None  others  have  a  right 
now  to  complain  that  he  then  made  a  voluntary  settlement 
upon  his  daughters.  Moritz  v.  Hoffman,  35  111.  553;  Mixell 
v.  Lutz,  34  id.  382  ;  Wooldridge  v.  Gage,  68  id.  157  ;  Phillips  v. 
North,  77  id.  243;  Sweeney  v.  Damron,  47  id.  451 ;  McLaurie 
v.  Partlow,  53  id.  340. 

There  is  no  proof  that  appellant's  agent,  in  making  the  loan 
to  Talmadge  E.  Spaids,  was  induced  to  believe,  and  did  believe, 
that  he  had  a  legal  interest  or  title  in  the  property  different 
from  that  disclosed  by  the  deed  of  trust.  Indeed,  it  affirm- 
atively appears  that  deed  was  shown  him  and  left  with  him, 
for  the  purpose  of  convincing  him  of  the  authority  of  Spaids 
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to  mortgage  the  property,  and  whether,  therefore,  there  was 
a  secret  trust  between  Mrs.  Harris  and  Spaids,  did  not,  in  fact, 
have  the  slightest  influence  upon  the  obtaining  of  the  loan, 
and  the  acceptance  of  the  deed  of  trust  or  mortgage  of  Spaids 
to  secure  it.  Spaids,  throughout  that  transaction,  assumed 
to  be  acting  as  trustee,  and  not  as  owner,  and  was  so  dealt 
with  by  appellant. 

The  case,  in  our  opinion,  turns  upon  the  question  whether 
appellant  is  chargeable  with  knowledge  that  the  loan  effected 
by  Spaids  was  for  his  own  personal  benefit.  The  power  in 
the  deed  of  trust  authorizes  Spaids  to  borrow  money  with 
which  to  pay  the  principal  due  on  money  secured  by  trust 
deed  on  the  property,  and  to  secure  the  payment  of  the 
money  thus  borrowed,  with  interest  thereon,  "by  trust  deed 
or  mortgage  on  said  premises."  But  this  has  reference, 
obviously,  to  money,  the  payment  of  which  was  secured  in  that 
way  when  the  deed  of  trust  was  executed,  and  the  removal  of 
which,  consequently,  was  necessary  to  the  protection  of  the 
trust  property.  At  that  time  this  lot,  and  also  lot  three  in 
the  same  block,  were  incumbered  by  trust  deed  of  date  July 
11,  1868,  executed  by  Susan  M.  Harris  to  appellant,  to  secure 
an  indebtedness  of  $20,000  from  her  to  it.  But  it  is  recited 
by  the  agreement  of  the  20th  of  October,  1871,  between 
appellant,  through  its  agent,  Levi  D.  Boone,  of  the  first  part, 
Susan  M.  Harris  of  the  second  part,  and  Talmadge  E.  Spaids 
and  Henry  Hopson  of  the  third  part,  that  it  was  the  inten- 
tion, and  was  agreed  by  and  between  the  first  and  second 
parties,  "  that  each  of  said  lots  was  to  be  subjected  to  a  lien  or 
incumbrance  of  one-half  of  said  $20,000,  or  $10,000,  and 
interest  thereon,  and  the  said  party  of  the  first  part  did 
agree  to  the  release  of  said  lot  two  from  the  lien  and  incum- 
brance of  such  trust  deed;  and  the  said  Susan  M.  Harris  did 
agree  to  and  with  the  said  third  parties  that  she  would  pay 
and  discharge  the  said  sum  of  $20,000,  and  interest,  from  the 
proceeds  of  the  sale  of  said  lot  three  and  the  appurtenances, 
so  as  to  release  the  said   lot  two  from  the  incumbrance  of 
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said  trust  deed,  and  secure  the  same  unincumbered  for  the 
use  of  the  said  Susie  E.  and  Kate  Louise,  according  to  the 
trust  declared  in  the  deed  of  conveyance  of  the  said  lot  by 
the  said  party  of  the  second  part  to  the  said  party  of  the  third 
part."  And  the  evidence  shows  this  indebtedness  was  paid 
off,  discharging  that  deed  of  trust  or  mortgage  some  time 
before  Talmadge  E.  Spaids  effected  the  loan  and  executed  the 
deed  of  trust  or  mortgage  in  controversy. 

There  are,  however,  these  further  clauses  in  the  power: 
"And  also  to  do  any  and  all  things  with  the  said  property,  and 
in  or  about  and  concerning  the  premises,  in  his  own  discre- 
tion, which  he  could  or  would  were  the  title  to  the  property 
vested  in  him  absolutely."  And  further:  "Also  to  sell  and 
dispose  of  the  said  property  for  such  price  and  upon  such 
terms  as  to  him  shall  seem  meet  for  the  interest  of  the  said 
Susie  E.  and  Kate  Louise,  but  he  shall  hold  the  said  pro- 
ceeds, and  all  property  in  which  they  or  any  part  thereof 
shall  or  may  be  invested,  upon  the  same  trust  and  for  the  same 
purposes  in,  for  and  upon  which  said  premises  are  hereby 
conveyed  to  him  ;  and  he  may,  from  time  to  time,  sell  and 
dispose  of  any  such  property,  and  the  proceeds  again  invest 
from  time  to  time,  etc.;  *  *  *  and  the  said  party  of  the 
third  part  may,  at  any  time  during  his  life,  if  he  shall  think 
fit  so  to  do,  pay  over  any  and  all  moneys  to  the  said  Susie  E. 
and  Kate  Louise,  an  equal  amount  to  each,  which  shall  come 
into  his  hands  in  any  way  from  said  premises  hereby  con- 
veyed, either  from  the  rents,  issues  and  profits,  or  from  the 
proceeds  of  the  sale  thereof,"  etc.  And  it  is  contended  that, 
under  these  clauses,  there  was  clearly  power  to  mortgage, 
and  that  appellant,  in  view  of  such  an  unlimited  discretion, 
was  under  no  obligation  to  see  to  the  application  of  the  pur- 
chase money — that  is,  to  see  that  the  money  borrowed  was, 
in  good  faith,  applied  to  the  use  of  the  cestuis  que  trust. 

We  may,  for  the  purpose  of  argument,  concede  all  this 
to  be  true,  and  yet  it  will  not  be  conclusive  of  the  present 
case. 
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It  is  well  settled  that  where  a  trustee  sells  to  pay  his  own 
debt,  under  a  general  power  to  sell  for  the  benefit  of  his 
cestui  que  trust,  and  the  purchaser  at  the  time  has  notice  of 
the  fact  that  this  is  his  object,  he  will  take  but  a  voidable 
title.  Eland  v.  Eland,  4  My.  &  Cr.  427;  Rogers  v.  Skilbein, 
Ambler,  189;  Lloyd  v.  Baldwin,  1  Vesey,  173;  Walker  v. 
Smalhvood,  Ambler,  676 ;  Clyde  v.  Simpson,  4  Ohio  St.  446 ; 
Shaw  v.  Spencer,  100  Mass.  382. 

Appellant  had  notice  of  the  terms  of  this  trust.  The  deed 
was  left  with  its  agent  when  application  for  the  loan  was 
made,  and  the  existence  of  the  trust  is  expressly  acknowl- 
edged by  it  in  the  instrument  of  the  20th  of  October,  1871, 
— and  having  such  notice,  ample  as  it  knew  the  discretion 
vested  in  Spaids  to  be,  it  had  notice  that  he  had  no  right  to 
mortgage  or  sell  the  property  for  the  purpose  of  using  the 
proceeds  in  his  own  business.  Did  it  have  notice  that  such 
was  the  object  of  Spaids  in  effecting  this  loan? 

Spaids  testifies  that  he  told  Boone,  (whose  acts  and  knowl- 
edge, as  appellant's  agent,  are  to  be  taken  and  regarded  as 
its  acts  and  knowledge,)  when  he  applied  for  the  money,  that 
he  wanted  it  to  use  in  his  starch  factory, — and  it  is  not  con- 
troverted that  he  did  so  use  it. 

Boone,  in  his  testimony,  says:  "He  (Spaids)  said  that  the 
former  indebtedness  on  the  property  had  been  taken  up  by 
himself,  either  with  his  own  money  or  money  belonging  to 
the  starch  company, — I  don't  remember  which, — and  that  he 
now  wanted  the  money  to  replace  that  in  the  business;  that 
was  in  the  course  of  the  conversation  when  the  question  of 
the  propriety  of  making  the  loan,  when  that  trust  deed  wTas 
in  existence,  was  under  consideration."  This,  in  substance, 
is  several  times  repeated. 

Boone,  it  is  to  be  remembered,  had  long  been  the  general 
agent  of  appellant,  and  it  was  from  him,  as  such,  that  the 
$20,000  loan,  secured  by  trust  deed  on  this  lot  and  lot  three, 
had  been  obtained  by  Mrs.  Harris,  which  loan  and  trust  deed 
are  the  subject  of  the  agreement  of  October  20,   1871.     He 
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knew  by  that  agreement  that  the  former  indebtedness  on  the 
property  was  to  be  paid  by  Mrs.  Harris  out  of  the  proceeds 
of  the  sale  of  lot  three,  "so  as  to  release  the  said  lot  two 
from  the  incumbrance  of  said  trust  deed,  and  secure  the  same 
unincumbered  for  the  use  of  the  said  Susie  E.  and  Kate 
Louise,"  so  that  if  Spaids  came  forward,  and  out  of  his  own 
means  or  those  of  the  starch  company  paid  off  that  indebt- 
edness, his  recourse  must  be  on  Mrs.  Harris,  and  not  on  lot 
two. 

But  Boone  does  not  say  that  Spaids  intended  to  invest  this 
money  in  the  stock  of  the  starch  factory  for  the  benefit  of 
his  cestuis  que  trust,  nor  does  he  use  the  language  of  the  coun- 
sel for  appellant,  and  say  that  he  desired  to  substitute  it  for 
money  that  had  been  used  to  take  up  the  former  indebted- 
ness, but  simply  that  the  former  indebtedness  had  been  taken 
up  by  himself,  either  with  his  own  money  or  money  belong- 
ing to  the  starch  company,  and  that  he  now  wanted  the  money 
to  replace  that  in  the  business.  This  is  but  equivalent  to 
saying  that  he  wanted  the  money  for  his  own  use,  giving  the 
reason  why  he  needed  it.  Spaids  says  he  told  him  he  wanted 
to  use  the  money  in  the  starch  factory,  not  to  invest  it,  but  to 
use  it,  thus  implying  that  it  was  for  himself.  So,  on  this 
point,  there  is  no  substantial  disagreement  between  them. 

Boone  should  have  known  that  this  prior  indebtedness  was 
satisfied  from  the  proceeds  of  the  sale  of  lot  three.  The  fact 
is  in  proof  that  it  was  so  satisfied  near  three  years  before,  and 
Boone  had  made  himself  a  party  to  an  agreement  whereby  it 
was  to  be  so  satisfied.  Under  that  agreement  there  was  no 
authority  for  Spaids  to  pay  off  the  indebtedness,  either  with 
his  own  money  or  with  that  of  the  starch  factory,  and  exe- 
cute a  new  trust  deed  or  mortgage  to  secure  a  loan  to  replace 
such  money.  So  much  of  the  original  power  as  may  have 
authorized  such  a  transaction  was  revoked  and  cancelled  by 
the  effect  of  that  agreement,  and  this  Boone  must  be  charged 
with  knowing.  If  he  did  not,  in  fact,  know  it,  it  was  his 
duty  to  have  known  it,  and  the  result  is  the  same. 
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Boone  further  testified,  that  Spaids,  at  the  time  of  apply- 
ing for  the  loan,  said,  in  substance,  that  the  property  was 
his,  "and  that  it  was  placed  in  Mrs.  Harris'  name  for  con- 
venience sake," — something  to  that  effect.  He  also  referred 
to  the  provisions  of  the  trust  deed  at  the  same  time,  showing 
his  right  to  manage  it  as  though  it  were  his,  and  to  "sell  it 
or  dispose  of  it  in  any  way  he  thought  best,  as  though  it 
were  his."  Spaids  denies  that  he  told  Boone  that  the  prop- 
erty was  his,  but  says,  in  another  conversation,  and  as  to 
another  lot,  he  did  so  state ;  but  he  agrees  with  Boone,  that 
he  did  try  to  convince  him  that  the  trust  deed  conferred 
power  upon  him  to  effect  the  loan  and  secure  it  by  deed  of 
trust  or  mortgage  on  the  property.  He  says  that  he  and 
Boone  were  old  acquaintances;  he  had  negotiated  other  loans 
for  Mrs.  Harris  of  him,  which  had  all  been  paid,  and  he 
showed  Boone  the  trust  deed,  so  he  knew  what  its  terms  and 
conditions  were. 

It  is  quite  probable,  indeed  we  think  the  most  reasonable 
view  of  all  the  evidence,  that  Boone  trusted  to  the  general 
terms  of  the  power,  incorrectly  supposing  them  to  be  com- 
prehensive enough  to  justify  any  disposition  whatever  that 
Spaids  might  choose  to  make  of  the  property,  and  to  the 
ability  and  fidelity  of  Spaids  as  a  business  man  in  protecting 
his  paper.  It  seems,  also,  that  he  reserved  to  himself  $500 
as  compensation  for  his  services  in  this  transaction,  and  it  is 
possible  that  his  anxiety  to  obtain  this  may  have,  (it  may  be, 
insensibly  to  himself,)  in  some  measure,  allayed  his  watch- 
fulness, and  impelled  his  judgment  to  a  wrong  conclusion. 

We  are  not  satisfied,  on  the  whole,  that  the  court  below 
erred,  and  its  decree  will,  therefore,  be  affirmed. 

Decree  affirmed. 
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The  City  of  Joliet 

v. 
Sarah  M.  Seward. 

Filed  at  Ottawa  May  14,  1881. 

1.  Practice — questions  of  fact.  In  an  action  on  the  case  to  recover  for 
personal  injury,  resulting  from  the  alleged  negligence  of  the  defendant,  where 
the  Appellate  Court,  by  affirming  the  judgment  of  the  circuit  court,  finds  thafe 
the  evidence  sustains  the  verdict,  such  finding  as  to  the  facts  is  conclusive 
on  this  court,  and  only  questions  of  law  can  be  considered. 

2.  Evidence — relevancy  in  rebuttal.  On  the  trial  of  an  action  on  the  case 
against  a  city  to  recover  for  a  personal  injury  by  being  thrown  from  a  buggy, 
caused  by  the  explosion  of  a  blast  in  the  street,  the  defence  gave  evidence 
tending  to  prove  that  plaintiff  had  ample,  time  to  have  driven  far  enough  to 
be  out  of  danger  after  the  lighting  of  the  fuse,  before  the  explosion  occurred: 
Held,  that  it  was  competent  for  the  plaintiff  to  show  in  rebuttal  the  time  thafe 
would  intervene  between  the  lighting  of  a  fuse  and  the  explosion.  If  the 
fuse  testified  about  was  different  from  the  one  used,  that  could  be  shown  on 
cross-examination. 

3.  Negligence — of  notice  to  city.  Where  work  upon  a  public  street  had 
been  commenced  several  days  before  an  accident  caused  thereby,  and  the 
street  was  much  used,  and  the  character  of  the  work  was  such  that  the  city 
authorities  doubtless  knew  that  it  could  not  be  done*  without  blasting,  it  was 
held  no  error  to  instruct  the  jury,  in  a  suit  against  the  city  for  negligence, 
that  if  the  work  in  the  street  was  being  done  in  such  a  manner  and  for  such 
a  length  of  time  as  that  the  city  authorities  should  have  known  of  it  if  they 
had  exercised  reasonable  care,  actual  notice  to  the  city  of  the  fact  such  work 
was  being  done  was  not  necessary  to  be  proven. 

4.  Same — excavations  in  street.  A  city  has  no  right  to  permit  or  make  a 
dangerous  excavation  in  one  of  its  streets  by  blasting,  or  allow  the  same 
to  be  made  in  a  dangerous  manner,  except  it  causes  such  care  to  be  used  that; 
others  exercising  ordinary  care  will  not  be  injured  thereby. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Will  county ;  the  Hon.  Josiah  McRobebts,  Judge,  pre- 
siding. 
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Brief  for  the  Appellant. 

Mr.  E.  Meers,  and  Mr.  Geo.  S.  House,  for  the  appellant : 

Before  appellee  can  recover,  she  must  show  that  the  city 
knew,  or  could  have  known  by  the  exercise  of  reasonable 
diligence,  of  the  intended  discharge  of  the  blast,  and  that 
sufficient  time  elapsed  after  notice  to  have  prevented  it. 
City  of  Chicago  v.  Langlass,  66  111.  361. 

And  in  addition  to  the  foregoing  she  must  show  that 
she  exercised  due  care  and  caution  for  her  safety,  before 
she  can  have  recourse  upon  the  city  for  compensation  for 
any  alleged  damage.  City  of  Chicago  v.  McCarthy,  75  111. 
603. 

And  if,  for  the  want  of  such  a  degree  of  care,  she  has  sus- 
tained an  injury,  she  must  bear  the  consequences.  City  of 
Centralia  v.  Krause,  64  111.  19;  City  of  Aurora  v.  Pulfer,  56 
id.  270. 

The  city  is  only  bound  to  exercise  reasonable  prudence 
and  diligence  in  caring  for  its  streets.  It  is  not  required  to 
foresee  and  provide  against  every  possible  danger  or  accident 
that  may  occur.  It  is  not  an  insurer  against  accidents,  but 
is  only  required  to  keep  its  streets  and  sidewalks  in  a  reason- 
ably safe  condition  for  the  accommodation  of  travelers  and 
pedestrians.  City  of  Chicago  v.  Bixby,  84  111.  82;  City  of 
Joliet  v.  Seward,  86  id.  402. 

Its  duty,  under  the  law,  is  only  to  see  that  its  streets  are 
reasonably  safe, — and  reasonably  safe  for  persons  exercising 
ordinary  care  and  caution  in  using  them.  City  of  Chicago  v. 
MeGiven,  78  111.  347  ;  Town  of  Grayville  v.  Whittaker,  85  id. 
439;   City  of  Centralia  v.  Krause,  64  id.  19. 

It  would  be  extending  the  liability  of  municipal  corpora- 
tions beyond  anything  demanded  by  public  exigency,  to  hold 
them  responsible  for  every  unauthorized  act  that  may  be 
done  by  any  one,  which  may  be  the  cause,  directly  or  indi- 
rectly, of  injury  to  persons  traveling  on  the  streets.  Such 
is  not  the  law.  City  of  Joliet  v.  Seward,  86  111.  402;  Requa 
v.  Rochester,  45  N.  Y.  129. 
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Brief  for  the  Appellee. 

Messrs.  Gaknsey  &  Knox,  for  the  appellee : 

Under  the  statute,  in  a  case  like  this,  where  the  judgment 
of  the  court  below  has  been  affirmed  by  the  Appellate  Court, 
this  court  will  not  inquire  into  any  question  of  fact,  nor 
examine  the  same  further  than  to  see  whether  the  ruling  of 
the  court  below,  in  giving  or  refusing  instructions,  receiving 
evidence,  or  passing  on  other  law  questions  incident  to  the 
trial,  was  correct.  Hard's  Stat.  1877,  p.  110,  sec.  90;  Carr 
v.  Miner,  92  111.  604;  Gray  v.  Agnew,  95  id.  315;  Tenney  v. 
Foote,  id.  99;  Hayward  v.  Merrill,  94  id.  349;  Schwarz  V. 
Bradley,  95  id.  168;    Brandt  v.  Lill,  96  id.  608. 

What  questions  will  this  court  in  this  case  consider,  in 
view  of  the  statute,  and  decisions  thereon?  Not  the  ques- 
tion of  notice,  or  of  negligence,  or  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  for  each  and  all  of  these 
are  purely  questions  of  fact,  to  be  found  by  the  jury,  under 
proper  instructions  from  the  court.  Indianapolis  and  St. 
Louis  Railroad  Co.  v.  Evaris,  88  111.  63;  Aurora  v.  Ilillman, 
90  id.  69. 

Now,  the  jury  have  found  that  the  city  had  notice;  was 
guilty  of  negligence;  that  the  plaintiff  was  not  negligent, 
and  has  suffered  damage;  and  that  the  blast  was  the  direct 
cause  of  the  injury; — all  these  are  questions  for  the  jury, 
"under  proper  instructions  from  the  court."  Indianapolis 
and  St.  Louis  Railroad  Co.  v.  Evans,  supra;  Chicago  and 
Alton  Railroad  Co.  v.  Pennell,  94  111.  448;  Chicago  v.  Fowler, 
60  id.  322. 

In  this  State,  municipal  corporations  are  responsible  in 
damages  for  injuries  occasioned  by  their  streets  being  in  a  dan- 
gerous condition,  when  the  city  authorities  know,  or  can  know 
by  the  exercise  of  ordinary  diligence,  under  the  circumstances, 
of  such  condition,  and  could  have  guarded  the  traveling 
public  against  such  danger.  Browning  v.  Springfield,  17  111. 
143;  Joliet  v.  Verley,  35  id.  58 ;  Bloomington  v.  Bay,  42  id.  503. 

This  liability  is  based  on  the  negligence  of  the  city,  de- 
pends upon  the  fact  of  notice  to  the   city  of  the  dangerous 
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character  of  the  work,  and  that  steps  were  not  taken  to  pre- 
vent it  or  guard  passers-by  from  the  consequences.  Notice 
need  not  be  direct.  Peru  v.  French,  55  111.  322;  Sterling  v. 
Thomas,  60  id.  264;  Langlass  v.  Chicago,  66  id.  362;  Chi- 
cago v.  Fowler,  60  id.  322. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  case  was  before  us  at  the  September  term,  1877,  when 
the  judgment  was  reversed  on  account  of  erroneous  instruc- 
tions. {City  of  Joliet  v.  Seward,  86  111.  402.)  After  the  cause 
was  remanded  another  trial  was  had,  which  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff,  for  the  same 
amount  that  she  received  on  the  first  trial.  On  appeal  to  the 
Appellate  Court  the  judgment  of  the  circuit  court  was 
affirmed,  and  the  city  of  Joliet  has  prosecuted  this  appeal. 

The  argument  of  appellant  was,  doubtless,  prepared  under 
misapprehension  of  the  statute,  as  it  consists,  mainly,  of  a 
discussion  of  controverted  questions  of  fact,  which,  under 
the  statute,  in  a  case  of  this  character,  we  are  not  at  liberty 
to  consider.  "Where  the  Appellate  Court  finds,  as  was  done 
here  by  affirming  the  judgment,  that  the  evidence  sustains  the 
verdict  of  the  jury,  such  finding  as  to  the  facts  is  conclusive 
in  this  court,  and  only  questions  of  law  can  be  considered. 
City  of  Aurora  v.  Pennington,  92  111.  564;  Tenney  v.  Foote,  95 
id.  99 ;   Gray  v.  Agnew,  id.  315;  Brant  v.  Fill,  96  id.  608. 

On  the  trial  of  the  cause,  the  defendant,  for  the  purpose  of 
proving  that  the  plaintiff  did  not  exercise  ordinary  care  at 
the  time  she  was  injured,  introduced  evidence  tending  to 
prove  that  plaintiff  had  ample  time  to  drive  far  enough  to  be 
out  of  danger  after  the  lighting  of  the  fuse,  before  the  explo- 
sion occurred.  In  rebuttal,  plaintiff  proved  by  two  witnesses, 
Davidson  and  Nobes,  the  time  that  would  intervene  between 
the  lighting  of  a  fuse  and  the  explosion  of  the  blast.  The 
defendant  objected  to  this  evidence,  and  its  admission  is  relied 
upon  as  error. 
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"We  think  the  evidence  was  competent.  If  the  fuse  the 
witnesses  testified  about  was  other  or  different  from  the  one 
used  when  the  accident  occurred,  that  fact  could  be  established 
on  cross-examination,  or  by  calling  other  witnesses. 

When  the  cause  was  here  before,  it  was  held  that  the  dis- 
charge of  the  blast  was  the  primary  cause  of  the  injury;  that 
the  condition  of  the  streets  had  no  connection  with  the  cause 
of  the  injury,  and  so  far  as  the  instructions  directed  the 
attention  of  the  jury  to  defects  or  obstructions  in  the  street 
as  grounds  of  recovery,  they  were  faulty.  Appellant  now 
contends  that  plaintiff's  first,  third  and  fourth  instructions 
are  erroneous,  for  the  reason  that  they  are  in  conflict  with 
the  rule  announced,  supra.  Upon  an  examination  of  the 
instructions,  however,  it  will  be  found  that  appellant  has 
misapprehended  their  meaning.  No  defect  in  the  street, 
except  the  blast,  is  relied  upon;  nor  is  there  an  intimation  in 
the  instructions  that  a  recovery  could  be  had  on  account  of 
any  defect  in  the  streets,  aside  from  the  blast. 

Appellant  also  objects  to  the  fifth  and  seventh  instructions 
given  for  plaintiff.  The  fifth,  in  substance,  declared,  that  if 
the  work  on.  the  street  was  being  done  in  such  a  manner  and 
for  such  a  length  of  "  time  as  that  the  city  authorities  should 
have  known  of  it,  had  they  exercised  reasonable  care,"  etc., 
actual  notice  to  the  city  of  the  fact  of  such  work  was  not 
necessary  to  be  proven.  We  think  there  was  ample  evidence 
before  the  jury  to  base  the  instruction  upon.  The  work  had 
been  commenced  several  days  before  the  accident  occurred-, 
it  was  on  a  street  much  used,  and  the  character  of  the  work 
was  such  that  the  city  doubtless  knew  that  it  could  not  be 
done  without  blasting. 

In  regard  to  the  seventh  instruction,  it  is  said  that  it  pre- 
supposes the  fact  that  the  city  permitted  the  blasting.  We 
do  not  think  the  instruction  is  liable  to  the  criticism  made 
upon  it.  The  instruction  merely  declares  that  the  city  had 
no  right  to  permit  or  make  a  dangerous  excavation  in  one  of 
its  streets  by  blasting,   or  allow  the  same  to  be  made   in  a 
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dangerous  manner,  except  it  caused  such  care  to  be  used  that 
others,  exercising  ordinary  care,  would  not  be  injured.  The 
principle  announced  was,  no  doubt,  correct,  and  we  do  not 
perceive  how  the  defendant  could  be  injured  by  the  instruc- 
tion. But  if  the  instructions  complained  of  were  not  techni- 
cally correct,  the  jury,  at  the  instance  of  the  defendant,  was 
so  fully  instructed  on  every  branch  of  the  case,  we  are  sat- 
isfied they  were  not  misled  by  any  instruction  given  for  the 
plaintiff. 

So  far  as  the  record  shows,  the  case  has  been  fairly  tried, 
and  we  perceive  no  ground  for  reversing  the  judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  First  National  Bank  of  Winona 

v. 

Ma  by  Pierce  et  al.  Exrs. 

Filed  at   Ottawa  May  14,  1881. 

1.  Practice — time  for  objecting  to  deposition.  Where  no  objections  to  a 
deposition,  or  any  part  of  it,  are  filed  in  the  circuit  court,  and  no  motion 
entered  to  suppress  or  exclude  the  same,  the  party  can  not  assign  for  error 
the  admission  of  such  deposition  in  evidence,  although  numerous  objections 
may  have  been  made  before  the  officer  taking  the  same. 

2.  Surety — release  by  extending  time  of  payment.  A  valid  extension  of  the 
time  of  payment  by  a  creditor  to  the  principal  debtor,  without  the  consent  of 
the  surety,  will  release  the  surety. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Boone  county;  the  Hon.  Charles  Kellum,  Judge,  pre- 
siding. 
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Briefs  of  Counsel. 

Mr.  Wales  W.  Wood,  and  Mr.  Lloyd  Barber,  for  the 
appellant: 

The  burden  of  proof  was  on  the  appellees  to  show  clearly 
that  Royal  Pierce  was  a  mere  surety,  and  that  the  time 
of  payment  was  extended  for  a  new  and  valuable  consid- 
eration, for  a  definite  time,  without  his  consent.  Warner  v. 
Crane,  20  111.  148;  Warner  et  al  v.  Campbell,  26  id.  282; 
Woolford  v.  Dow,  34  id.  424;  Galbraith  v.  Fullerton,  53 
id.  126;  Danforth  et  al  v.  Semple,  73  id.  170;  Myers  v. 
First  National  Bank  of  Fairbury,  78  id.  257 ;  Stearns  et  al. 
v.  Sweet  et  al.  78  id.  446;  Crossman  v.  Wohlleben,  90  id. 
539. 

Mr.  Charles  E.  Fuller,  and  Mr.  William  R.  Dodge, 
for  the  appellees : 

Where  the  payee  of  a  note  makes  a  binding  agreement  with 
the  principal  debtor,  without  the  consent  of  the  surety,  to 
extend  the  time  of  payment,  the  surety  will  be  discharged. 
Crossman  v.  Wohlleben,  90  111.  539;  Flynn,  Exr.  v.  Mudd 
&  Hughes,  27  id.  323;  Warner  et  al.  v.  Campbell,  26  id.  282; 
White  v.   Walker,  31  id.  422  ;  Brandt  on  Suretyship,  455. 

Mr.  Wales  W.  Wood,  and  Mr.  Lloyd  Barber,  for  the 
appellant,  in  reply : 

The  extending  of  the  time  for  the  payment  of  a  note  is  not 
within  the  ordinary  duties  of  the  president  or  cashier.  They 
had  no  authority,  by  virtue  of  their  office,  to  release  a  surety 
on  any  note  owned  by  the  bank.  Morse  on  Banks  and  Bank- 
ing, 134;  Cochecho  National  Bank  v.  Haskell  et  al.  51  N.  H. 
122;  United  States  v.  City  Bank  of  Columbus,  21  How.  356; 
Bank  of  the  United  States  v.  Dunn,  6  Peters,  51,  (this  case 
is  cited  approvingly  in  United  States  v.  City  Bank  of  Columbus); 
Sandy  River  Bank  of  Farmington,  Maine,  v.  The  Merchants* 
Bank  of  Chicago,  1  Bissell,  146. 

18—99  III, 
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Mr.  Justice  Mulkey'  delivered  the  opinion  of  the  Court: 

On  the  15th  of  February,  1876,  Bartlet  &  Pierce,  and 
Royal  Pierce,  since  deceased,  executed  to  appellant,  at  Winona, 
Minnesota,  their  promissory  note,  for  $2000,  payable  four 
months  after  date,  with  interest  after  maturity,  at  the  rate  of 
12  per  cent  per  annum.  On  the  25th  of  April,  1878,  Royal 
Pierce  died,  testate,  at  Belvidere,  Boone  county,  this  State, 
his  then  residence,  and  appellees  were  appointed  his  executors. 
The  above  note,  not  having  been  paid  in  the  lifetime  of  Royal 
Pierce,  was  filed  by  appellant  in  the  county  court  of  Boone 
county,  and  was  there  allowed  as  a  claim  against  his  estate. 
On  appeal  by  appellees  to  the  circuit  court,  the  claim  was  dis- 
allowed, and  this  judgment  was  affirmed  by  the  Appellate 
Court  for  the  Second  District,  and  the  case  now  comes  here 
by  appeal  from  the  Appellate  Court. 

A  slight  examination  of  the  record  will  suffice  to  show  that 
the  whole  controversy  in  the  circuit  court  turned  upon  two 
questions  of  fact.  It  was  claimed,  by  way  of  defence,  that 
Royal  Pierce  executed  the  note  in  question  merely  as  surety 
of  Bartlet  &  Pierce,  and  that  after  the  maturity  of  the  note, 
appellant,  for  a  valuable  consideration,  entered  into  an  agree- 
ment by  which  the  time  of  payment  was  extended.  Both 
these  facts  were  controverted  by  appellant,  and  upon  these 
two  issues  the  case  was  heard  and  determined  in  the  circuit 
court,  resulting  adversely  to  appellant,  and  as  this  court  is 
not  permitted  in  cases  of  this  character  to  review  mere  ques- 
tions of  fact,  the  affirmance  of  the  judgment  of  the  circuit 
court  by  the  Appellate  Court  must  be  accepted  as  a  final  and 
conclusive  disposition  of  the  case  upon  those  issues. 

It  is  clear  that  both  the  circuit  and  Appellate  courts  must 
have  found  that  Royal  Pierce  was  a  mere  surety  on  the  note, 
and  that  the  time  of  payment  had  been  extended  by  appellant, 
otherwise  the  judgment  must  have  been  the  other  way; 
and  it  is  also  clear  that  if  both  these  facts  are  admitted,  the 
law  is  with  appellees.     It  follows,  therefore,  unless  the  circuit 
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court  committed  some  error  in  law,  which  is  raised  by  the 
errors  assigned,  the  judgment  of  the  Appellate  Court  must  be 
affirmed,  for  no  error  is  complained  of  in  that  court  except 
in  the  mere  affirmance  of  the  judgment  of  the  circuit  court. 

Upon  an  examination  of  the  errors  assigned  in  the  circuit 
court,  we  find  the  only  one  sufficiently  specific  to  present  any 
question  for  our  determination  is  the  one  which  complains  of 
the  admission  of  the  deposition  ofWm.  W.  Bartlet  in  evidence. 
The  record  shows,  that  while  numerous  objections  were 
made  by  appellant  before  the  commissioner  who  took  the 
deposition,  yet  there  seems  to  have  been  no  exception  to  it, 
or  any  parts  of  it,  filed  in  the  circuit  court,  or  any  motion 
entered  to  suppress  or  exclude  the  same,  so  that  the  court 
really  was  never  called  on  to  pass  upon  the  objections  to  it. 
The  error  complained  of,  therefore,  so  far  as  the  record  shows, 
has  no  foundation  in  fact. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 


"Willis  T.  Eoberts 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  14,  1881. 

Perjury — proof  must  sustain  charge  as  to  to hat  defendant  testified.  An  indictment 
for  perjury  in  testifying  upon  an  examination  of  one  on  a  charge  of  bastardy, 
alleged  that  on  such  examination  it  became  a  material  question  whether  the 
prosecutrix  and  one  C  D  were  together  at  a  certain  time  and  place,  and  that 
defendant  falsely,  etc.,  did  depose,  etc.,  that  "on  or  about  the  1st  day  of 
March,  1880,"  the  prosecutrix  and  C  D  were  together  at  such  place,  making 
the  time  material.  The  proof  failed  to  show  satisfactorily  that  the  defend- 
ant stated  on  his  examination  that  the  prosecutrix  and  C  D  were  together  on 
or  about  the  1st  day  of  March,  1880,  at  the  place  charged,  or  anywhere  else 
at  that  date.  For  this  defect  in  the  proof,  a  judgment  of  conviction  was 
reversed. 
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Writ  of  Error  to  the  Circuit  Court  of  Ogle  county; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  Theodore  P.  Bailey,  Mr.  L.  H.  Strawn,  and  Mr. 
E.  F.  Bull,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Defendant  was  indicted  for  the  crime  of  perjury,  and  on 
the  trial  in  the  circuit  court  he  was  convicted  and  sentenced 
to  serve  a  period  of  one  year  in  the  penitentiary.  That 
judgment  he  seeks  to  reverse  on  a  writ  of  error  in  this  court. 
It  is  alleged  the  accused  committed  perjury  in  the  testimony 
he  gave  on  the  examination  of  Owen  B.  Genty  before  a  jus- 
tice of  the  peace,  on  a  charge  of  bastardy.  It  is  set  forth  in 
the  indictment  that  on  such  examination  it  became  a  mate- 
rial question  whether  the  prosecutrix  and  William  Stout  were 
together  at  the  office  of  one  Edward  F.  Dutcher,  in  the  city 
of  Oregon,  in  Ogle  County,  "  on  or  about  the  1st  day  of 
March,  1880,"  and  the  charge  against  defendant  is,  that  on 
such  examination  he  did  falsely,  feloniously,  wilfully  and 
corruptly  depose,  swear  and  give  in  evidence,  among  other 
things,  that  "on  or  about  the  1st  day  of  March,  1880,"  the 
prosecutrix  and  Stout  were  together  in  the  office  of  Dutcher, 
in  the  city  of  Oregon,  whereas,  in  truth  and  in  fact,  the  par- 
ties named  were  not  together  at  the  office  of  Dutcher  "on  or 
about  the  1st  day  of  March,  1880." 

It  will  be  observed  it  is  made  material,  by  proper  aver- 
ments, the  prosecutrix  and  Stout  were  together  "on  or 
about"  the  day  named  in  the  indictment.  All  the  evidence 
contained  in  this  record  has  been  carefully  considered,  and 
there  is  not  found  in  it  any  satisfactory  evidence  defendant 
stated  on  his  examination  the  prosecutrix  and  Stout  were 
together  "on  or  about  the  1st  day  of  March,  1880,"  at 
Dutcher's  office,  or  anywhere  else,  at  that  date.     The  clear 
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preponderance  of  the  testimony  is,  he  stated  he  saw  Stout  in 
the  stairway  or  hallway  leading  to  the  office,  and,  on  entering 
the  office,  he  saw  a  woman  there  he  was  told  was  the  prose- 
cutrix. The  theory  of  the  defence,  that  he  testified  he  saw 
John  Griswold  with  the  prosecutrix  in  the  office,  but  no  one 
else,  and  that  it  was  from  him  he  learned  who  it  was,  seems 
to  have  the  weight  of  the  testimony  in  its  support. 

The  magistrate  before  whom  the  examination  of  Genty 
was  had,  states  he  heard  defendant  testify  he  saw  the  prose- 
cutrix and  Stout  in  Dutcher's  office,  but  that  he  did  not  state 
any  particular  time.  Whether  he  stated  the  parties  were 
together  at  the  office  at  a  time  other  than  that  mentioned  in 
the  indictment,  was  not  and  is  not  a  material  question.  The 
confession  of  Stout  of  indecent  conduct  with  the  prosecutrix 
in  Dutcher's  office,  has  no  tendency  to  prove  what  defendant 
may  have  testified  to  on  the  preliminary  examination  of  Genty 
before  the  magistrate,  on  the  charge  of  bastardy.  In  that 
respect  his  testimony  was  unimportant. 

As  it  does  not  appear,  from  the  evidence  contained  in  the 
record,  that  defendant  is  so  clearly  guilty  of  the  crime  with 
which  he  is  charged  in  the  indictment  that  the  conviction 
ought  to  stand,  it  will  not  be  necessary  to  consider  other 
objections  insisted  upon  on  the  argument,  and  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  L.  Blanchard 

v. 
The  Town  of  LaSalle. 

Filed  at  Ottawa  May  14,  1881. 

1.  Commissioners  of  highways — commissions  of  treasurer.  The  act  of  1873, 
repealing  the  act  of  August  15,  1872,  giving  commissions  to  the  treasurer  of 
commissioners  of  highways,  and  failing  to  make  any  other  provision  for 
commissions,  such  officer  elected  in  1874  was  not  entitled  to  any  commis- 
sions for  moneys  received  and  paid  out  by  him  prior  to  April  15,  1875.  His 
only  compensation  for  services  was  the  per  diem  of  $1.50,  allowed  to  him  as 
highway  commissioner.  The  act  of  1875,  in  restoring  commissions,  was  pros- 
pective only. 

2.  Same — compensation  for  services  not  strictly  official.  In  1874  the  treasurer 
of  the  commissioners  of  highways  of  a  town  received,  negotiated  and  paid 
out  a  large  amount  of  town  bonds,  issued  for  the  building  of  a  bridge.  At 
the  time,  the  statute  allowed  no  commissions  to  such  officer,  or  other  compen- 
sation, except  $1.50  for  each  day  necessarily  employed  in  the  performance  of 
his  duties.  There  was  no  contract  between  him  and  the  town,  and  no  proof 
that  the  services  were  performed  at  the  request  of  the  town:  Held,  that  the 
$1.50  per  diem  was  all  the  compensation  he  was  entitled  to,  even  though  the 
negotiation  of  the  bonds  was  not  strictly  an  official  duty. 

3.  Party — suit  against  treasurer  of  commissioners  of  highways.  Where  a 
treasurer  of  the  commissioners  of  highways  of  a  town  refuses  to  pay  over 
moneys  in  his  hands,  belonging  to  the  town,  to  his  successor,  but  claims  the 
same  as  his  own,  suit  against  him  for  such  money  is  properly  brought  in  the 
name  of  the  town.  The  remedy  on  his  official  bond  does  not  exclude  suit 
against  him  by  the  town. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  La  Salle  county;  the  Hon.  George  W.  Stipp,  Judge, 
presiding. 

Mr.  G.  S.  Eldridge,  for  the  plaintiff  in  error. 

Mr.  E.  F.  Bull,  and  Messrs.  Duncan  &  O'Connor,  for 
the  defendant  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  action  was  brought  against  Blauchard  by  the  town  of 
La  Salle,  to  recover  moneys  retained  by  the  former  for  his 
commissions  as  treasurer  of  the  commissioners  of  highways, 
claimed  by  him  upon  moneys  which  came  into  his  hands  and 
were  paid  out  by  him  between  May  13,  1874,  and  March  27, 
1877. 

At  the  annual  town  meeting  in  the  spring  of  1874,  Blauch- 
ard was  elected  one  of  the  highway  commissioners  of  the 
town  of  La  Salle,  and  subsequently  was,  by  the  board  of  com- 
missioners, chosen  their  treasurer,  and  continued  to  act  as 
treasurer,  by  re-election  each  year,  during  the  three  years  of 
his  term  of  office  as  commissioner.  During  the  year  1874 
the  town  of  La  Salle  issued  its  bonds,  to  the  amount  of 
$82,000,  for  the  construction  of  a  bridge  across  the  Illinois 
river.  Under  a  contract  with  the  bridge  company,  the  latter 
were  to  receive  $34,800  in  the  bonds  of  the  town,  and 
Blanchard  paid  over  to  them  that  amount  in  bonds  of  the 
town,  leaving  $42,700  of  the  bonds,  which  he  sold  upon  the 
market  at  par,  and  received  the  money  therefor  as  treasurer 
of  the  commissioners  of  highways.  Upon  the  aggregate 
amount  of  the  bonds,  $82,000,  thus  paid  to  the  bridge  com- 
pany, and  thus  sold  and  negotiated,  the  proceeds  of  which 
passed  into  his  hands  as  treasurer,  he  charged  two  per  cent 
commission,  as  well  as  upon  other  moneys  which  he  received 
and  disbursed  during  the  year  1874, — the  commission  on  the 
$82,000  amounting  to  $1640,  and  on  the  other  moneys, 
$192.87.  These  items  he  claimed  in  his  settlement  with  the 
board  of  town  auditors  at  the  end  of  the  first  year,  which 
claim  they  disallowed;  but,  nevertheless,  he  retained  the 
money  in  his  hands,  and  refused  to  pay  the  same  over  to  his 
successor,  on  demand.  In  addition  to  the  above  there  were 
other  commissions  sued  for,  which  Blanchard  charged  and 
retained  in  his  hands,  but  as  there  was  no  recovery  for  them, 
and  no  cross-errors  are  assigned,  it  is  unnecessary  to  notice 
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them  further.  The  plaintiff  recovered  judgment  in  the  cir- 
cuit court  for  the  amount  of  the  two  above  mentioned  items 
of  commissions,  after  deducting  the  general  balance  due 
Blanchard  upon  his  final  settlement.  On  appeal  to  the 
Appellate  Court  fur  the  Second  District  the  judgment  was 
affirmed;  and  the  case  is  here  on  writ  of  error  to  the  Appel- 
late Court,  sued  out  by  Blanchard. 

The  town  of  La  Salle  claims  that,  as  the  law  stood  at  the 
time  Blanchard  was  chosen  treasurer  of  the  board  of  highway 
commissioners,  and  during  the  year  1874,  when  these  two 
items  of  commissions  were  charged,  he  was  entitled  to  no 
commissions  whatever,  and  whether  he  was  or  not  is  the 
principal  question  arising  upon  the  record. 

We  do  not  find  that  at  any  time  since  the  passage  of  the 
Township  Organization  act,  down  to  August  15,  1872,  have 
the  treasurers  of  highway  commissioners  been  entitled  to  any 
commission,  nor  to  any  other  compensation  than  their  per 
diem  allowance  as  highway  commissioner,  provided  by  the 
statute.  On  August  15,  1872,  (see  Laws  1871-2,  .p.  680,)  a 
law  was  passed  allowing  such  treasurer  two  per  cent  commis- 
sion on  moneys  received  by  him  and  paid  out,  except  such  as 
he  might  pay  over  to  his  successor  in  office.  This  law 
remained  in  force  until  May  11,  1873,  (see  Laws  1873,  p. 
163,)  when  it  was  repealed.  On  April  15,  1875,  another  act 
went  into  effect  restoring  the  commissions,  (see  Laws  1875, 
pp.  Ill,  112,)  so  that  from  May  11,  1873,  until  April  15, 
1875,  there  was  no  law  allowing  such  commissions,  and  that 
period  covers  all  the  time  for  which  these  commissions  were 
charged.  And  thus  the  law  remained  until  July  1,  1877, 
(see  Laws  1877,  p.  182,  sec.  15,)  when  a  new  law  went  into 
effect,  allowing  such  treasurer  only  such  commissions  as  might 
be  fixed  by  resolution  of  the  board  at  the  time  of  his  elec- 
tion, not  exceeding  two  per  cent. 

It  is  contended  by  the  plaintiff  in  error,  that  although,  in 
terms,  the  act  of  May  11,  1873,  seems  to  repeal  the  law  of 
1872,    giving   commissions,    such    was     evidently    not    the 
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intention,  so  far  as  respects  the  office  of  commissioners  of 
highways  and  the  compensation  of  the  treasurer,  because  the 
law  of  1873  fails  to  make  any  provision  for  the  election  of 
commissioners  of  highways,  yet  repeatedly  recognizes  the 
existence  of  tjie  office,  and  defines  the  duties  pertaining  to  it, 
and  so  must  have  intended  the  law  of  1872,  which  provides 
for  the  election  of  commissioners  of  highways,  should  con- 
tinue in  force,  as  respects  the  provision  for  such  election,  and 
that  therefore  the  repealing  clause  in  the  act  of  1873  should 
be  construed  as  repealing  only  so  much  of  the  law  of  1872  as 
was  inconsistent  with  the  law  of  1873.  There  would  be 
much  force  in  this,  so  far  as  respects  the  provision  for  the 
election  of  highway  commissioners,  but  we  do  not  see  its 
pertinency  as  applied  to  the  treasurer's  compensation. 

There  is  surely  nothing  in  the  act  of  1873  which  denotes 
any  palpable  mistake  or  omission  in  it  in  not  making  provi- 
sion, as  the  former  act  did,  for  commissions  to  the  treasurer, 
but  quite  the  contrary.  Section  11  of  the  Road  and  Bridge 
act  of  1873  is,  in  its  several  provisions  in  reference  to  the 
treasurer  of  highway  commissioners,  essentially  the  same  as 
section  31  of  the  Road  and  Bridge  act  of  1872,  except  that 
the  provision  in  regard  to  commissions  is  omitted,  showing 
an  evident  intention  to  disallow  such  commissions. 

It  is  next  contended,  that  the  act  which  went  in  force 
April  15,  1875,  restoring  commissions  to  the  treasurer,  was 
retrospective,  as  well  in  reference  to  the  commissions  to  the 
treasurer  of  highway  commissioners,  as  in  reference  to  legal- 
izing the  acts  of  commissioners  elected  in  1874  and  1875. 

The  title  of  this  act  of  1875  is  referred  to  as  showing 
express  intention  that  it  should  operate  retrospectively  with 
respect  to  such  commissions.  It  is  as  follows:  "An  act  to 
provide  for  the  election  of  commissioners  of  highways  in 
counties  under  township  organization,  and  to  legalize  the 
election  and  official  acts  of  such  as  were  elected  in  the  years 
1874  and  1875,  and  to  fix  the  compensation  of  the  treasurer 
of  such  commissioners."     This  title  does  rather  evince  the 
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intention  claimed;  but  when  we  come  to  examine,  and  see 
what  was  really  enacted,  we  find  but  section  two  which,  in 
fact,  is  retroactive, — it  validating  the  election  and  official  acts 
of  commissioners  of  highways  elected  in  the  years  1874  and 
1875. 

Section  three,  which  provides  for  commissions  to  the  treas- 
urer, has  no  reference,  in  terms,  to  those  commissioners  or 
to  the  past,  but  it  is  general,  that  the  treasurer  of  the  board 
of  commissioners  of  highways  shall  receive  for  his  services 
two  per  cent  on  all  moneys  he  may  receive  and  pay  out, 
except  such  as  he  may  pay  over  to  his  successor — not  on  all 
moneys  he  may  have  received  and  paid  out,  except  such  as  he 
may  have  paid  over  to  his  successor,  but  such  as  he  may 
receive  and  pay  out,  except  such  as  he  may  pay  over  to  his 
successor — the  section  evidently  applying  to  the  future. 

Taking,  then,  the  whole  act  together,  we  think  it  must,  as 
to  commissions  to  the  treasurer,  be  regarded  as  prospective 
in  operation,  and  that  the  words  in  the  title,  such  commis- 
sioners, are  to  be  understood  as  referring  to  commissioners  of 
highways  generally,  and  not  to  such  commissioners  as  were 
elected  in  the  years  1874  and  1875,  except  as  they  may  apply 
prospectively  to  those  of  the  latter  year. 

Plaintiff  in  error  claims,  further,  that  if  it  be  held  that  he 
is  entitled  to  no  commissions  on  moneys  received  and  dis- 
bursed, the  town  of  La  Salle-  should  pay  him  a  reasonable 
compensation  for  his  services  in  negotiating  the  bonds, 
and  it  was  in  evidence  that  two  and  a  half  per  cent  was 
a  reasonable  compensation.  There  was  no  contract  be- 
tween the  town  and  treasurer,  and  no  evidence  that 
the  services  were  rendered  at  the  request  of  the  town, 
express  or  implied,  more  than  that  the  proceeds  of  the 
bonds  were  applied  for  the  benefit  of  the  town  in  paying  for 
the  bridge.  The  treasurer  was  one  of  the  three  commission- 
ers of  highways,  appointed  as  such  by  them  from  their 
number,  as  the  statute  directs.  The  statutory  compensation 
of  commissioners   of  highways,    at  the   time   these   services 
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were  rendered,  was  an  allowance  of  $1.50  per  day  for  each 
day  necessarily  employed  in  the  performance  of  their  duties. 
This  was  the  full  allowance  which  the  statute  made  for  the 
services  of  a  commissioner  of  highways,  and  plaintiff  being 
but  such  commissioner,  we  are  of  opinion  that  such  per  diem 
allowance  is  all  the  compensation  to  which  he  is  entitled; 
and  this,  even  though  the  negotiation  of  these  bonds  was 
not  strictly  an  official  duty.  See  1  Dill.  Mun.  Corp.  sees. 
172-3. 

The  objection  is  taken  that  this  suit  by  the  town  does  not 
lie.  Reference  is  made  to  the  provision  of  the  statute  that 
the  treasurer  shall  hold  the  moneys  he  receives  u  subject,  at 
all  times,  to  the  order  of  the  commissioners  of  highways,  and 
shall  pay  them  over  upon  their  order,  or  a  majority  of  said 
commissioners;  and  not  otherwise,"  and  it  is  said  that  if 
there  be  an  implied  promise  to  pay  this  money  to  any  one,  it 
is  to  the  commissioners  of  highways, — that  the  statute  gives 
a  plain  remedy  upon  the  treasurer's  official  bond,  and  no 
other  remedy  is  provided  for.  The  bond  is  the  security  given 
for  the  payment  over  of  the  money,  and  for  the  enforcement 
of  such  security,  suit  must  be  in  the  name  of  the  obligee. 
But  remedy  upon  this  security  does  not  exclude  suit  against 
the  treasurer  for  the  money  by  the  party  to  whom  it  in  fact 
belongs.  Money  in  the  hands  of  the  treasurer,  ready  to  be 
paid  over,  is  to  be  paid  over  upon  the  order  of  the  commis- 
sioners of  highways.  But  here  is  refusal  to  pay  over  the 
money;  it  is  claimed  as  the  treasurer's  own;  and  the  suit  for 
the  money,  when  that  is  to  be  brought,  must  not  necessarily 
be  by  the  commissioners  of  highways.  The  money  does  not 
belong  to  them,  and  they,  as  the  treasurer,  are  officers  of  the 
town,  the  relation  between  them  being  in  the  nature  of  that 
of  principal  and  agent.  Sections  45  and  46  of  the  Township 
Organization  act  expressly  provide  for  suits  in  the  name  of 
the  town.  There  is  no  law  prescribing  the  bringing  of  the 
suit  in  any  other  name,  or  by  any  officer  of  the  town.  The 
money  belongs  to  the  town,  and  is  in  the  hands  of  the  treas- 
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urer  as  its  mere  agent,   and  we  entertain   no   doubt  that  the 
town  is  entitled  to  sue  for  its  recovery. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Albert  G.  Lane  et  al. 

v. 

Samuel  M.  Nickeeson  et  al. 

Filed  at   Ottawa  May  14,  1881. 

1.  Corporation — remedy  of  creditor  against  stockholders.  In  order  to  en- 
force penalties  imposed  upon  stockholders  of  a  corporation  by  its  charter, 
which  are  not  part  of  the  assets  of  the  company,  the  suit»must  be  at  law,  in 
the  name  of  the  individual  creditors,  each  for  himself. 

2.  Bankruptcy — rights  of  action  passing  to  assignee.  Unpaid  subscriptions 
to  the  capital  stock  of  a  corporation  are  a  part  of  the  assets  of  the  corpora- 
tion, and  pass  by  a  decree  in  bankruptcy  to  the  assignee,  who  alone  can  sue 
for  their  collection;  and  the  fact  that  he  has  failed,  for  any  cause,  to  bring 
suit  within  two  years  from  the  date  of  his  appointment,  to  collect  such  sub- 
scriptions, will  not  give  the  creditors  of  the  corporation  the  right  to  bring 
such  suits  in  their  own  names. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Samuel  M.  Moore,  Judge,  pre- 
siding. 

Mr.  E.  G.  Asay,  and  Messrs.  Lawrence,  Campbell  & 
Lawrence,  for  the  appellants: 

That  a  court  of  equity  has  jurisdiction  to  enforce  payment 
of  unpaid  subscriptions  to  insolvent  corporations  for  the 
benefit  of  creditors,  see  Adler  v.  Mihoaukee  Brich  Go.  13 
Wis.  67;  Spear  v.  Grant,  16  Mass.  9;  Vose  v.  Grant,  id. 
505;  Wood  v.  Bummer,  3  Mason,  308;  Ward  v.  Griswold- 
ville  Manf.  Co.  16  Conn.  593;  Mann  v.  Bentz,  3  id.  415; 
Nathan   v.    Whitlock,    9   Paige,   152;  Benry   v.  V.    and   A. 
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Railroad  Co.  17  Ohio,  187;  Ogilvie  v.  Knox  Ins.  Co.  22  How. 
380. 

Messrs.  Hitchcock,  Dupee  &  ■  Judah,  for  the  appellee 
Nickerson : 

Jurisdiction  can  not  be  sustained  on  the  ground  of  trust. 
The  legal  definition  of  a  trust  excludes  a  stockholder,  as  such, 
merely  from  the  operation  of  the  rule  that  would  charge  him 
with  a  trust. 

A  trust  is  a  confidence  reposed  in  some  person,  and  arises 
either  expressly,  by  some  form  of  engagement,  or  grows  out 
of  transactions  between  the  parties,  who  are,  respectively, 
trustee  and  cestui  que  trust.  If  it  be  meant,  however,  only 
that  the  obligation  of  a  stockholder  to  pay  for  his  stock  is 
part  of  a  trust  fund,  to  be  collected  and  administered  as 
such  by  the  corporation  and  its  assignees  in  bankruptcy,  or 
otherwise,  and  by  courts  of  chancery  through  their  receivers, 
then  we  admit  fully  the  proposition.  The  following  are  the 
principal  cases  upon  the  subject,  but  not  one  of  them  con- 
tains an  intimation  that  a  stockholder,  by  virtue  of  his  rela- 
tion as  such  to  the  corporation  or  its  creditors,  is  a  trustee: 
Wood  v.  Bummer,  3  Mason,  308 ;  Chirr  an  v.  State  of  Arkan- 
sas, 15  How.  (U.  S.)  304;  2  Story's  Eq.  Jur.  sec.  1252;  Vose 
v.  Grant,  15  Mass.  519;  Hightower  v.  Thornton,  8  Ga.  494; 
Dudley  v.  Price,  10  B.  Monroe,  86;  Ward  v.  Grisivoldville 
Manufacturing  Go.  16  Conn.  593;  Mann  v.  Coolie,  10  id. 
188;  Richards  v.  Insurance  Co.  43  1ST.  H.  263;  Hartford  and 
New  Haven  Railroad  Co.  v.  Kennedy,  12  Conn.  510;  Henry 
v.  Vermilion  Railroad  Co.  17  Ohio,  187;  Barry  v.  Mer- 
chants' Exchange  Co.  1  Sanford  Ch.  280;  Briggs  v.  Penni- 
mann,  8  Cow.  395;  Nathan  v.  Whitloclz,  3  Edw.  215; 
same  v.  same,  9  Paige,  152 ;  Nevitt  v.  Bank  of  Port  Gibson, 
6  Sm.  &  M.  513. 

The  cause  of  action  against  the  stockholders  has  become 
vested  in  the  assignee  in  bankruptcy  by  the  decree  of  the 
Federal  court. 
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It  may  be  regarded  as  settled,  that  a  mere  debtor  to  the 
bankrupt  is  not  a  claimant  of  an  adverse  interest,  within  the 
meaning  of  this  section.  An  adverse  claimant  is  one  who 
asserts  a  property  interest  in  the  subject  matter  of  the  suit,  in 
opposition  to  the  assignee.  Sedgwick  v.  Casey,  4  B.  R.  496, 
S.  C.  3  C.  L.  N.  177;  Smith  v.  Crawford,  9  B.  E.  38  S.  C. 
6  Ben.  497;   Carr  v.  Lord,  29  Me.  51. 

The  bill  shows  no  liability  on  the  part  of  NIckerson. 

Mr.  John  N.  Jewett,  for  the  appellee  Edwin  IT.  Sheldon  : 

Mr.  Sheldon,  as  a  subscriber  to  the  stock  of  the  corpora- 
tion, could  not  be  held  liable  to  pay  anything  on  account  of 
such  subscription  until  the  whole  amount  of  the  capital  stock 
had  been  subscribed,  and  this,  upon  the  face  of  the  bill, 
appears  never  to  have  been  done.  Any  acts  of  directors  and 
officers  of  the  corporation,  prior  to  such  full  subscription  of 
the  capital  stock,  except  in  procuring  complete  subscriptions 
and  perfecting  organization,  were  unauthorized-  by  law,  and 
unauthorized  by  the  subscribers  to  its  stock;  hence  no  liabil- 
ity on  account  of  such  acts  rests  upon  the  stock  subscribers, 
and  no  assessments  upon  such  subscriptions  could  be  [made 
by  the  corporation  itself,  and,  therefore,  none  can  be  made 
by  the  court.  Salem  Mill  Dam  Co.  v.  Ropes,  6  Pick.  23 ; 
same  v.  same,  9  id.  187 ;  Central  Turnpike  v.  Valentine,  10  id. 
142;  Proprietors  of  Neivburyport  Bridge  v.  Story,  6  id.  45; 
Stoneham  Branch  Railroad  Co.  v.  Gould,  2  Gray,  277  ;  Old 
Town  Railroad  v.  Vezie,  39  Me.  571  ;  The  Littleton  Manf. 
Co.  v.  Parker,  14  N.  II.  543;  New  Hampshire  Central  Rail- 
road Co.  v.  Johnson,  30  id.  390;  Contocook  Vcdley  Railroad 
Co.  v.  Barker,  32  id.  363;  Lexington  and  W.  C.  Railroad  Co. 
v.  Chandler,  13  Mete.  311 ;  Troy  and  Green.  Railroad  Co.  v. 
Newton,  8  Gray,  596  ;  W.  &  N  Railroad  Co.  v.  Hinds,  8 
Gush.  110;  Somerset  Railroad  Co.  v.  Clark,  61  Me.  379. 

Mr.  Charles  II.  Wood,  for  the  appellee  Josiah  L.  Lom- 
bard. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Bill  was  filed  on  the  equity  side  of  the  Superior  Court  of 
Cook  county,  by  certain  creditors  of  the  Franklin  Bank, 
against  subscribers  to  the  capital  stock  of  the  corporation,  to 
collect  and  distribute  among  the  creditors  the  unpaid  sub- 
scriptions. 

It  is  alleged,  among  other  things,  that  the  bank  ceased  to 
do  business,  it  was  declared  a  bankrupt,  and  an  assignee  in 
bankruptcy  was  appointed,  by  decree  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Illinois; 
that  complainants'  claims  were  duly  proved  in  bankruptcy 
against  the  bank,  but  only  15  per  cent  of  the  amount  due 
thereon  has  been  paid;  that  the  assets  of  the  bank  have  been 
exhausted,  and  there  is  no  possibility  of  a  payment  of  their 
claims  by  the  assignee  in  bankruptcy;  that  the  assignee  in 
bankruptcy  never  brought  suit,  either  at  law  or  in  equity, 
against  the  subscribers  to  the  capital  stock  of  the  corpora- 
tion;  and  that  the  facts  alleged  in  the  bill  did  not  come  to 
the  knowledge  of  the  assignee  in  bankruptcy  until  after  the 
expiration  of  two  full  years  from  the  time  of  his  appoint- 
ment. 

The  Superior  Court  sustained  a  demurrer  to  the  bill,  and 
this  ruling  was  sustained  by  the  Appellate  Court  for  the  First 
District,  on  appeal  to  that  court.  The  case  comes  here  by 
appeal  from  the  last  named  decision. 

There  is  no  claim  that  the  object  of  the  bill  is  to  enforce 
penalties  in  favor  of  stockholders,  imposed  by  the  charter, 
and  which  could  not  form  assets  of  the  bank;  and  if  such 
claim  were  made,  on  the  authority  of  Wincock  et  al.  v.  Tur- 
pin,  96  111.  135,  it  could  not  be  sustained,  since,  in  that 
event,  the  suit  would  have  to  be  at  law,  by  the  individual 
creditors,  each  for  himself. 

But  the  unpaid  subscriptions  sought  to  be  collected  were  a 
part  of  the  assets  of  the   corporation,  and  hence  they  passed 
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by  the  decree  in  bankruptcy  to  Harvey,  the  assignee,  and  lie 
alone  was,  thereafter,  the  party  in  whose  name  suit  must 
•have  been  brought  for  their  collection.  Sanger  v.  Upton,  1 
Otto,  (91  U.  S.)  56;  Erwin  v.  United  States,  7  id.  (97  U.  S.) 
392;   Glenny  v.  Langdon,  8  id.  (98  U.  S.)  20. 

Nor  does  the  fact  that  the  assignee  has  failed  (for  whatever 
cause  it  may  have  been)  to  bring  the  suit  within  two  years 
from  the  date  of  his  appointment,  give  creditors  the  right 
to  bring  such  suits  in  their  own  names.  Trimble  v.  Wood- 
head,  102  U.  S.  (12  Otto,)  647. 

The  demurrer  was,  therefore,  properly  sustained,  and  the 
decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


Fkederick  P.  Buegett  et  aL 

v. 

John  S.  Paxton  et  al. 

Filed  at  Ottawa  May  16,  1881. 

1.  Bankruptcy — what  estate  the  assignee  takes,  as  against  third  persons.  An 
assignee  in  bankruptcy  and  all  persons  claiming  under  him,  succeed  only  to 
such  rights  as  the  bankrupt  himself  had  at  the  time  of  the  adjudication,  and 
land  bought  at  the  assignee's  sale  passes  the  bankrupt's  interest,  subject 
to  all  liens  by  mortgage  or  judgment  against  him. 

2.  Same — redemption  from  prior  mortgage  by  one  claiming  through  a  sale  by 
the  assignee — effect  upon  a  junior  judgment  lien.  A  judgment  at  law  became  a 
lien  upon  the  debtor's  land,  subject  to  a  pre-existing  mortgage.  Subsequently 
the  debtor  was  declared  a  bankrupt,  and  the  land  was  sold  by  the  assignee  in 
bankruptcy.  A  remote  claimant  under  the  sale  by  the  assignee  redeemed 
from  a  sale  under  the  mortgage.  It  was  held,  the  only  effect  of  such  redemp- 
tion from  the  mortgage  sale  was  to  defeat  the  title  of  the  purchaser  under  it, 
and  leave  the  premises  subject  to  the  lien  of  the  judgment,  in  the  same  way 
as  if  the  redemption  had  been  made  by  the  bankrupt  (the  mortgagor) 
himself. 
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3.  Same — judgment  after  bankruptcy  of  debtor,  becomes  no  lien  on  his  lands. 
A  judgment  recovered  against  a  person  after  he  is  adjudged  a  bankrupt, 
becomes  no  lien  upon  the  lands  of  the  bankrupt. 

4.  Satisfaction — of  one  of  two  judgments  rendered  for  the  same  demand — 
purchaser — recording  act.  It  does  not  follow,  where  two  judgments  have  been 
obtained,  in  part  against  different  parties,  on  account  of  the  same  claim, 
that  a  satisfaction  of  one  is  necessarily  a  satisfaction  of  the  other,  within 
the  meaning  of  our  recording  laws. 

5.  Where  there  are  two  judgments  for  the  same  demand,  the  second  being 
upon  an  appeal  bond  given  in  the  first  case,  and.  the  records,  by  an  erroneous 
entry,  show  the  satisfaction  of  the  latter  judgment  only,  a  purchaser  of  land, 
of  the  judgment  debtor  will  buy  at  his  peril.  The  records  must  affirmatively 
show  a  satisfaction  of  both  judgments,  or  there  must  be  an  actual  satisfaction 
and  discharge  of  both,  before  a  purchaser  may  safely  buy. 

6.  Purchaser — must  have  paid,  to  be  protected.  A  purchaser  of  land  who 
has  not  paid  or  advanced  anything  on  his  purchase,  can  not  claim  protection 
as  an  innocent  purchaser,  except  so  far  as  the  parties  through  whom  he 
claims  may  have  equities. 

7.  Same — with  notice  of  lien.  If  an  execution  issued  upon  a  judgment 
is  erroneously  returned,  by  inadvertence  or  mistake,  as  satisfied,  and  an 
entry  of  satisfaction  is  entered  upon  the  judgment  and  execution  dockets,  a 
purchaser  of  land  which  is  subject  to  the  lien  of  such  judgment,  who  has 
notice  that  such  judgment  is  not  in  fact  satisfied,  will  take  subject  to  such 
lien,  and  can  not  have  a  sale  under  the  judgment  enjoined. 

8.  Subrogation — of  surety  paying  judgment.  Where  there  are  two  judg- 
ments against  a  party  for  the  same  debt,  the  last  one  being  upon  an  appeal 
bond  given  by  him  on  appeal  from  the  first  judgment,  his  sureties  on  the 
appeal  bond,  on  paying  the  last  judgment,  will  be  subrogated  to  the  rights  of 
the  holder  under  the  first  judgment,  and  in  such  case,  notwithstanding  the 
satisfaction  of  the  second  judgment,  the  first  one  will  continue  in  force  for 
the  benefit  of  the  sureties. 

9.  Admission — by  the  pleadings.  The  admission  of  certain  facts,  in  a  bill 
in  chancery,  must  be  taken  as  true  against  the  complainant. 

10.  Notice — lis  pendens.  Where  notice  has  been  served  upon  a  defendant 
of  an  application  to  have  set  aside  an  entry  of  satisfaction  of  the  judgment 
against  him,  on  the  ground  of  its  entry  by  inadvertence  and  mistake,  and  the 
papers  and  motion  to  set  aside  are  on  file  in  the  court  before  the  purchase  of 
the  land  by  a  third  person,  he  will  be  chargeable  with  notice  lis  pendens. 

Appeal,  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from   the  Circuit  Court  of 
Mercer  county;  the  Hon.  J.  J.  Glenn,  Judge,  presiding. 
19—99  III. 
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Mr.  B.  C.  Taliaferro,  and  Messrs.  Pepper  &  Wilson, 
for  the  appellants: 

Where  a  judgment  is  rendered,  and  another  judgment  is 
recovered  upon  an  obligation  given  as  collateral  security  for 
the  first  judgment,  the  payment  of  either  judgment  dis- 
charges the  other.  Freeman  on  Judgments,  sec.  467;  Sher- 
man v.  Britt,  7  Wis.  119;  Sanderson  v.  Smith,  9  Wend.  54; 
Heller  v.  Whittaker,  5  Hill,  409;  Schroeppel  v.  Jewell,  1  Cow. 
208;  McGrunty  v.  Herrick,  5  Wend.  241  ;  Thompson  v.  Per- 
centile, 5  B.  &  Ad.  925;  United  Society  of  Shakers  v.  Under- 
ivood,21  American  Rep.  214;  Craft  v.  Merrill,  14  K  Y. 
456. 

Lis  pendens  is  restricted  to  parties  purchasing  from  or 
holding  under  parties  connected  with  the  suit.  Freeman  on 
Judgments,  sees.  191  to  197,  and  209;  Jackson  v.  Warren, 
32  111.  331  ;  Loomis  v.  Riley,  24  id.  307.  See,  also,  McGor- 
mick  v.  Wheeler,  36  id.  120;  81  id.  443;  89  id.  51. 

Where  a  judgment  has  been  entered  satisfied  on  record,  the 
entry  of  satisfaction  can  not  be  subsequently  vacated  to  the 
prejudice  of  a  bona  fide  purchaser.  That  purchasers  may 
rely  on  what  the  public  records  show,  counsel  cited  Beebe 
etal.  v.  Bank  of  New  York,  1  Johns.  529;  McCormick  v. 
Wheeler  et  al.  36  111.  116;  Page  v.  Benson,  22  id.  484;  Curtis 
v.  Root,  28  id.  367;  Shirley  v.  Phillips,  17  id.  471;  Broivn  v. 
Brown,  49  id.  316;  Church  v.  English,  81  id.  443;  Steele  v. 
Steele,  89  id.  51. 

As  to  the  right  of  subrogation,  counsel  cited  Bishop  et  al. 
v.  Oy Conner  et  al.  69  111.  431;  Harts  v.  Brown,  77  id.  226; 
Conwell  v.  McCowan,  81  id.  285  ;  Jaques  v.  Fackney,  64  id.  87; 
Valle's  Heirs  v.  Fleming's  Heirs,  29  Mo.  152;  Silver  Jjake 
Bank  v.  North,  4  Johns.  Ch.  370;  Funk  v.  McReynolds,  33  111. 
481 ;  Honore  v.  Lamar  Fire  Ins.  Co.  51  id.  409. 

No  one  but  the  sureties  can  claim  the  right  of  subrogation, 
and  they  not  claiming  it,  Burlingame  can  not.  Hayes  v. 
Ward,  4  Johns.  Ch.  123;  N.  Y.  State  Bank  v.  Fletcher,  5 
Wend.  85;    Lond  v.   Sergent,  1    Edw.  Ch.    161;    McLean   v. 
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Towell,  3  Sandf.  Oh,  117;    Ottmon  v.  Moak,  id.  431;  Law  v. 

Palmer,  28  N.  Y.  271. 

Mr.  J.  M.  H.  Burgett,  and  Messrs.  Lawrence,  Campbell 
&  Lawrence,  also  for  the  appellants,  made  the  following, 
among  other  points: 

A  stranger  paying  the  debt  of  another  will  not  be  subro- 
gated to  the  creditor's  rights  without  a  special  agreement. 
Swan  v.  Patterson,  7  Md.  164;  Bank  of  U.  S.  v.  Marston,  2 
Brock.  254;  Burr  v.  Smith,  21  Barb.  262. 

Such  payment  absolutely  extinguished  the  debt  and  secur- 
ity. Sandf ord  v.  McLean,  3  Paige,  117;  Banta  v.  Garno,  1 
Sandf.  384;  Wilkes  v.  Harper,  1  Comst.  586;  Bank  of  U.  S. 
v.  Winston's  LJxrs.  2  Brock.  253;  Douglass  v.  Fagg,8  Leigh, 
588. 

As  subrogation  is  an  equity,  it  will  not  be  enforced  where 
the  effect  will  be  to  prejudice  or  impair  the  rights  of  third 
persons,  it  being  well  settled  that  where  both  parties  have 
an  equal  claim  to  the  consideration  of  a  court  of  equity,  the 
law  will  be  suffered  to  take  its  course.  2  Lead.  Cases  in 
Equity  (4th  Am.  ed.)  285. 

Subrogation  will  never  be  enforced  against  the  superior 
equities  of  third  persons.  1  Lead.  Cases  in  Equity  (4th  Am. 
ed.)  152. 

Though  the  right  of  subrogation  may  exist  as  against  the 
principal  debtor,  it  can  not  be  enforced  against  a  purchaser 
for  value  without  notice.  Reilly  v.  Mayer,  2  Beasley,  451; 
Williams  v.  Washington,  1  Dev.  Eq.  137;  Orvis  v.  Newell,  17 
Conn.  97;  2  Lead.  Cases  in  Equity  (4th  Am.  ed.)  285,  286; 
Dixon  on  Sub.  110,  111,  116,  178,  43,  44,  101,  51,  93,  78. 

Where  a  person  is  so  related  to  a  mortgage  that  he  is  not 
personally  liable  on  it,  but  is  obliged  to  pay  it  to  save  his 
estate,  and  he  does  pay  it,  the  payment  will  be  presumed  to 
be  made  for  that  purpose.  In  such  case  no  assignment  of 
the  mortgage  to  the  person  paying  it,  or  proof  of  intention 
on  his  part  to  keep  it  alive,  is  necessary  to  give  him  the  ben- 
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efit  of  it.  This  general  rule  is  applied  in  all  cases  where  the 
person  against  whom  the  mortgage  is  understood  to  be  kept 
on  foot  would  be  placed  in  no  worse  situation  than  he  would 
have  been  had  the  mortgage  been  left  outstanding.  Walker 
v.  King,  44  Vt.  601;  same  v.  same,  45  id.  525;  Jones  on 
Mortgages  (2d  ed.)  sees.  869,  877;  Muir  v.  Berkshire,  52  Ind. 
149;  Valle's  Heirs  v.  Fleming's  Heirs,  29  Mo.  152;  Young  v. 
Morgan,  89  111.  199;  Worcester  Nat.  Bank  v.  Cheeney,  87  id. 
602 ;  Barnes  v.  Mott,  64  N.  Y.  397;  Green  v.  Milbank,  3 
Abbott,  N.  C.  138;  Breese  v.  Nelson,  35  Iowa,  157. 

Mr.  Louts  D.  Holmes,  and  Messrs.  Clark  &  Heywood, 
for  the  appellees : 

The  effect  of  Burgett's  redemption  from  the  sale  under  the 
prior  mortgage  was  merely  to  terminate  the  sale  and  restore 
the  property  to  its  original  condition.  It  conferred  no  new 
rights.  Rorer  on  Jud.  Sales,  435;  State  v.  Sherill,  34  Ind. 
57;  Crosby  v.  Elkader  Lodge,  16  la.  399;  Hays  v.  Tlirode, 
18  id.  51;  Stein  v.  Chambers,  id.  474;  Warren  v.  Fish,  7 
Minn.  432;   Titus  v.  Lewis,  3  Barb.  70. 

As  to  the  filing  of  notice  of  application  to  have  entry  of 
satisfaction  vacated,  being  notice  as  lis  pendens,  counsel  cited 
Jackson  v.  Warren,  32  111.  240;  Scudder  v.  Van  Amburg,  4 
Edw.  Ch.  29;  Center  v.  P.  and  31.  Bank  et  al.  22  Ala,  743; 
Coperlieamer  v.  Huffaker,  6  B.  Mon.  18;  Jackson  v.  Mosler, 
32  111.  331. 

As  between  principal  and  surety,  subrogation  takes  place 
when  the  surety  pays  the  debt,  and  this  to  avoid  multiplicity 
of  suits.  Bishop  et  al.  v.  0'  Conner,  69  111.  437;  Conwell  v. 
McCoican,  81  id.  287;  Jaques  et  al.  v.  Fackney,  64  id.  87; 
City  National  Bank  v.  Dudgeon,  65  id.  15;  Floyd  v.  Good- 
man, 8  Yerg.  484;  King  et  al.  v.  Aughty  et  al.  3  Strobh.  Eq. 
149;  Sommerhill  v.  Cartwright,  7  Humph.  461;  State  v. 
Mosely,  1  Strobh.  414;  Herok  v.  Kimball,  2  Blackf.  309; 
Hodges  v.  Armstrong,  2  Dev.  254;  Barringer  v.  Boyden,  7 
Jones,  187. 
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That  the  entry  of  satisfaction  of  the  second  judgment  did 
not  operate  to  satisfy  the  first  judgment,  counsel  cited  Stiles 
v.  Eastman  et  al.  1  Kelly,  205;  Wilson  v.  Wright,  7  Rich. 
401 ;  Poe,  Sheriff 'v.  Darrah,  20  Ala.  288;  Lintz  v.  Thompson, 
1  Head,  456 ;  Smith  v.  Alexander,  4  Sneed,  482. 

If  anything  appears  upon  the  record,  or  comes  in  any 
manner  to  the  knowledge  of  a  party,  which,  if  seen  or  known 
to  a  man  of  ordinary  intelligence,  would  be  likely  to  create 
a  suspicion  or  raise  a  question  as  to  the  title  he  was  about  to 
take,  it  is  notice  of  everything  that  could  be  learned  relating 
thereto  by  diligent  inquiry.  Doyle  v.  Teas,  4  Scam.  202; 
McConnell  v.  Reed,  4  Scam.  123;  Rupert  v.  Mark,  15  111. 
541;  JErrickson  v.  Rafferty,  79  id.  209;  Merrick  v.  Wallace, 
19  id.  486;  Ogden  v.  Haven  et  al.  24  id.  29;  Shepherdson  v. 
Stevens,  71  id.  646;  Harper  et  al.  v.  My  et  al.  70  id.  581. 

A  joint  judgment,  or  two  several  judgments,  may  be  paid 
as  to  the  creditor,  and  kept  alive  by  assignment  for  the 
assignee's  or  the  surety's  benefit.  Freeman  on  Judgments, 
468 ;  Hodges  v.  Armstrong,  3  Dev.  254 ;  Burley  v.  Sagg,  D. 
&  B.  Eq.  367. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  a  bill  filed  by  Peter  Johnson,  Ellen  Johnson  and 
Frederick  P.  Burgett,  in  the  Mercer  county  circuit  conrt,  on 
the  23d  day  of  July,  1878,  against  Frank  H.  Bernard,  and 
John  S.  Paxton,  sheriff  of  the  county,  enjoining  the  sale  of 
certain  real  estate  under  a  judgment  in  favor  of  the  said 
Bernard,  and  against  Wells  Willets  and  others,  the  judg- 
ment having  been  previously  assigned  by  Bernard  to  S.  C.  Bnr- 
lingame.  The  latter,  on  his  own  petition,  was  made  party 
defendant  to  the  suit.  Upon  the  hearing,  the  circuit  court 
entered  a  decree  dismissing  the  bill,  which,  on  appeal,  was 
affirmed  by  the  Appellate  Court  for  the  Second  District. 
Appellants  thereupon  prosecuted  an  appeal  to  this  court, 
which  was   heard  at  the  March   term,  1880,  resulting  in  an 
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affirmance  of  the  judgment  of  the  Appellate  Court.  A 
rehearing  having  been  subsequently  granted,  the  case  is  now 
before  us  for  final  determination. 

The  legal  questions  involved  in  the  present  controversy, 
and  which  are  presented  for  our  determination,  arise  out  of 
a  rather  complicated  state  of  facts. 

On  the  1st  of  November,  1871,  Wells  Willets,  being  the 
owner  of  the  lands  in  controversy,  mortgaged  the  same 
to  Ewing  &  Co.  On  the  8th  of  December,  1875,  Frank  H. 
Bernard  recovered  a  judgment  against  Willets  and  others, 
which  became  a  lien  on  the  premises,  subject  to  the  mort- 
gage. On  appeal  to  the  Supreme  Court  by  Willets  alone, 
the  judgment  was  affirmed  by  this  court,  on  the  27th  of 
October,  1876.  This  judgment  remaining  unpaid,  Bernard 
instituted  a  suit  against  Willets,  and  his  sureties,  J.  O.  Willets 
and  C.  Drury,  on  the  appeal  bond,  in  which,  on  the  4th  of 
December,  1876,  he  recovered  a  judgment  against  all  the 
defendants  for  the  amount  of  the  former  judgment,  interest, 
etc.  In  the  month  of  July,  1876,  and  pending  the  appeal 
from  the  first  judgment,  Wells  Willets  was  adjudged  a  bank- 
rupt, and  J.  M.  Mannon  was  appointed  his  assignee  in  bank- 
ruptcy. On  the  31st  of  January,  1877,  Bernard,  for  a  valua- 
ble consideration,  sold  and  assigned  to  S.  C.  Burlingame  both 
of  the  above  mentioned  judgments.  Bassett  &  Wharton,  the 
attorneys  of  Bernard,  in  obtaining  these  judgments,  had 
notice  of  the  assignments,  and  were  at  the  same  time  paid 
for  their  professional  services  in  the  two  cases,  and  thereupon 
ceased  to  have  any  further  power  or  control  over  them. 

The  assignment  of  the  first  judgment  was  filed  for  record 
on  the  12th  of  December,  1877,  and  of  the  latter  on  the  2d  of 
October,  1878.  On  the  13th  of  January,  1877,  an  execution 
was  issued  on  the  latter  judgment,  which,  without  any  au- 
thority from  Burlingame,  or  any  one  authorized  to  act  on  his 
behalf,  and  without  anything  having  been  paid  thereon,  was, 
on  the  3d  of  March  following,  through  inadvertence  or  mis- 
apprehension, without  any   fault  or  negligence  on  his  part, 
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returned  satisfied.  Burlingame,  as  soon  as  the  mistake  wa&  dis- 
covered, to-wit,  on  the  30th  of  July  following,  caused  the 
defendants  in  the  judgment  to  be  served  with  notice  that  ap- 
plication would  be  made  at  the  following  August  term  of 
the  court,  to  correct  said  erroneous  return.  In  pursuance  of 
the  notice,  a  motion  for  the  purpose  in  question,  supported  by 
affidavit,  was,  on  the  15th  of  the  month,  and  during  the 
August  term  of  the  court,  duly  filed  in  the  cause,  together  with 
a  copy  of  the  notice  served  upon  the  defendants. 

On  the  4th  of  December  following,  the  court,  upon  the 
hearing  of  the  motion,  entered  an  order  cancelling  all  entries 
on  the  record  indicating  a  satisfaction  of  such  judgment. 
On  the  2d  of  June,  1877,  Mannon,  the  assignee  of  Wells 
Willets,  sold  at  public  sale  the  land  in  controversy,  and 
Rachel  C.  Willets,  wife  of  Wells  Willets,  became  the  pur- 
chaser, and  a  conveyance  of  the  premises  was  executed  to  her 
by  the  assignee  on  the  25th  of  the  following  month. 

On  the  14th  of  September,  1877,  Rachel  C.  Willets  con- 
veyed the  premises  to  Frederick  P.  Burgett,  who,  on  the  11th 
of  November  following,  conveyed  the  same,  by  warranty 
deed,  to  Peter  and  Ellen  Johnson.  On  the  31st  of  May, 
1877,  the  premises  in  question  were  sold  under  the  mortgage 
of  Ewing  &  Co.,  and  Burgett,  on  the  24th  of  April,  1878, 
for  the  purpose,  as  is  claimed,  of  protecting  himself  against 
the  covenants  in  his  deed  to  the  Johnsons,  redeemed  from  that 
sale.  On  the  28th  of  June,  1878,  Burlingame  sent  out  an  alias 
execution  on  the  original  judgment,  and  was  proceeding  to 
obtain  satisfaction  of  the  same  out  of  the  lands  in  question 
when  the  present  bill  was  filed,  for  the  purpose  already  stated. 

The  foregoing  comprises  all  the  facts  material  to  a  proper 
understanding  of  the  legal  questions  involved,  with  the 
exception  of  some  minor  details,  which  will  be  adverted  to 
in  the  further  consideration  of  the  case. 

It  is  clear,  from  the  foregoing  state  of  facts,  that  if  no 
judgment  had  ever  been  obtained  on  the  appeal  bond,  Bur- 
lingame  would   have   an  unquestionable  right  to   have    the 
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original  judgment  satisfied  out  of  the  land  in  question,  for 
it  is  not  claimed  that  there  has  ever  been  any  satisfaction, 
either  in  form  or  fact,  of  that  judgment.  Nor  would  the  fact 
that  Burgett  redeemed  from  the  sale  under  the  mortgage  of 
Ewing  &  Co.,  affect  Burlingame's  rights  in  this  respect, 
although  the  mortgage  was  a  prior  lien  on  the  premises. 

The  mortgage  of  Ewing  &  Co.  and  the  first  judgment 
were  existing  liens  on  the  land  at  the  time  Wells  Willets 
was  adjudged  a  bankrupt,  and  it  is  very  clear  that  his  assignee 
succeeded  only  to  such  rights  with  respect  to  the  land  as 
the  bankrupt  himself  had  at  the  time  of  his  bankruptcy,  and 
it  will  not  be  pretended  that  Willets  himself  could  have 
acquired  any  new  right  which  would  have  been  available  as 
against  the  owner  of  the  first  judgment,  by  simply  paying 
off  the  mortgage  or  redeeming  from  the  mortgage  sale;  and 
since  he  could  not,  neither  could  his  assignee  in  bankruptcy, 
or  any  one  claiming  under  such  assignee.  It  follows,  there- 
fore, that  the  only  effect  of  Burgett's  redemption  from  the 
mortgage  sale  was  to  defeat  the  title  of  the  purchaser  under 
it,  and  leave  the  premises  subject  to  the  lien  of  the  judg- 
ment, in  the  same  way  as  if  the  redemption  had  been  made 
by  Willets  himself.  The  view  here  expressed,  is  distinctly 
recognized  in  the  late  case  of  State  v.  Sherill,  34  Ind.  57 ; 
Crosby  v.  Ellcader  Lodge,  16  la.  399  ;  Hays  v.  Throde,  18  id. 
474;  Warren  v.  Fish,  7  Minn.  432;  Titus  v.  Lewis,  3  Barb. 
70. 

'  As  the  second  judgment  was  not  rendered  until  after  the 
bankruptcy  of  Willets,  it  never  became  a  lien  on  the  land, 
and  hence  it  follows,  if  the  entry  of  satisfaction  of  the  second 
judgment  in  the  manner  we  have  stated  did  not  in  law  have, 
as  to  appellants,  the  effect  of  satisfying  the  first  judgment,  it 
is  wholly  immaterial,  so  far  as  the  rights  of  Burlingame  are 
concerned,  whether  the  second  judgment  be  regarded  as  satis- 
fied or  not. 

The  vital  question  in  the  case,  then,  is,  did  the  return  of  the 
execution  on  the  second  judgment,  satisfied,  together  with  the 
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entries  of  satisfaction  on  the  judgment  and  execution  dockets, 
authorize  appellants  to  treat  the  first  judgment  as  satisfied, — 
or,  in  other  words,  did  the  return  and  entries  in  question  as 
to  the  appellants,  ipso  facto,  discharge  the  lien  of  the  first 
judgment?  Appellants  earnestly  insist  that  such  was  their 
effect.     This  conclusion  is  reached  in  the  following  manner: 

First — It  is  said  that  if  there  be  two  or  more  judgments 
for  the  same  debt,  the  satisfaction  of  one  is  a  satisfaction  of 
the  others. 

Second — That  under  our  recording  system,  where  the  real 
facts  affecting  the  title  of  a  purchased  estate  are  not  disclosed 
by  the  record,  the  rights  of  the  purchaser  are  not  to  be  deter- 
mined by  the  facts  as  they  actually  exist,  but  as  they  appear 
to  exist  from  the  public  records. 

By  way  of  application  of  these  two  general  propositions  to 
the  case  in  hand,  it  is  insisted,  that  inasmuch  as  the  court 
records  at  the  time  of  Mrs.  Willets'  purchase  at  the  assignee's 
sale  showed  that  the  second  judgment  was  satisfied,  and  that 
an  examination  of  the  files  of  that  case  would  have  led  to  a 
discovery  of  the  fact  that  both  judgments  were  for  the  same 
debt  or  demand,  she  had  the  right  to  assume  that  both  judg- 
ments were  satisfied,  and  that  having  acted  on  that  hypothesis, 
she  and  those  claiming  under  her  are  entitled  to  hold  the 
land  discharged  of  the  lien,  whether  the  judgment,  in  point 
of  fact,  was  discharged  or  not.  This  position  we  do  not 
regard  as  sound,  for  a  number  of  reasons.  It  is  to  be  observed, 
in  the  first  place,  that  so  far  as  the  rights  of  the  Johnsons  are 
concerned,  they  depend  altogether  upon  the  equities  of  Mrs. 
"Willets  and  Burgett,  whatever  they  may  be.  It  is  not 
claimed  or  pretended  that  the  Johnsons  have  ever  paid  or 
advanced  anything  on  account  of  their  alleged  purchase,  and 
it  is  clear,  therefore,  they  have  no  equities  with  respect  to  the 
land  in  controversy,  except  such  as  they  may  have  acquired 
through  Mrs.  Willets  or  Burgett,  or  both.  It  will  be  remem- 
bered that  the  erroneous  return  of  the  execution  and  entries 
upon  the  judgment  and  execution  dockets,  showing  a  satis- 
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faction  of  the  judgment  on  the  appeal  bond,  were  made  on  the 
3d  of  March,  1877,  and  hence  were  matters  of  record  at  the 
time  of  the  assignee's  sale,  which  occurred  on  the  2d  of  June, 
following.  It  is  claimed  by  appellees,  that,  notwithstanding 
the  erroneous  entries  in  question,  the  land  in  controversy- 
was  sold  by  the  assignee  subject  to  the  judgment,  and  that  it 
was  so  publicly  stated  by  him  at  the  time  it  was  exposed  to 
sale  and  purchased  by  Mrs.  Willets.  Burgett  was  present  at 
the  time,  and  hence  both  he  and  Mrs.  Willets  are  chargeable 
with  notice  of  what  was  publicly  said  by  the  assignee  at  the 
time  of  making  the  sale,  with  respect  to  incumbrances  on  the 
property,  whether  they  now  remember  it  or  not;  and  it  is 
clear,  if,  as  is  claimed,  they  had  express  notice  of  the  fact 
that  notwithstanding  the  erroneous  entries  the  judgment  was, 
at  the  time  of  the  sale,  an  existing  lien  on  the  land,  then 
neither  she  nor  Burgett,  under  the  circumstances,  could  be  re- 
garded as  an  innocent  purchaser.  Conceding  the  facts  to 
be  as  claimed  by  appellees,  this  conclusion  is  not  controverted 
by  appellants,  but  they  deny,  as  a  matter  of  fact,  that  the  land 
was  sold  subject  to  the  judgment,  or  that  anything  was  said 
at  the  sale  with  respect  to  it. 

The  evidence  upon  this  question  is  conflicting,  and  that  it 
is  so  is  not  to  be  wondered  at.  The  character  of  the  ques- 
tion is  such,  that  men  equally  conscientious  and  honest  might 
reasonably  be  expected  to  differ  in  their  recollection  of  the 
facts  concerning  it.  The  value  of  one's  testimony  as  to  what 
transpires  at  a  public  sale  like  the  one  in  question,  depends 
so  much  upon  the  interest  he  has  in  knowing  what  is  being 
done,  and  the  degree  of  attention  given  to  the  subject,  it  is 
often  difficult  to  tell  just  what  credit  the  witness  is  entitled 
to.  Burgett,  Pepper,  Connell  and  Orth  were  examined  as 
witnesses,  on  behalf  of  appellants,  upon  this  question.  Burgett 
testifies,  "the  lands  were  simply  sold  subject  to  incumbrances; 
that  the  assignee  said  nothing  about  judgments;  that  he  was 
standing  within  five  or  ten  feet  of  the  assignee,  and  was  pay- 
ing attention  to  what  was  said."     Pepper  states  that  Mannou 
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read  the  terms  of  the  sale;  that  he  made  no  statement  about 
any  particular  incumbrance  ;  said  he  would  state  the  incum- 
brances on  each  tract  as  it  was  offered.  In  other  respects 
his  testimony  is  substantially  the  same  as  Burgett's.  Connell 
testifies  that  Mannon  stated  the  terms  of  the  sale,  and  said  he 
would  -mention  the  incumbrances  as  .he  went  along  ;  that  he 
did  not  mention  specific  liens  or  judgments;  that  he  did  not 
hear  anything  of  the  kind  ;  that  he  was  near,  and  did  not  hear 
anything  about  the  Bernard  judgments.  Orth  states  that  he 
was  at  the  sale  for  the  purpose  of  buying  land,  and  paid  par- 
ticular attention  to  what  was  said,  and  that  there  was  nothing 
said  about  judgment  liens,  but  that  there  was  about  mortgages 
and  taxes;  that  nothing  was  said  about  the  Bernard  judg- 
ment; that  the  assignee  "  had  a  list  of  the  liens  and  incum- 
brances, and  made  known  the  incumbrances  against  the  separate 
tracts  as  they  were  offered  ;"  that  he  was  not  there  during  the 
entire  sale, — only  about  two  hours. 

While  these  witnesses  agree  in  the  statement  that  the 
assignee  said  nothing  about  judgments,  and  particularly 
about  the  judgment  in  question,  or  at  least  that  they  heard 
nothing  said  in  reference  to  it,  yet  their  statements  in  other 
particulars  are  not  altogether  harmonious.  For  instance, 
Burgett  testifies  that  the  lands  were  simply  sold  subject  to 
incumbrances,  while  all  the  others  agree  in  the  statement 
that  the  assignee,  in  making  known  the  terms  of  the  sale, 
distinctly  announced  that,  as  he  offered  each  tract  for  sale,  he 
would  state  the  incumbrances  upon  it;  and  while  Pepper  and 
Connell  both  testify  that  no  particular  incumbrance  or  lien 
was  mentioned  by  the  assignee,  Orth,  on  the  other  hand, 
swears  that  the  assignee  had  a  list  showing  the  incumbrances 
on  the  various  tracts  sold,  which  were  made  known  as  they 
were  respectively  offered  for  sale,  among  which  were  certain 
mortgage  and  tax  liens.  When  this  testimony,  coming  from 
the  source  it  does,  is  taken  in  connection  with  the  uncontro- 
verted  fact  that  such  a  list  of  the  lands,  with  the  incum- 
brances thereon,  was  made  out  under  the  directions  of  the 
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assignee  for  the  express  purpose  of  being  used  at  the  sale, 
and  that  the  judgment  in  question  was  noted  thereon  as  an 
incumbrance  on  all  the  bankrupt's  lands  in  the  county,  in- 
cluding the  land  in  controversy,  it  is  difficult  to  repel  the 
conviction,  even  in  the  absence  of  all  evidence  on  the  part 
of  appellees  bearing  on  the  question,  that  the  assignee  must 
have  given  notice  of  this  judgment  at  the  sale.  The  evi- 
dence shows  that  Bassett  was  employed  as  an  attorney  by  the 
assignee  to  assist  in  getting  up  a  list  of  the  incumbrances, 
and  in  superintending  the  sale  of  the  lands,  and  that  he  was 
engaged  several  days  in  the  performance  of  these  duties. 
Why  incur  the  expense  of  getting  up  such  a  list,  under  the 
supervision  of  counsel,  if  it  was  not  to  be  used? 

It  was  clearly  the  duty  of  the  assignee  to  make  known  to 
those  attending  the  sale,  so  far  as  he  Avas  able,  the  extent  and 
character  of  the  incumbrances,  and  it  is  hardly  reasonable  to 
suppose  he  would  have  withheld  from  them  such  information, 
with  lists  then  in  his  hands,  furnished  at  the  expense  of  the 
bankrupt's  estate,  containing  the  very  information  he  was  in 
duty  bound  to  give.  It  is  clear,  beyond  all  question,  that, 
so  far  as  mortgage  and  tax  liens  are  concerned,  they  were 
specifically  mentioned  before  and  during  the  sale.  Why 
mention  them  and  not  the  judgments?  Both  were  on  the 
lists,  and  it  was  just  as  important  to  the  purchaser  to  be 
advised  of  the  one  as  the  other,  and  it  was  not  the  slightest 
trouble  for  the  assignee  to  give  the  requisite  information  in 
either  case,  and  he  was  under  as  much  obligation  to  give  it 
in  the  one  case  as  the  other. 

But.  outside  of  all  this,  there  is  clear  and  positive  testi- 
mony that  the  judgment  in  question  was  expressly  mentioned 
by  the  assignee  at  the  time  of  the  sale  as  an  existing  incum- 
brance on  the  land.  Mannon,  the  assignee,  testifies:  "I 
think  I  made  statement  that  there  were  certain  incum- 
brances,— that  is  what  these  papers  were  got  up  for.  *  * 
Think  I  advised  them  of  taxes  and  judgments.  When  I 
offered  a  tract,  I  think  I  announced  the  lien  set  opposite  in 
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the  list.  I  think  judgments  were  mentioned,  but  it  is  so 
lono;  ago  I  can't  be  certain." 

Doughty,  the  clerk  of  the  sale,  testifies  that  the  assignee 
announced  the  incumbrances  set  opposite  the  tracts  in  lists 
C  and  D,  and  spoke  of  mortgages  and  taxes,  but  does  not 
remember  of  his  mentioning  judgments. 

J.  O.  Willets,  who  was  called  and  examined  as  a  witness 
by  both  parties,  swears:  "I  was  at  the  bankrupt  sale,  2d 
June,  1877.  I  heard  Mannon  make  announcement  of  judg- 
ments. I  understood  him  to  say  a  judgment  of  $1400.  He 
enumerated  judgments  I  had  never  heard  of  before,  and  I 
was  surprised.  One  was  Henry  Taylor,  one  a  Bernard  judg- 
ment, and  others  I  don't  know." 

Bassett,  the  attorney  of  the  assignee,  who  was  present  at 
the  sale  for  the  purpose  of  advising  his  client  and  seeing  that 
everything  was  properly  done,  testifies  as  follows:  "  I  was 
solicitor  for  J.  M.  Mannon,  assignee  of  Wells  Willets,  bank- 
rupt. Was  present  at  the  land  sale  on  2d  June,  1877,  as  his 
adviser,  and  assisted  to  prepare  a  statement  of  the  incum- 
brance on  the  estate  of  Wells  Willets.  Was  there  two  or 
three  days  before  the  sale.  The  book  and  paper  shown  was 
made  for  use  at  the  sale.  The  book  is  a  copy  of  the  paper 
made  by  Doughty  for  use  at  the  sale.  Had  some  slips.  Some 
things  were  not  on  the  book;  taxes  on  Iowa  lands  not  there. 
Paper  and  book  was  read  prior  to  sale,  I  think.  It  was  an- 
nounced that  Mannon  would  read  the  incumbrance  set  oppo- 
site each  tract  as  it  was  offered,  as  far  as  known.  It  was 
announced  that  they  would  be  sold  subject  to  judgment  of  Ber- 
nard against  Wells  Willets  and  Tyler  and  Richmond,  and 
costs  in  case  of  Granville  Gibson  and  D.  F.  Noble,  which, 
it  was  stated,  was  a  lien  on  all  the  lands  in  Mercer  county." 

In  view  of  all  these  circumstances,  this  would  seem  to  be 
conclusive  on  the  question.  We  can  readily  perceive  how  an 
honest  witness,  who  attended  the  sale  and  has  no  recollection 
of  the  assignee  having  mentioned  these  judgments,  might 
conscientiously  swear  nothing  was  said  about  them,  when,  in 
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fact,  they  had  been  expressly  mentioned;  but  it  is  difficult  to 
conceive  how  one  could  swear  to  such  specific  details  as  those 
testified  to  by  J.  O.  Willets  and  Bassett,  if  not  true,  without 
being  guilty  of  swearing  corruptly.  We  see  nothing  in  the 
case,  or  in  the  character  of  the  statements  made  by  them,  that 
tends  to  cast  the  slightest  suspicion  upon  their  testimony, 
and  the  admitted  circumstances,  as  we  have  already  seen, 
strongly  corroborate  their  recollection  of  the  affair.  In 
short,  while  the  witnesses  are  about  equally  divided  on  this 
question,  for  reasons  already  stated,  and  others  we  might 
mention,  we  are  of  opinion  the  decided  weight  of  the  evi- 
dence is  with  the  appellees,  and  for  this  reason,  if  for  no 
other,  we  regard  the  equities  of  the  case  with  the  appellees. 
Again,  it  will  be  remembered  that  the  second  judgment 
was  not  recovered  until  the  4th  of  December,  1876,  and  that 
in  the  month  of  July  previous,  Willets,  the  principal  in  the 
appeal  bond  upon  which  the  judgment  was  obtained,  was 
adjudged  a  bankrupt,  and  of  course  all  means  to  discharge 
the  judgment,  so  far  as  he  was  concerned,  are  presumed  to 
have  passed  into  the  hands  of  his  assignee,  and  under  these 
circumstances,  Mrs.  Willets,  his  wife,  must  have  known,  at 
the  time  of  her  purchase,  that  if  this  judgment  was  paid,  as 
the  erroneous  record  then  indicated,  it  must  have  been  paid 
by  her  husband's  sureties,  in  which  event  they  would  have 
been  subrogated  to  the  rights  of  Bernard  or  his  assignee, 
under  the  first  judgment.  In  such  case,  notwithstanding  the 
satisfaction  of  the  second  judgment,  the  first  judgment  would 
continue  in  force  for  the  benefit  of  the  sureties.  There  is 
nothing  in  our  recording  laws,  or  the  general  principles  of 
law  relating  to  real  property,  that  is  in  conflict  with  this 
right  of  sureties,  under  the  circumstances  supposed.  It  does 
not,  therefore,  follow,  that  where  two  judgments  have  been 
obtained,  in  part,  against  different  parties,  on  account  of  the 
same  claim,  as  was  done  in  this  case,  that  the  satisfaction  of 
one  is  necessarily  a  satisfaction  of  the  other,  within  the  mean- 
ing of  our  recording   laws.     Such   a  rule  would   manifestly 
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lead  to  great  hardships  in  particular  cases,  without  any  com- 
pensating benefit.  Stiles  v.  Eastman  et  al.  1  Kelley,  (Ga.) 
205 ;  Wilson  v.  Wright,  7  Rich.  (S.  C.)  401 ;  Foe  v.  Darrah, 
20  Ala.  238;  Lintzv.  Thompson,  1  Head,  (Tenn.)  456;  Smith 
v.  Alexander,  4  Sneed,  (Tenn.)  482. 

Out  of  the  numerous  authorities  cited  by  the  distinguished 
counsel  for  appellants,  not  one  of  them  sustains  this  position, 
or  even  tends  to  do  so,  and  if  any  such  authority  exists,  it  is 
not  probable  it  would  have  escaped  their  research. 

If,  then,  the  entry  of  satisfaction,  in  cases  of  this  kind,  of 
one  judgment  does  not,  within  the  meaning  of  our  recording 
laws,  ipso  facto,  satisfy  the  other,  without  regard  to  the  cir- 
cumstances under  which  the  entry  of  satisfaction  has  been 
made,  as  we  have  seen  it  does  not,  it  follows  that  where  both 
judgments  do  not  appear  of  record  to  be  satisfied,  as  was  the 
case  here,  purchasers  will  buy  at  their  peril,  and  we  see  no 
inconvenience  or  hardship  in  the  rule.  Purchasers  can 
always  readily,  with  little  trouble,  ascertain  whether  both 
judgments  have,  in  point  of  fact,  been  actually  satisfied  or 
not.  If,  then,  the  records  relating  to  both  judgments  must 
affirmatively  show  a  satisfaction  of  both,  or  there  must  be  an 
actual  satisfaction  and  discharge  of  both,  before  a  purchaser 
may  safely  buy,  it  is  clear  the  mere  erroneous  entries  of  sat- 
isfaction of  the  second  judgment  in  this  case  can  not  affect 
Burlingame's  rights  under  the  first. 

Outside  of  what  we  have  already  said,  so  far  as  Burgett  is 
concerned,  he  was  clearly  chargeable  with  notice,  at  the  time  of 
his  purchase,  of  the  erroneous  entries  on  the  record,  and  since, 
under  the  circumstances,  Mrs.  Willets  can  not,  as  we  have 
already  seen,  be  regarded  as  an  innocent  purchaser,  he  evi- 
dently has  no  standing  in  a  court  of  equity.  It  will  be 
remembered  that  proceedings  were  instituted  by  Burlingame 
to  correct  the  record  on  the  30th  of  July,  1877,  and  that, 
on  the  15th  of  August  following,  a  motion  was  duly  filed  in 
court  for  that  purpose,  and  this  motion  was  pending  on  the 
11th  of  November  of  the  same  year,  being  the  date  of  Mrs. 
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Willets'  conveyance  to  him.  We  are  aware  it  is  claimed  in 
the  petition  for  a  rehearing,  that  this  court  fell  into  an  error 
in  its  former  opinion  in  making  this  statement,  and  that  it  is 
now  contended  that  no  such  motion  was  filed  till  in  Decem- 
ber following,  being  subsequent  to  the  conveyance  by  her  to 
him,  yet,  as  the  facts  then  and  now  stated  by  us  are  clearly 
admitted  in  the  bill  itself,  such  admission  must  be  accepted 
as  conclusive  of  the  matter. 

In  any  view,  therefore,  we  are  able  to  take  of  this  case,  we 
are  of  opinion  that  the  conclusion  heretofore  reached  in  it  is 
correct. 

Judgment  affirmed. 

Mr.  Justice  Sheldon,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the  majority  of 
the  court. 

The  bill  in  chancery  in  this  case  was  brought  in  the  circuit 
court  of  .Mercer  county,  by  Frederick  P.  Burgett,  Peter  John- 
son and  Ellen  Johnson,  to  enjoin  the  sale,  by  the  sheriff, 
of  a  tract  of  land  levied  upon  and  advertised  for  sale  under 
an  execution  in  favor  of  Frank  H.  Bernard,  issued  on  a 
judgment  rendered  in  his  favor  in  the  circuit  court  of 
Mercer  county,  on  the  8th  day  of  November,  1875,  against 
George  B.  Tyler,  Lorenzo  Richmond  and  Wells  Willets,  for 
the  sum  of  $1200  and  costs. 

The  land  levied  on  was  the  south-west  quarter  of  section 
18,  in  township  15  north,  range  4  west,  in  Mercer  county. 
At  and  before  the  date  of  the  judgment  it  was  owned  by 
Wells  Willets,  and  had  been  mortgaged  by  him  to  William 
L.  Ewing  &  Co.  on  the  first  day  of  November,  1871.  The 
mortgage  was  foreclosed  and  the  land  sold,  under  decree  of 
court,  to  satisfy  the  mortgage,  on  May  31,  1877.  On  the 
11th  day  of  July,  1876,  Wells  Willets  was  declared  a  bank- 
rupt, and  James  M.  Mannon,  on  the  first  day  of  September, 
1876,  was  appointed  his  assignee  in  bankruptcy,  and  Mannon, 
on    the    2d   day  of  June,    1877,  as   such  assignee,   sold    the 
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equity  of  redemption  of  the  laud  to  Rachel  C.  Willets,  and 
made  her  a  deed  thereof,  which  was  duly  recorded  Septem- 
ber 17,  1877.  She  was  the  wife  of  Wells  Willets,  and  on 
the  14th  day  of  September,  1877,  she  and  her  husband,  Wells 
Willets,  conveyed  the  land,  by  quitclaim  deed,  to  Frederick 
P.  Burgett,  one  of  the  complainants,  which  was  recorded 
September  17,  1877,  and  Burgett,  on  the  11th  day  of 
November,  1877,  conveyed  the  same  land,  by  warranty  deed, 
to  Peter  and  Ellen  Johnson,  the  other  two  complainants,  the 
deed  being  recorded  November  20,  1877.  Burgett,  on  the 
24th  day  of  April,  1878,  redeemed  the  land  from  the  fore- 
closure sale  under  the  William  L.  Ewing  &  Co.  mortgage, 
by  paying  to  the  master  in  chancery,  to  do  so,  the  sum  of 
$3269.17.  After  this  redemption  by  Burgett,  and  on  June  28, 
1878,  the  execution  now  sought  to  be  restrained  was  sued  out 
on  the  judgment  of  Bernard  against  Wells  Willets,  rendered 
on  November  8,  1875,  and  levied  on  the  land  in  question  as 
subject  to  be  sold  under  that  judgment. 

It  appears,  further,  that  Wells  Willets  took  an  appeal  from 
this  judgment  of  November  8,  1875,  to  the  Supreme  Court, 
and  gave  his  appeal  bond,  with  J.  Orr  Willets  and  Courtney 
Drury  as  his  sureties  thereon.  The  judgment  was  affirmed 
in  the  Supreme  Court.  Bernard  then  brought  suit  upon  the 
appeal  bond,  and  recovered  a  judgment  thereon  against  the 
makers,  Wells  Willets,  J.  Orr  Willets  and  Courtney  Drury, 
on  the  6th  day  of  December,  1876,  in  the  circuit  court  of 
Mercer  county,  for  the  sum  of  $1415.60,  which  was  for  the 
full  amount  of  the  first  judgment  of  November  8,  1875, 
interest  and  costs  to  that  time,  of  December  6,  1876. 

Execution  was  issued  on  this  last  judgment  of  December 
6,  1876,  on  the  13th  day  of  January  1877,  and  the  execution 
was  returned  satisfied  by  the  sheriff  on  the  3d  day  of  March, 
1877.  This  return  of  satisfaction  was  subsequently  set  aside 
by  order  of  court,  on  December  4,  1877,  which  was  after 
all  the  aforenamed  sales  and  purchases  of  the  land  had  taken 
place. 

20—99  III. 
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The  question  presented  is,  whether  the  satisfaction  of  the 
second  judgment  upon  the  appeal  bond  was  a  satisfaction  of 
the  first  judgment  on  the  appeal  from  which  the  appeal  bond 
was  given,  and  whether  the  entry  of  satisfaction  of  the  second 
judgment  which  was  made  was  entitled  to  be  relied  upon 
by  the  subsequent  purchasers  as  a  discharge  of  the  first  judg- 
ment, and  upon  the  faith  of  which,  as  being  such  a  discharge, 
they  were  justified  in  purchasing  the  land  in  question  as  free 
from  the  lien  of  such  first  judgment. 

The  appeal  bond  was  given  as  collateral  security  for  the 
payment  of  the  first  judgment,  so  that  the  second  judgment 
on  the  appeal  bond  and  the  first  judgment  were  for  the  same 
thing,  and  the  payment  and  satisfaction  of  the  second  judg- 
ment would  be  a  payment  and  satisfaction  of  the  first  judg- 
ment. Craft  v.  Merrill  et  al.  14  N.  Y.  456;  Freeman  on 
Judgments,  §  467. 

The  sole  person  who  appears  as  having  any  opposing 
interest  here,  is  Shadrack  C.  Burlingame,  as  assignee  of  the 
judgment.  On  his  petition  he  was  made  a  party  defendant 
to  the  bill,  and  answers  it  with  Bernard,  the  judgment  credi- 
tor, and  the  sheriff. 

Burlingame  sets  up  that  Bernard  sold  and  assigned  to  him 
both  the  judgments  on  the  31st  day  of  January  1877,  for 
$1426.80,  and  that  he  caused  his  attorney  to  issue  the  execu- 
tion sought  to  be  enjoined  in  this  cause.  Bernard  answers 
the  same  as  to  the  assignment,  and  that  the  $1426.80  was  paid 
to  him  by  Burlingame's  note. 

It  appears  in  proof,  that  on  January  13,  1877,  an  execu- 
tion was  issued  on  this  second  judgment.  There  appear 
indorsed  upon  it  the  following: 

"  March  1st,  1877,  rec'd  amount  of  judgment  in  full. 

Bassett  &  Wharton." 
"I  return  this  execution  satisfied  3d  day  of  March,  1877. 

John  S.  Paxton,  Sheriff." 
Bassett   &  Wharton   were   the   plaintiffs'  attorneys   in   the 
suit  wherein  the  judgment  was  recovered. 
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Upon  the  judgment  docket  in  the  clerk's  office  of  Mercer 
county,  there  was  made  an  entry  that  the  judgment  was 
satisfied.  On  the  execution  docket  there  was  the  entry,  in 
the  proper  column,  "  3d  March,  1877,  retM  satisfied."  The 
clerk  testified  that  these  docket  entries  were  made  on  the  day 
or  day  after  the  return  of  the  execution,  March  3,  1877.  The 
statute  requires  these  dockets  to  be  kept  with  proper  columns, 
wherein  shall  be  entered  a  note  of  the  satisfactions  of  judg- 
ments and  executions;  and  that  such  dockets  "shall  be 
deemed  public  records,  and  shall  at  all  times  be  open  to  in- 
spection, without  fee   or   reward."     Rev.  Stat.  1874,  p.  263. 

All  the  above  appeared  by  the  public  records  of  the  clerk's 
office  of  Mercer  county  at  the  time  Rachel  Willets  pur- 
chased from  the  assignee  in  bankruptcy  this  land,  as  the  land 
of  Wells  Willets,  on  the  2d  day  of  June,  1877,  and  at  the 
time  of  the  subsequent  purchases  by  Burgett  from  her,  and 
by  the  Johnsons  from  Burgett. 

It  showed  of  record  a  satisfaction  of  the  second  judgment, 
and  upon  which,  as  importing  verity,  I  think  these  pur- 
chasers were  entitled  to  rely  as  full  proof  of  satisfaction  ; 
and  this  second  judgment  being  satisfied,  satisfied  the  first 
one,  so  that  the  purchasers  had  the  right  to  believe  the  first 
judgment  was  satisfied,  and  that  they  might  safely  buy  the 
land  as  free  from  the  lien  of  that  judgment;  and  they 
should  be  protected  therefrom. 

If  there  was  error  in  these  receipts  of  satisfaction  and 
entries  of  satisfaction  of  the  judgment,  the  loss  should  fall 
upon  the  judgment  creditor  or  his  assignee,  through  whom, 
or  those  acting  in  their  behalf,  there  was  caused  to  be  pro- 
duced these  deceptive  appearances,  rather  than  upon  those 
who  innocently  purchased  in  reliance  upon  such  appearances 
as  expressing  what  was  true. 

There  is  some  attempt  made  to  affect  the  standing  of  Mrs. 
Willets  as  an  innocent  purchaser,  as  having  alleged  notice 
of  this  first  judgment  at  the  time  of  the  assignee's  sale  to  her. 
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There  were  a  great  number  of  tracts  of  land,  upwards  of 
one  hundred,  sold  at  the  assignee's  sale,  lying  mostly  in 
Mercer  county.  They  were  set  down  in  a  book  and  two 
separate  papers.  Against  the  tracts  were  set  down  quite  a 
number  of  incumbrances  which  were  on  some  of  them. 
There  was  set  down  the  Ewing  &  Co.  mortgage,  which  was 
on  this  land. 

Under  the  heading  of  judgments  on  one  of  the  papers, 
there  appeared  among  others  this  first  judgment  in  favor  of 
Bernard.  There  was  set  down  in  the  book  the  following: 
"June  2,  1877,  conditions  of  sale.  *  *  *  The  sale  is 
made  subject  to  the  incumbrances,  which  the  purchaser  is  to 
pay.  The  assignee  does  not  warrant  title,  but  sells  only 
such  interest  as  he  has  as  assignee  of  Wells  Willets.  The 
statements  made  in  regard  to  the  incumbrances  are  the 
best  that  the  assignee  can  give,  but  he  does  not  guarantee 
that  they  are  perfectly  correct.  The  purchaser  takes  all 
risk." 

One  witness  testifies  that  it  was  announced  that  the  lands 
would  be  sold  subject  to  this  first  judgment.  Another  wit- 
ness says  the  assignee  made  announcement  of  judgments, — 
one  was  this  judgment. 

The  clerk  at  the  sale  testifies  that  he  has  no  recollection 
of  the  assignee  speaking  of  or  announcing  any  judgments, — 
that  he  did  not  hear  the  Bernard  judgment  mentioned.  The 
assignee  himself  says  he  read  the  conditions  of  sale,  and 
thinks  he  advised  those  present  of  taxes  and  judgments,  but 
it  was  so  long  ago  he  can  not  say  certain  that  when  he  offered 
a  tract  he  announced  the  incumbrance  set  opposite  in  the 
list,  and  thinks  judgments  were  mentioned,  but  could  not  be 
certain,  it  was  so  long  ago.  Four  other  witnesses  testify  that 
they  were  present  to  buy  lands,  paid  attention  to  all  that  was 
said,  and  that  neither  this  or  any  other  judgments  were 
spoken  of.  This  is  in  substance  all  the  evidence  in  respect 
of  any  notice  of  the  judgment. 
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It  is  not  perceived  that  anything  more  can  be  made  out 
of  this  testimony,  than  that  perhaps  those  present  at  the 
sale  were  apprised  of  the  existence  of  this  judgment. 

This  was  but  a  fact  which  the  public  records  showed,  of 
which  purchasers  would  be  presumed  to  have  notice,  and 
actual  notice  would  lend  no  increased  effect  to  the  construc- 
tive notice  of  the  judgment.  There  is  no  pretence  that  any- 
thing was  said  as  to  the  second  judgment  being  satisfied  or 
not,  or  as  to  the  entry  of  its  satisfaction  being  erroneous  or 
not,  or  that  anything  whatever  was  said  in  regard  thereto. 
Purchasers  might  have  knowledge  of  the  existence  of  the 
first  judgment,  and  that  it  stood  unsatisfied  of  record,  and 
yet,  knowing  that  the  second  judgment  was  satisfied,  or 
entry  of  its  satisfaction  made,  innocently  buy,  upon  the  faith 
that  the  satisfaction  of  the  second  judgment  rejidered  null 
the  first  one,  and  that  they  would  take  the  land  purchased 
free  from  any  lien  of  such  first  judgment. 

It  is  further  claimed,  that  as  notice  was  served  on  the 
judgment  defendants  on  July  30,  1877,  of  the  motion  to  be 
made  to  set  aside  the  entry  of  satisfaction,  this  was  in 
the  nature  of  a  lis  pendens,  and  that  the  complainants  should 
be  affected  with  notice  as  purchasers  pendente  lite.  Without 
stopping  to  inquire  whether  that  doctrine  is  applicable  in 
such  a  case  as  this,  it  is  enough  to  say,  that  if  it  were, 
it  could  not  apply  to  Rachel  Willets,  as  he*  purchase  was 
some  time  before,  namely,  on  June  2,  1877,  and  if  her  pur- 
chase was  without  notice  and  before  any  lis  pendens,  it  would 
not  matter  as  to  the  subsequent  purchasers, — they  would  be 
protected  by  her  purchase.  But  then  it  is  said,  Wells  Wil- 
lets, the  judgment  debtor,  could  not  himself  take  advantage 
of  the  erroneous  entry  of  satisfaction,  and  the  assignee  in 
bankruptcy  took  his  rights,  and  none  greater,  and  that  the 
purchaser  from  the  assignee  at  the  public  judicial  sale,  made 
under  order  of  the  United  States  District  Court,  could  take 
no  higher  right  than  that  of  the  party  whose  interest  was 
sold.     But  it  is  another  principle  which  governs  this   case. 
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Had  the  judgment  creditor,  or  his  assignee  of  the  judgment, 
at  the  time  of  such  public  sale,  made  an  actual  representation 
to  the  purchaser  that  the  judgment  was  paid,  and  the  purchase 
was  made  in  reliance  upon  the  representation  being  true,  it 
would  not  be  permissible  afterward  to  set  up  against  the 
purchaser  that  the  judgment  was  unsatisfied,  and  therefrom 
claim  a  judgment  lien  upon  the  land  bought.  Of  equiva- 
lent import  and  effect  in  this  case  may  be  regarded  the  decla- 
ration of  the  public  record   that  this  judgment  was  satisfied. 

What  the  alleged  error  was  in  this  receipt  and  entry  of 
satisfaction  of  the  judgment,  we  are  unapprised  hby  the 
record. 

The  attorney  who  wrote  upon  the  execution  the  receipt  of 
the  amount  of  the  judgment  in  full,  testifies,  that  the  sheriff 
said  he  had  an  execution  he  wanted  receipted ;  witness  in- 
quired if  it  was  paid,  and  the  sheriff  said  it  was,  witness 
thinks;  he  looked  at  the  title  of  the.  case  and  receipted  it; 
afterwards,  some  time,  the  sheriff  talked  about  commissions, 
and  then  witness  remembered  he  had  receipted  wrong- 
fully. The  notice  of  the  motion  to  set  aside  the  receipt  and 
entry  of  satisfaction,  states  the  same  to  be  "  an  error,  and 
incorrect."  The  court  simply  allowed  the  motion  without 
stating  any  cause.     This  is  all  that  appears  upon  the  subject. 

There  appear  to  have  been  written  assignments  of  both 
judgments  made  by  Bernard,  the  judgment  creditor,  to  Bur- 
lingame,  dated  January  31,  1877,  and  recorded  in  the  re- 
corder's office  of  Mercer  county,  in  a  volumeof  deeds,  one  on 
December  12,  1877,  the  other  on  October  2,  1878,  the 
assignments  severally  reciting  the  appeal  from  the  first  judg- 
ment, the  giving  of  the  appeal  bond  thereon,  the  affirmance 
of  the  judgment,  and  that  the  second  judgment  was  on  the 
appeal  bond.  There  is  no  evidence  that  either  of  the  pur- 
chasers of  the  land  had  any  notice  of  these  assignments. 
When  the  assignments  were  made,  and  the  money  paid  on 
account  of  them,  Basset  &  Wharton  state  that  their  rela- 
tion as  attorneys  closed   with  Bernard.     But  none  of  these 
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purchasers  knew  of  this.  Basset  &  Wharton  still  appeared  of 
record  as  attorneys  of  Bernard,  and  the  purchasers  had  a 
right  to  presume  authority  on  the  part  of  the  attorneys  to 
cause  satisfaction  of  the  judgment.  In  general,  the  attorney 
on  record  in  a  suit  is  authorized  by  his  retainer  to  receive 
the  money  for  which  judgment  is  recovered,  and  upon  its 
receipt  acknowledge  satisfaction  of  the  judgment.  Steward 
v.  Biddlecum,  2  Comst.  103;  Freeman  on  Judgments,  sec.  462. 

It  is  not  perceived  that  the  assignment  of  the  judgments  to 
Burlingame,  of  which  there  was  no  notice  to  the  parties  con- 
cerned, affects  the  case  in  any  way. 

That  the  setting  aside  of  the  return  and  entry  of  satisfac- 
tion, December  4,  1878,  should  not  affect  intermediate  pur- 
chasers, see  McCormick  v.  Wheeler,  Mellioh  &  Go.  36  111.  114. 
It  was  in  that  case  said,  that  the  return  of  the  sheriff  was  a 
public  record,  and  that  "the  public  is  bound  by  the  record 
of  a  court,  and  on  the  other  hand  it  has  the  right  to  abide  by 
it."  See,  also,  Shirley  v.  Phillips  et  al.  17  111.  471.  It  was 
there  said,  these  judgment  and  execution  dockets  "are  public 
records  of  the  court,  to  which  all  have  access,  and  operate  as 
notice  of  what  they  contain." 

And  that,  where  there  has  been  a  mistaken  entry  of  satis- 
faction of  record  of  a  mortgage,  a  purchaser  without  actual 
notice  of  the  mistake  will  take  a  title  clear  of  the  mortgage, 
see  Ayers  v.  Hays,  60  Ind.  452. 

Page  v.  Benson  et  al.  22  111.  484,  was  a  case  much  like  the 
present.  There  a  judgment  was  secured  by  a  chattel  mort- 
gage on  a  building.  The  judgment  creditor  assigned  the 
judgment  and  mortgage  to  Page.  After  this,  on  direction  of 
the  original  judgment  creditor,  through  mistake  or  fraud,  and 
without  payment,  the  sheriff  returned  the  execution  on  the 
judgment  satisfied.  Afterward  the  judgment  debtor  made  a 
second  mortgage  of  the  same  property  covered  by  the  first 
mortgage.  Subsequently,  on  application  of  Page,  the  court 
set  aside  the  entry  of  satisfaction  of  the  judgment,  and  Page 
then  filed  his  bill  to  have  the  mortgaged  property   declared 


312  Hardin  v.  Forsythe  et  al.  [Sept. 

Syllabus. 

subject  to  the  lien  of  the  first  mortgage,  which  had  never 
been  discharged  of  record,  and  for  its  satisfaction.  The  court 
below  dismissed  the  bill,  and  this  court  affirmed  the  decree. 
It  was  there  said:  "All  who  were  not  chargeable  with  notice 
of  the  assignment  of  the  judgment,  were  justified  in  assuming 
that  the  judgment  creditors  were  still  the  equitable  owners 
of  the  judgment  and  first  mortgage.  And  when  they  entered 
satisfaction  of  the  judgment,  or  caused  the  execution  to  be 
returned  satisfied,  everybody  ignorant  of  the  assignment 
had  a  right  to  buy  or  treat  the  property  as  released  from  the 
first  mortgage,  which   was  given  to   secure  that  judgment." 

Scholfield,  J:     I  concur  in  the  foregoing. 

Craig,  J:     I  concur  in  this  dissenting  opinion. 


Seth  W.  Hardin 

v. 

Andrew  Forsythe  et  al. 

Filed  May  18,  1880 — Rehearing  denied  September  Term,  1880. 

1.  Landlord  and  tenant — tenant  may  not  dispute  landlord's  title.  Where  a 
person  enters  into  the  possession  of  lands  as  a  tenant,  before  he  can  assail  or 
call  in  question  the  title  of  the  landlord  under  whom  he  entered  he  must 
restore  the  possession,  and  place  the  landlord  in  the  same  position  he  occupied 
before  he  parted  with  the  possession  of  his  lands. 

2.  Same — one  succeeding  io  tenant  can  not  dispute  title.  The  principle  which 
forbids  a  tenant  to  dispute  the  title  of  his  landlord,  applies  to  any  person 
who  may  acquire  the  possession  from  or  through  the  tenant,  by  collusion  or 
otherwise.     He  will  acquire  no  greater  rights  than  the  tenant. 

3.  Same — tenant  may  show  that  landlord's  title  has  ended.  But  a  tenant'may 
show  that  the  title  of  the  landlord  has  terminated, — that  the  landlord  has  con- 
veyed to  another,  or  that  his  title  has  been  sold  on  execution,  and  in  that 
manner  passed  into  other  hands.  The  tenant  may  purchase  of  the  landlord, 
and  in  that  case  he  is  not  bound  to  restore  possession.  The  same  principle 
applies  to  a  stranger  succeeding  to  the  tenant's  possession. 
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4.  Ejectment — defendant  may  acquire  plaintiff's  title  after  suit,  and  defeat  a 
recovery.  While  a  defendant  in  ejectment,  who  has  invaded  the  plaintiff's 
possession  and  ousted  his  tenants,  may  not  have  the  right  to  defend  by  show- 
ing an  outstanding  title,  he  has  the  undoubted  right  to  prove  that  the  plain- 
tiffs title  has  expired,  or  that  he  has  purchased  the  plaintiff's  title  after  the 
action  was  commenced. 

5.  Where  a  person  having  no  title  leased  a  tract  of  land  to  certain  squat- 
ters in  possession,  after  which  he  accepted  a  lease  from  a  third  person  claim- 
ing the  land,  and  the  tenants  on  the  land  were  dispossessed  by  an  intruder 
without  claim  of  title,  and  their  landlord  brought  ejectment  against  the  in- 
truder, who,  after  suit  brought,  procured  a  conveyance  of  the  title  and  estate 
of  the  plaintiff's  landlord:  Held,  that  the  defendant  had  the  right  to  show 
such  conveyance  to  him  in  defence  of  the  suit. 

6.  Limitation — as  cutting  off  title  acquired  wider  judgment  lien.  Althoughdhe 
purchaser  of  land  fails  to  record  his  deed  until  judgments  against  his  grantor 
become  liens  on  the  premises,  yet  if  he  pays  all  taxes  on  such  land  for  seven 
successive  years,  while  it  is  vacant  and  unoccupied,  under  his  deed  as  color 
of  title,  and  then  acquires  possession,  he  will  hold  the  land  as  against  those 
whose  title  is  derived  by  sale  under  the  judgments. 

7.  Evidence — relevancy.  In  an  action  of  ejectment,  the  record  of  a  suit 
of  forcible  entry  between  different  parties,  which  was  dismissed,  is  wholly 
irrelevant,  having  no  bearing  upon  any  issue. 

8.  Same — admission  made  at  former  trial.  An  admission  of  counsel,  made 
only  for  the  purpose  of  a  trial  at  one  term  of  court,  can  not  be  used  as  evi- 
dence on  a  subsequent  trial  of  the  same  cause,  except  by  consent. 

9.  Same — parol  evidence  of  contents  of  record  of  a  deed.  Evidence  of  the 
contents  of  the  record  of  a  deed  is  properly  excluded,  where  it  does  not 
appear  that  the  party  could  not  produce  the  original  deed,  or  had  used  due 
diligence  to  procure  a  certified  copy. 

10.  Same — certified  copy  of  deed  from  record  in  a  county  other  than  where  the 
land  is.  Parol  evidence  of  the  contents  of  a  record  of  a  deed  from  a 
different  county  than  the  one  in  which  the  land  is  situate,  or  of  a  certified 
copy  thereof,  is  not  admissible  in  evidence  in  any  event.  If  a  certified 
copy  of  such  deed  has  been  recorded  in  the  county  where  the  land  lies,  a 
certified  copy  from  that  record  will  be  competent  evidence;  and  so  of  the 
original  deed. 

11.  Practice — when  general  objection  sufficient.  A  general  objection  to  evi- 
dence which  is  incompetent  in  any  event,  is  sufficient. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Kogers,  Judge,  presiding. 
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This  case  originally  was  two  suits  in  ejectment,  brought 
February  17,  1866,  by  Seth  W.  Hardin  and  Maurice  Wake- 
man,  each  plaintiff  filing  a  separate  count  in  his  own  favor, 
the  first  being  against  Andrew  Forsythe,  for  all  of  section  3, 
town  33  north,  range  10,  east  of  the  third  principal  meridian, 
in  Will  county,  and  the  other  against  James  Kirk,  for  the 
east  half  of  the  south-east  quarter  of  the  same  section. 

The  defendants  were  tenants  of  Mrs.  Eliza  Wallace  at  the 
time,  whose  name  became  Forsythe  by  marriage,  and  she  was 
admitted  to  defend  with  them.  By  change  of  venue,  the 
cases  were  brought  to  the  circuit  court  of  Cook  county, 
where  several  amendments  were  made  to  the  declaration,  and 
the  two  suits  finally  consolidated.  The  suits  were  prosecuted 
by  Hardin  alone. 

On  the  trial  the  plaintiff  introduced  the  following  evi- 
dence: 

1.  A  register's  certificate  of  entry  for  the  land,  dated 
March  25,  1836,  to  William  B.  Egan,  and  a  patent  to  the 
same  party,  dated  October  1,  1839. 

2.  A  certified  copy  of  the  record  of  a  judgment  in  the 
Chicago  Municipal  Court,  July  term,  1837,  in  favor  of  Eras- 
tus  T.  Hastings,  against  said  Egan,  for  $1600,  and  a  sale, 
under  execution  issued  thereon  to  the  sheriff  of  Will  county, 
of  the  land. 

3.  A  certified  copy  of  the  record  of  a  judgment  in  the 
same  court,  at  the  same  term,  in  favor  of  Nathaniel  P.  Bailey 
and  Henry  H.  Reynolds,  against  said  Egan,  for  $719. 

4.  A  sheriff's  deed  to  Bailey  and  Reynolds,  as  redeeming 
creditors,  for  the  land,  dated  December  1,  1840,  showing  a 
redemption  from  previous  sale  on  December  25,  1838. 

5.  A  certified  copy  of  a  deed  for  the  land,  from  said  Bailey 
and  Reynolds  and  wives  to  John  H.  Brower  and  Francis 
S.  Wynkoop,  as  trustees  for  creditors,  dated  May  1,  1841. 

6.  A  certified  copy  of  a  deed  for  the  land  from  Brower 
and  Wynkoop  to  the  plaintiff,  dated  August  13,  1860,  re- 
corded August  27,  1860. 
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7.  The  plaintiff  then  offered  in  evidence  a  certified  copy 
of  a  record  and  proceedings  in  the  circuit  court  of  Will 
county,  in  a  forcible  entry  suit,  brought  by  James  Perry 
against  James  Kirk,  in  1861,  before  a  justice  of  the  peace, 
and  a  dismissal  of  the  suit  on  December  2,  1862,  as  per  stip- 
ulation. The  defendants  objected  to  this  for  irrelevancy,  and 
the  court  sustained  the  objection. 

8.  The  deposition  of  the  plaintiff,  S.  W.  Hardin,  was  in 
part  read,  showing  that  he  bought  these  lands  of  Brower  and 
Wynkoop  Avithout  any  knowledge  of  any  defect  in  the  title. 
He  further  testified,  in  substance,  that  he  took  possession  of 
said  section  3  in  the  months  of  September  and  October,  1860, 
and  leased  the  north  half  September  18,  1860,  to  James  Ham- 
ilton, whom  he  found  on  the  land,  and  the  south  half  to 
James  A.  Perry,  October  29,  1860,  who  had  built  a  good 
house  upon  it.  The  lease  to  Hamilton  was  for  five  years. 
The  main  consideration  was  the  breaking  of  the  land. 
Perry's  lease  was  till  the  first  of  March,  1863.  In  the  sum- 
mer of  1861  he  found  one  Kirk  and  his  men  building  a 
house  upon  the  land,  breaking  prairie,  etc.  Had  forcible 
entry  suit  brought  in  Perry's  name  against  Kirk.  The  suit  on 
appeal  was  dismissed,  without  his  consent.  While  absent  the 
tenants  left  the  premises,  giving  no  notice  of  their  intention. 

The  defendants  offered  the  following  evidence: 

1.  A  certified  copy  of  a  decree  in  bankruptcy  of  William 
B.  Egan,  in  the  United  States  District  Court  of  Illinois, 
dated  February  15,  1843,  and  the  appointment  of  W.  W.  Sal- 
tonstall  as  his  assignee. 

2.  A  quitclaim  deed  by  such  assignee  of  this  and  other 
lands  to  Jonathan  Y.  Scammon,  dated  January  31,  1844. 

3.  Defendants  then  offered  a  certified  copy  of  a  deed  from 
said  Egan  to  Josiah  S.  Breese,  dated  July  1,  1837,  recorded 
same  day,  being  an  assignment  for  creditors. 

4.  Defendants  read  in  evidence  a  deed  from  said  Egan  to 
said  Scammon  for  these  and  other  lands,  dated  August  10, 
1857,  recorded  August  11,  1857. 


316  Hardin  v.  Forsythe  et  al.  [Sept, 


Statement  of  the  case. 


5.  Defendants  then  offered  in  evidence  a  deed  from 
Josiah  S.  Breese  to  said  Scammon,  dated  August  12,  1857, 
for  such  interest  as  he  took  under  Egan  by  his  deed,  and  had 
not  sold  to  bona  fide  purchasers.  To  this  deed  and  that  of 
Egan  to  Breese,  the  plaintiff  objected,  but  the  court  admitted 
them  in  evidence,  stating  he  would  limit  and  control  their 
effect  by  instructions. 

6.  Defendants  read  in  evidence  a  quitclaim  deed  of  J.  Y. 
Scammon  of  all  his  interest  in  the  lands^  to  John  Forsythe, 
dated  November  28,  18G0. 

7.  Defendants  read  in  evidence  a  warranty  deed  of  said 
Forsythe  to  Buckner  S.  Morris  for  the  land,  dated  January  5, 
1861. 

8.  They  then  read  in  evidence  a  deed  by  Buckner  S. 
Morris  to  Eliza  M.  "Wallace  for  the  lands,  dated  May  7, 
1861,  and  a  lease  from  said  Morris  to  James  Kirk,  dated 
April  25,  1861,  running  for  six  years,  and  indorsed  without 
recourse  by  Morris. 

9.  The  defendants  also  read  in  evidence  a  certified  copy 
of  a  record  from  the  records  of  deeds  of  Will  county,  a 
record  of  a  certified  copy  of  a  deed  on  the  records  of  Cook 
county,  William  B.  Egan  and  wife  to  Maurice  Wakeman, 
dated  July  7,  1836,  for  this  and  other  lands. 

10.  It  was  admitted  that  Maurice  Wakeman  paid  the 
taxes  for  seven  successive  years,  while  the  land  was  vacant 
and  unoccupied,  commencing  in  1849,  and  defendants  pro- 
duced and  read  the  tax  receipts,  the  first  being  dated  Febru- 
ary 6,  1849,  for  the  taxes  of  1848,  and  then  for  each  subse- 
quent year  down  to  the  last,  dated  June  20,  1861,  for  the 
taxes  of  1860.  The  defendants  proved  the  payment  of  all 
subsequent  taxes  by  Mrs.  Eliza  Wallace  Forsythe. 

11.  Defendants  then  read  in  evidence  a  quitclaim  deed 
from  said  Wakeman  and  wife  to  Thomas  Lord,  dated  June 
29,  1869,  and  a  quitclaim  deed  from  said  Lord  to  Mrs.  Eliza 
Wallace  Forsythe,  dated   January   12,  1871.      The  plaintiff 
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objected  to  this  last  deed  for  irrelevancy,  in  that  it  was  made 
after  the  commencement  of  the  suit. 

12.  A  lease  from  Maurice  Wakeman  to  Seth  Hardin  for 
all  the  lands,  dated  August  1,  1860,  was  proved.  The  proof 
showed  that  this  lease  was  actually  prepared  July  25, 1861,  and 
delivered  between  the  16th  and  20th  of  October,  1861,  but  was 
antedated  so  as  to  appear  to  have  been  executed  before  the 
commencement  of  ejectment  suits  by  Williams  &  Beckley  for 
the  lands. 

There  was  considerable  more  evidence  given  in  the  case, 
not  necessary  to  an  understanding  of  the  decision. 

Mr.  Edmund  S.  Holbrook,  for  the  appellant,  made  the 
following  among  other  points  of  law,  after  stating  the  facts 
of  the  case : 

The  plaintiff  having  a  fee  simple  title,  and  being  in  pos- 
session, or  without  such  a  title,  being  in  possession  by  his 
tenants,  with  a  deed  and  claim  of  title,  is  under  the  protec- 
tion of  the  law.  A  party  in  peaceable  possession  claiming 
title  is  presumed  to  be  the  owner  in  fee  simple,  and  is  entitled 
to  protection,  I  think,  as  against  a  forcible  entry  by  the  legal 
owner,  and  especially  against  an  intruder.  Redfern  v.  Red- 
fern,  38  111.  509 ;  Paige  v.  Dempsey,  40  id.  506 ;  Reeder  v. 
Purdy,  41  id.  281;  Farwett  v.  Warner,  51  id.  470;  Biggs  v. 
Heneberry,  58  id.  135;  Doty  v.  Bur  dick,  83  id.  474. 

The  defendants  having  entered  upon  the  possession  of  the 
plaintiff,  they  are  not  allowed  in  law  to  set  up,  in  defence  of 
suit  to  restore  possession,  a  title  in  some  third  party,  under 
whom  they  had  no  authority  to  act,  and  have  none  such  till 
suit  commenced;  (and  even  if  they  obtain  it  afterwards,  and 
before  suit,  it  does  not  avail).  See  Tapscott  v.  Cobb  et  al. 
11  Grattan,  172;  2  Jacob's  Law  Dictionary,  title  Disseizin; 
Jackson  v.  Harder,  4  J.  B,.  211;  Enfield  v.  Permit,  8  N.  H. 
514;  Sowder  v.  McMillan's  Heirs,  4  Dana,  456;  Perkins, 
Admr.  v.  Blood,  36  Vt.  273;  Hubbard  v.  Lilley  et  al  9  dish. 
475;  Newman's  Lessee  v.  Cincinnati,  18  Ohio,  323;   Bates  v. 
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Campbell,  25  Wis.  615;  Jones  v.  Early,  53  Ga.  454;  Carleton 
v.  Townsend,  28  Cal.  210;  Shumway  v.  Phillips,  10  Harris, 
151;  Fisher  v.  Philadelphia,  75  Pa.  St.  392;  Williams  v. 
Swetland,  10  la.  56  ;  Riggs  v.  Heneberry,  58  111.  134;  Barger 
v.  iJo66s,  67  id.  592;  Eicard  v.  Williams,  7  Wh.  59;  Xoue 
v.  Simmon,  9  id.  515. 

If  the  defendants  entered  without  the  leave  of  the  plain- 
tiff's tenants,  they  are  bound,  in  the  law,  in  that  they  shall 
take  no  advantage  of  their  own  wrong.  While  they  take  the 
tenants'  rights,  they  take  their  obligations  also  to  the  land- 
lord. And  to  make  the  remedy  against  them  the  more 
speedy  and  sure,  they  are  not  privileged  to  qualify  their 
acts  either  to  their  own  advantage.  For  authorities  on  this 
point,  see  Bonham  v.  Badgeley,  2  Gilm.  622;  Oroff  v.  Bal- 
linger,  18  111.  200;  Allen  v.  Holton,  20  Pick.  466;  Varick  v. 
Jackson,  2  Wend.  477;  Eicard  v.  Williams,  7  Wh.  59. 

An  intruder  upon  the  actual  possession  of  the  plain- 
tiff can  not,  when  sued  in  ejectment,  set  up  or  avail 
himself  of  an  outstanding  title  in  another.  I  cite  a  number 
of  cases  to  show  how  prevalent  is  the  rule  I  insist  on,  and 
how  persistently  maintained.  They  cover  every  point, 
embracing  this,  that  the  plea  of  an  outstanding  title  is  not 
favored  and  is  a  matter  stricti  juris,  and  also  that  the 
plaintiff  in  ejectment  may  have  the  advantage  of  the  extin- 
guishment of  a  right,  no  matter  if  he  had  nothing  to  do  in 
effecting  it,  and  after  extinguishment  "  it  can  not  be  revived 
to  his  prejudice ;"  and  I  find  nothing  opposed  to  my  views. 
Hall  v.  Gittings,  2  Har.  &  J.  122;  Jackson  v.  Harder,  4  J. 
R.211 ;  Jackson  v.  Todd,  6  id.  258;  Lessee  of  Foster  v.  Joice,% 
Wash.  C.  C.  498;  Jackson  v.  Scharler,  7  Cow.  187;  Doe 
Demise  Penton  v.  Sinnickson,  4  Hals.  (N.  J.)  149  ;  Green- 
leaf's  Lessee  v.  Birth,  6  Pet.  302;  Peck  v.  Carmichael,  9 
Yerger,  325;  Hunter  v.  Cochran,  2  Barr,  105;  Dickinson's 
Lessee  v.  Collins,  1  Swan,  (Tenn.)  516;  McDonald  v.  Schneider, 
27  Mo.  405;  Harvey  v.  Morton  et  al  36  Mi.  (7  Geo.)  411; 
Griffin  v.  Sheffield,  38  id.  (9  Geo.)  359 ;   Hoag  v.  Hoag,  35 
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N.  Y.  373;  Lannon,  Lessee  v.  Wilson,  30  Md.  537;  Wade  v. 
Thompson,  52  Mi.  367;  Totten  v.  James,  55  Mo.  494;  Whiting 
v.  Butler,  29  Mich.  124. 

Mr.  "W.  C.  Goudy,  for  the  appellees,  after  stating  the 
facts  of  the  case,  made  the  following  among  other  points: 

The  defendants  were  not  estopped  from  proving  that 
Wakeman,  one  of  the  plaintiffs,  had  the  paramount  title  at 
the  commencement  of  the  suit  and  that  Hardin  had  not,  or 
that  there  was  an  outstanding  title  in  a  third  party  when  the 
suit  was  commenced.  See  Hullek  v.  Scoville,  4  Gilm.  170; 
Nixon  v.  Porter,  38  Miss.  416;  Foivler  v.  Whiton,  2  Ohio  St. 
270;  Perryman  v.  Collison,  1  Overt.  515;  Williams  v.  Leawell, 
1  Yerg.  84;  Bedfern  v.Redfern,  38  111.  512. 

Mrs.  Forsythe  had  the  right  to  buy  in  an  outstanding  title, 
and  defeat  the  suit.     Bailey  v.  March,  2  ST.  H.  276. 

Mr.   Justice  Craig  delivered  the  opinion  of  the  Court: 

It  is  contended,  on  behalf  of  the  plaintiff,  that  the  "  defend- 
ants having  entered  upon  the  possession  of  the  plaintiff, 
they  are  not  allowed  in  law  to  set  up,  in  defence  of  suit  to 
restore  possession,  a  title  in  some  third  party,  under  whom 
they  have  no  authority  to  act,  and  have  none  such  till  suit 
commenced,  and  even  if  they  obtain  it  afterwards  and  before 
suit,  it  does  not  avail." 

In  this  connection  it  is  urged  that  the  court  erred  in 
refusing  plaintiff's   instruction  'No.  14,which  was  as  follows: 

"If  the  jury  find,  from  the  evidence,  that  the  plaintiff  was 
first  in  the  actual  possession  of  the  land  in  controversy,  under 
a  deed  purporting  to  convey  such  land  to  him,  and  find  also 
that  afterwards  the  defendants  entered  upon  such  possession 
against  the  will  and  without  the  permission  of  the  plaintiff, 
having  no  better  title  to  the  land  than  the  plaintiff  had,  and 
remaining  there  till  the  commencement  of  this  suit,  having 
acquired  no  better  title  than  the  title  of  the  plaintiff  at  the 
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commencement  of  the  suit,  February  17,  1866,  then  the  jury 
are  instructed  that  the  law  is  for  the  plaintiff,  and  he  has  a 
right  to  recover  the  possession  of  the  premises  of  the  de- 
fendants." 

The  law  may  be  regarded  as  well  settled  by  the  decisions 
of  this  court  and  the  courts  of  other  States,  that  a  tenant  can 
not  dispute  the  title  of  his  landlord.  Where  a  person  enters 
into  the  possession  of  lands  as  a  tenant,  before  he  can  assail  or 
call  in  question  the  title  of  the  landlord  under  which  he 
entered,  he  must  restore  the  possession, — he  must  place  the 
landlord  in  the  same  position  he  occupied  .before  he  parted 
with  the  possession  of  his  lands.  Tilghman  v.  Little,  13  111. 
239;  Franklin  v.  Palmer,  50  id.  202. 

The  same  principle  which  forbids  a  tenant  to  dispute  the 
title  of  his  landlord,  applies  to  any  person  who  may  acquire 
the  possession  from,  through  or  under  the  tenant.  If,  by 
collusion  with  the  tenant,  or  through  other  means,  he  is 
induced  to  vacate  and  surrender  the  possession  to  a  stranger, 
such  person  will  acquire  no  greater  rights  than  the  one  who 
occupied  as  a  tenant.  This  rule  of  law  is  founded  in  justice, 
and  any  departure  from  it  would  prove  disastrous  to  the 
rights  of  landholders,  especially  where  titles  are  defective,  and 
would  be  of  no  practical  benefit  to  the  occupant  unless  it  might 
aid  a  designing  and  dishonest  tenant  to  take  advantage  of  his 
position  to  turn  over  the  land  occupied  by  him  to  some  one 
who  had  a  conflicting  title  in  the  premises.  Courts  are  not, 
however,  organized  to  encourage  the  reckless  or  the  dishonest, 
or  to  assist  them  in  their  dishonest  schemes. 

But  while  the  rule  is  well  established  that  a  tenant  can  not 
dispute  the  title  of  his  landlord,  or  set  up  an  adverse  title  to 
that  of  the  landlord,  he  may,  however,  show  that  the  title  of 
the  landlord  has  terminated, — that  the  landlord  has  conveyed 
to  another,  or  that  his  title  has  been  sold  on  execution,  and 
in  that  manner  passed  into  other  hands.  The  tenant  may 
purchase,  himself,  of  the  landlord,  and  in  such  a  case  he   is 
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under  no  obligation  to  surrender  the  possession  back  to  the 
landlord,  but  should  the  landlord,  after  a  conveyance  to  the 
tenant,  undertake  to  recover  the  possession  from  the  tenant, 
the  tenant  may  defeat  a  recovery  by  showing  a  purchase  and 
conveyance  of  the  property.  The  same  principle  will  apply 
where  a  stranger  succeeded  to  the  possession  of  the  tenant, 
and  then  obtained  a  deed  from  the  landlord.  He  would,  in 
such  a  case,  be  under  no  obligation  to  restore  the  possession 
to  the  landlord,  but  the  deed  of  the  landlord  would  be  a  suf- 
ficient protection  as  against  any  action  the  landlord  might 
bring  to  recover  the  possession  of  the  premises. 

As  was  said  in  Franklin  v.  Palmer,  supra:  "When  the 
landlord  conveys  his  title  to  his  tenant,  the  latter  is  not  bound 
to  restore  possession  to  his  landlord,  and  then  resort  to  an 
action  to  regain  possession.  By  receiving  a  deed  from  his 
landlord,  the  relation  of  landlord  and  tenant  ceases,  and  the 
tenant  then  is  in  and  holds  as  grantee,  and  he  is  in  under  the 
same  title  under  which  he  entered.  When  a  landlord  conveys 
to  a  stranger,  the  tenant  is  not  bound  to  restore  possession  to 
his  landlord,  but  may  attorn  to  his  grantee,  and  in  doing  so 
he  does  not  dispute  his  landlord's  title,  but  fully  recognizes 
and  submits  to  it ;  and  after  such  a  conveyance  the  tenant  may 
attorn  to  the  grantee,  and  if  sued  by  his  former  landlord  for 
possession,  he  may  set  up  his  deed  to  his  grantee  to  defeat  a 
recovery." 

Conceding  the  correctness  of  the  proposition  that  an  in- 
truder upon  the  possession  of  one  in  the  quiet  and  peaceable 
possession  of  lands  can  not,  when  sued  in  ejectment,  set 
up  title  in  a  third  party  or  in  himself  to  defeat  the  action, 
as  declared  by  the  authorities  cited  by  plaintiff  in  his  argu- 
ment, yet  it  by  no  means  follows  that  the  court  erred  in 
refusing  the  instruction.  One  branch  of  the  defence  inter- 
posed by  the  defendants  was,  that  after  they  took  possession 
of  the  premises,  and  after  suit  brought,  they  obtained  Wake- 
man's  title,  who  was  plaintiff  in  the  action.  If  the  jury,  from 
the  evidence,  found  the  fact  to  be  that  after  the  suit  was 
21—99  III. 
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commenced  the  defendants  acquired  the  plaintiff's  title,  we 
perceive  no  reason  why  such  fact  would  not  defeat  a  recovery 
on  behalf  of  plaintiff.  But  this  principle  was  entirely  ignored 
by  the  instruction.  Suppose  defendants  did  invade  plaintiff's 
possession  and  oust  his  tenant,  when  sued  in  ejectment,  while 
they  might  not  have  the  right  to  defend  by  proving  an  out- 
standing title,  they  had  an  undoubted  right  to  prove  that 
plaintiff's  title  had  expired,  or  that  they  had  purchased  plain- 
tiff's title  after  the  action  was  commenced. 

This  suit  was  brought  by  Seth  W.  Hardin  and  Maurice 
Wakeman.  Each  filed  a  count  in  the  declaration  for  the  whole 
of  the  premises.  It  will  be  remembered  that  the  land  was 
entered  by  Egan  in  1836,  March  25th.  On  the  7th  day  of 
July,  1836,  he  conveyed  the  premises  to  Wakeman,  who  paid 
all  taxes  assessed  on  the  land  for  seven  successive  years,  while 
it  was  vacant.  Now,  while  the  deed  to  Wakeman  was  not 
placed  upon  record  until  judgment  liens  had  attached  to  the 
land  against  Egan,  yet  if  Wakeman  obtained  possession  of 
the  land  under  his  color  of  title  and  payment  of  taxes,  there 
can  be  no  doubt  he  would  hold  the  land  as  against  those  who 
acquired  title  by  sale  on  judgment  against  Egan.  On  the 
trial  there  was  ample  proof  before  the  jury  from  which 
they  might  find  that  Wakeman,  on  the  1st  day  of  August, 
1860,  leased  the  premises  to  Seth  W.  Hardin,  and  that 
Hardin,  in  the  fall  of  1860,  leased  to  James  A.  Perry  and 
James  Hamilton,  who  then  were  in  the  actual  possession  of 
the  premises  as  squatters,  without  title.  Thus  Hardin  was  in 
the  possession  of  the  land  as  a  tenant  of  Wakeman.  He  is, 
therefore,  in  no  position  to  dispute  the  title  of  Wakeman, 
who  is  his  landlord.     He  is  estopped  by  the  lease. 

Now,  conceding  it  to  be  true  that  the  defendants,  when 
they  entered  upon  the  land,  were  intruders,  they  did  not,  how- 
ever, intrude  upon  the  possession  of  Hardin,  but  upon  the 
possession  of  his  lessees,  who  were  the  tenants  of  Wakeman. 
It  was,  therefore,  Wakeman's  possession  which  was  invaded, 
and  he  alone  had  a  right  to  complain.     When,  therefore,  on 
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the  trial,  the  defendants  read  in  evidence  a  deed  from  Wake- 
man  to  Lord,  and  from  Lord  to  themselves,  we  can  not 
perceive  how  the  jury  could  do  otherwise  than  render  a 
verdict  in  favor  of  the  defendants.  The  plaintiff,  Wake- 
man,  could  not  recover  because  he  was  estopped  by  his  deed, 
as  held  in  Jaekson  v.  Dement,  9  Johns.  55.  Hardin  could  not 
recover  because  he  was  a  tenant  of  Wakeman,  whose  deed 
transferred  not  only  the  title,  but  the  possession  of  the  land 
to  the  defendants. 

The  plaintiff  seemed  to  concede,  by  his  instructions  to  the 
jury,  that  if  the  evidence  established  color  of  title,  payment 
of  taxes  seven  successive  years,  and  possession  in  Wakeman, 
no  recovery  could  be  had,  as  is  apparent  from  instruction 
No.  3,  as  follows : 

"  As  to  the  defence  of  title  in  Wakeman  before  suit  brought, 
the  jury  are  instructed,  that  to  constitute  this  defence  there 
should  be  in  Wakeman :  1st.  Color  of  title  in  Wakeman. 
2d.  Payment  of  taxes  for  seven  successive  years,  while  the 
land  is  vacant.  3d.  Subsequent  possession  of  such  land 
under  such  color  of  title,  by  himself  or  his  tenant.  Unless 
the  jury  find  all  of  these  points  in  favor  of  the  defence,  they 
must  find  for  the  plaintiff  in  this  respect,  as  to  title." 

The  testimony  before  the  jury  was  ample  to  establish  each 
of  the  propositions  named  in  the  instruction  in  favor  of  the 
defendants,  and  doubtless  the  verdict  of  the  jury  was  founded 
upon  the  evidence  of  this  branch  of  the  case,  under  the  law, 
as  declared  in  plaintiffs  instruction. 

It  is  contended  that  the  court  erred  in  refusing  plaintiff's 
loth  instruction.  The  law  in  regard  to  the  validity,  force 
and  effect  of  the  lease  between  Wakeman  and  Hardin  was, 
in  our  judgment,  fully  given  to  the  jury  in  plaintiffs 
instruction  No.  4,  and  even  if  the  refused  instruction  was 
free  from  objection,  which  it  is  not  necessary  here  to  deter- 
mine, no  error  was  committed. 
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Plaintiff  also  urges  that  the  court  erred  in  refusing  his 
instructions  Nos.  16  and  18.  These  instructions  undertake 
to  raise  a  question  as  to  the  strict  legality  of  the  lease  as 
between  Hardin  and  Wakernan.  Whether  Wakeman  could 
have  maintained  an  action  against  Hardin  on  the  lease  for 
any  violation  of  its  terms,  is  a  question  which  did  not  arise 
on  the  trial.  If  the  lease  was  sufficient  to  create  the  rela- 
tion of  landlord  and  tenant  between  the  parties,  that  was 
all  that  was  necessary,  and  other  questions  were  immaterial 
under  the  facts  before  the  jury.  We  do  not  regard  the  in- 
structions proper,  and  they  were  rightfully  refused. 

It  is  also  contended  that  the  court  erred  in  refusing  other 
instructions  of  plaintiff,  which  it  will  not  be  necessary  to' 
refer  to.  The  jury  was  fully,  and  in  our  judgment  fairly, 
instructed  in  regard  to  all  questions  which  properly  arose 
in  the  case,  and  even  if  some  of  the  refused  instructions 
were  technically  correct,  the  court  did  not  err  in  refusing 
them. 

The  ruling  of  the  court  in  the  exclusion  of  evidence  is 
relied  upon  as  error.  The  record  of  a  writ  of  forcible  entry 
in  Will  county,  (Perry  v.  Kirk,)  had  no  bearing  on  any  issue 
on  the  case.  The  fact  that  a  suit  had  been  commenced  and 
dismissed,  would  prove  nothing  either  for  or  against  the 
plaintiff,  and  as  it  was  irrelevant,  the  court  properly  excluded 
the  evidence. 

The  bill  of  exceptions,  which  contained  an  admission  of 
the  counsel  for  the  defendant  on  a  former  trial,  was  properly 
ruled  out.  The  admission  was  made  only  on  and  for  the  trial 
at  the  time  it  was  made,  and  could  not  be  used  on  a  subse- 
quent trial  without  the  consent  of  defendants. 

The  plaintiff,  on  the  trial,  offered  to  prove  the  contents  of 
a  record  of  a  deed  which  was  recorded  in  Cook  county,  made 
by  Wakeman  to  Ebenezer  Dimon,  purporting  to  convey  the 
land  in  question.  The  court  properly  excluded  the  offered 
evidence,  if  for  no  other  reason  on  the  ground  it  did  not 
appear  that  plaintiff  could  not  produce  the  original  deed,  nor 
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was  it  shown  that  plaintiff  had  used  due  diligence  to  pro- 
cure a  certified  copy. 

Some  other  questions  of  minor  importance  have  been  dis- 
cussed by  counsel  for  appellant,  but  we  do  not  regard  it 
necessary  to  consider  them  here. 

So  far  as  appears  from  the  record,  the  case  was  fairly  sub- 
mitted to  the  jury,  under  proper  instructions,  and  we  per- 
ceive no  reason  for  disturbing  the  verdict  and  judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

On  an  application  for  a  rehearing  the  following  additional 
opinion  was  filed : 

Per  Curiam  :  In  the  petition  for  a  rehearing  it  is  urged 
that  the  court  has  misapprehended  the  facts  involved  in  the 
case,  in  regard  to  the  date  of  a  lease  of  the  premises  from 
Hardin  to  Wakeman,  and  hence  the  conclusion  reached  in 
the  opinion  is  erroneous.  The  defendants,  for  the  purpose  of 
defeating  the  title  read  in  evidence  by  Hardin,  attempted 
to  establish  a  paramount  title  in  Wakeman,  who  was  also  a 
plaintiff  in  the  action,  which  they  had  acquired  after  the 
action  of  ejectment  was  commenced.  In  order  to  establish 
this  title,  they  read  in  evidence  a  register's  certificate  of 
entry,  dated  March  25,  1836,  to  Wm.  B.  Egan,  for  the 
premises.  This  was  followed  by  a  patent  to  Egan,  dated  Octo- 
ber 1,  1839.  Second,  a  certified  copy  of  a  deed  from  Egan 
to  Maurice  Wakeman,  dated  July  7,  1836.  This  deed  em- 
braced the  land  in  question,  and  also  lands  in  Cook  county, 
and  it  was  recorded  in  Cook  county  July  18,  1836,  but  was 
never  recorded  in  Will  county;  but  a  certified  copy  was 
recorded  in  Will  county  March  2,  1861.  Proof  was  made 
that  Wakeman  paid  all  taxes  on  the  land  for  seven  successive 
years,  while  it  was  vacant  and  unoccupied,  the  first  receipt 
bearing  date  February  6,  1849,  and  the  last  one  January  21, 
1861.  A  deed  was  then  read  in  evidence,  dated  June  29, 
1869,  from   Maurice  Wakeman   to  Thomas   Lord,  and  also  a 
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deed  from  Lord  to  one  of  the  defendants,  dated  January  12, 
1871. 

It  appears,  from  the  evidence,  that  the  land  was  vacant 
until  the  summer  of  1860,  when  Hamilton  and  Perry  went 
upon  the  land  as  squatters,  and  made  some  slight  improve- 
ments. Hardin  obtained  a  deed  of  the  land  of  Brower  and 
Wyncoop  on  the  13th  day  of  August,  1860,  and  on  the  18th 
day  of  September,  of  the  same  year,  he  leased  the  north  half 
of  the  section  to  Hamilton,  and  on  the  29th  day  of  October, 
1860,  he  leased  the  south  half  to  Perry.  The  defendants, 
for  the  purpose  of  establishing  the  fact  that  Wakeman 
obtained  possession  of  the  land  under  his  color  of  title  and 
payment  of  taxes,  introduced  evidence  to  prove  that  Hardin 
leased  the  land  of  Wakeman,  by  a  written  lease,  bearing 
date  August  1,  1860. 

The  evidence  is  conclusive  that  a  lease  was  executed  bear- 
ing that  date.  M.  D.  Ogden  testified  that  the  lease  was  pre- 
pared in  his  office.  "  The  contents  of  the  lease  from 
Wakeman  to  Hardin  were  as  follows:  The  date  was  August 
1,  1860.  The  whole  of  section  3,  town  33  north,  range  10, 
east  of  the  third  principal  meridian,  was  leased  by  Wakeman 
to  Hardin,  for  a  term  of  three  years,  and  Hardin  was  to  pay 
all  taxes  during  the  term.  *  *  *  The  lease  was  actually 
prepared  July  25,  1861,  and  delivered  between  the  16th  and 
20th  of  October,  1861;  but  it  was  antedated  August  1,  1860, 
so  as  to  appear  to  have  been  executed  before  the  ejectment 
suits  of  Williams  and  Beckley  were  commenced." 

Charles  H.  Reed  testified,  in  substance,  that  in  the  fall  of 
1860  he  was  employed  by  Beckley  and  Williams  to  bring  suit 
to  recover  the  possession  of  the  land  in  controversy,  against 
Hamilton  and  Perry;  that  he  commenced  suits  in  the  circuit 
court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois. The  suits  were  tried  in  1865.  On  the  trial  he  read  in 
evidence  a  chain  of  title  from  the  United  States  to  Williams 
and  Beckley.  The  defence  was  conducted  by  Messrs.  Hol- 
brook  &  Coventry,  who   introduced  a  deed  from  Egan  to 
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Wakeman,  a  lease  from  Wakeman  to  Hardin,  and  a  lease 
from  Hardin  to  Hamilton  and  Perry.  They  also  proved  the 
payment  of  taxes  by  Wakeman  for  seven  successive  years, 
while  the  land  was  vacant  and  unoccupied,  and  possession  by 
Wakeman  through  the  lease  to  Hardin.  Reed  also  testified 
that  Hardin  was  present  at  the  trial;  that  the  lease  bore  date 
August  1,  1860,  and  was  offered  in  evidence  by  Holbrook; 
that  on  the  evidence  thus  introduced  he  was  defeated  in  his 
action,  and  judgment  rendered  for  the  defendants.  He  further 
testified:  "I  undertook  to  defeat  the  lease  by  proving  by 
John  D.  Brown  that  the  tenants  were  squatters,  as  they  had 
admitted  to  him.  The  execution  of  the  lease  was  proven  by 
somebody.  It  was  the  lease  that  determined  the  suit.  The 
lease  was  dated  before  the  suits  were  commenced,  and  Hol- 
brook did  not  state  to  the  court  that  the  lease  was  antedated." 
From  this  testimony  it  is  apparent  that  Hardin,  after  he  had 
obtained  possession  of  the  land  by  leasing  to  Hamilton  and 
Perry,  voluntarily  took  a  lease  of  Wakeman,  and  thus 
assumed  the  relation  of  tenant,  instead  of  owner  of  the  fee. 
Now,  conceding  that  the  lease  was  not  delivered  and  did  not 
become  obligatory  upon  Hardin  and  Wakeman  until  October, 
1861,  although  it  was  dated  August  1,  1860,  that  fact  could 
not  change  the  rights  of  the  parties.  In  October,  1861, 
when  the  lease  was  delivered,  Hamilton  and  Perry  were  still 
in  possession  of  the  land  under  Hardin,  as  his  tenants,  and 
when  he,  at  that  time,  took  a  lease  of  Wakeman,  he  changed 
his  relation  from  that  of  landlord  to  a  tenant,  and  his  pos- 
session became  the  possession  of  Wakeman.  From  that  time 
Wakeman,  by  virtue  of  the  leases,   must  be  regarded  in  the 

I  possession  of  the  land  under  color  of  title,  which,  united 
with  his  seven  years'  payment  of  taxes  while  the  land  was 
vacant,  established  a  paramount  title  in  him  as  against 
Hardin,  or  any  other  person  not  under  disability;  and  we  are 
aware  of  no  principle  of  law  which  would  preclude  the 
defendants  from  acquiring  the  title  of  Wakeman,  and  using 
it  to  defeat  a  recovery  in  ejectment  as  against  Hardin.     We 
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did  not  regard  the  date  of  the  lease  a  material  question  when 
the  case  was  before  us  on  the  original  hearing,  nor  do  we  so 
regard  it  now.  Whatever  may  have  been  the  private  motive 
or  object  of  Hardin  in  becoming  a  party  to  the  lease,  can 
have  no  bearing  on  the  question.  The  effect  of  the  lease, 
after  it  was  executed  by  the  parties,  was  to  place  Wakeman 
in  the  possession  of  the  land  under  his  title,  and  although 
Hardin  may  not  have  anticipated  the  results  which  might 
follow  from  the  step  thus  taken,  he,  and  he  alone,  is  respon- 
sible for  the  act. 

The  plaintiff,  on  the  trial,  offered  to  prove  the  contents  of 
a  record  of  a  deed  which  was  recorded  in  the  recorder's  office 
of  Cook  county,  and  also  the  contents  of  a  certified  copy 
from  the  record,  executed  by  Maurice  Wakeman  to  Ebenezer 
Dimon,  on  the  26th  day  of  April,  1837,  which  was  recorded 
in  Cook  county  May  19,  1837,  conveying  the  lands  in  con- 
troversy, and  also  lands  in  Cook  county.  This  deed  was 
never  recorded  in  Will  county,  nor  was  a  certified  copy 
thereof  recorded  in  Will  county.  The  defendants  objected  to 
the  evidence  for  "incompetency."  The  court  sustained  the 
objection,  and  the  evidence  was  not  admitted.  We  held,  on 
the  original  hearing,  that  the  decision  was  correct,  and  in  the 
petition  for  a  rehearing  it  is  urged  that  this  ruling  is  erro- 
neous. Had  a  certified  copy  of  the  deed  been  recorded  in 
Will  county,  as  prescribed  by  section  29,  chapter  30,  Rev. 
Stat.  1874,  p.  278,  then  a  certified  copy  from  that  record 
would  have  been  competent  evidence.  The  original  deed, 
if  produced,  would  have  been  competent  evidence.  But  we 
have  been  furnished  with  no  authority  which  would  sanction 
the  introduction  of  parol  evidence  of  the  contents  of  the 
record,  or  the  contents  of  a  certified  copy  from  the  record,  and 
we  know  of  no  such  authority. 

But  it  is  said  the  objection  made  to  the  evidence  was  not 
sufficiently  specific.  If  the  evidence  was  incompetent,  as  it 
seems  to  have  been,  then  the  objection  was  sufficiently  broad 
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to  present  the  question,   and  that   was  all   that  could  be  re- 
quired. 

We  are  satisfied  with  the  judgment  rendered  in  the   case, 
and  the  petition  for  a  rehearing  will  be  denied. 

Rehearing  denied. 


The  City  of  Beoomington 

v. 

Amanda  Perdue. 

Filed  at  Springfield  June  20,  1881. 

1.  Instruction — repeating.  There  is  no  error  in  refusing  an  instruction, 
where  another  one  given  fully  expresses  the  law  expressed  in  the  one  refused. 

2.  Negligence — standard  of  care  on  part  of  plaintiff.  In  an  action  by  a 
young  lady  against  a  city,  to  recover  damages  for  an  injury  based  upon  the 
negligence  of  the  defendant  in  not  keeping  a  sidewalk  in  repair,  involving 
the  question  of  the  plaintiff's  freedom  from  negligence,  instructions  which  do 
not  refer  as  a  standard  of  caution  to  "  what  ordinary  young  ladies  would  do," 
but  to  the  conduct  of  "  an  ordinarily  prudent  person,"  and  of  "a  woman  of 
common  or  ordinary  prudence,"  are  not  faulty  in  respect  to  the  standard  re- 
ferred to. 

3.  Same — evidence  as  tending  to  disprove  want  of  due  care  and  caution.  In  a 
suit  by  a  young  lady/  against  a  city  to  recover  damages  for  an  injury  to  the 
uterus,  caused  by  a  fall  from  a  defective  sidewalk,  the  defendant  proved 
that  she  did  not  take  proper  care  of  herself  after  the  injury,  by  remaining 
quiet,  as  showing  negligence  on  her  part  increasing  the  injury.  On  cross- 
examination  of  the  physicians  called  by  the  defence,  the  plaintiff  proved,  over 
defendant's  objection,  that  an  unmarried  woman,  not  acquainted  with  the 
anatomy  of  the  injured  part,  could  not  be  expected  to  act  as  promptly  and 
intelligently  as  one  understanding  it,  or  as  a  medical  man  would,  and  that 
it  was  a  common  thing  for  women  to  suffer  from  a  displacement  or  injury  of 
the  organ  spoken  of,  without  themselves  knowing  the  trouble:  Held,  that 
there  was  no  error  in  allowing  the  evidence. 

4.  Municipal  indebtedness  —  in  excess  of  constitutional  limitation — not 
applicable  to  liability  for  torts.  In  an  action  on  the  case  against  a  city  to 
recover  for  a  personal  injury  growing  out  of  negligence  on  the  part  of  the 
city,  it  can  not  raise  the  question  that  it  is  already  indebted  to  an  amount  in 
excess  of  the  constitutional  limitation. 


330  City  of  Bloomington  v.  Perdue.  [J 


une 


Statement  of  the  case. 


Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  N.  J.  Pillsbuky,  Judge,  pre- 
siding. 

This  was  an  action  on  the  case,  brought  by  Amanda  Perdue 
against  the  city  of  Bloomington,  for  damages  for  an  injury 
claimed  to  have  been  received  from  a  defective  sidewalk. 

The  plaintiff  was  a  young  woman  twenty-eight  years  of 
age.  At  the  time  of  the  injury  she  was  living  at  the  ladies' 
boarding  hall,  and  attending  school  at  the  Wesleyan.  She, 
on  her  way  home  from  school  in  company  with  another 
lady,  while  on  the  sidewalk,  met  with  the  accident.  It 
seems  the  stringers  were  decayed,  so  as  not  to  hold  the  nails 
in  the  boards,  and  her  companion  stepping  on  a  board  in  the 
walk,  tipped  it  up  so  as  to  trip  her,  and  she  fell.  The  fall 
strained  the  ligaments  that  support  the  uterus,  and  the  plain- 
tiff claimed  that  she  was  thereby  seriously  injured. 

The  proof  showed  that  the  injury  was  severe,  causing 
intense  pain  and  suffering,  and  that  the  sidewalk  had  been 
out  of  repair  for  some  time  before  the  injury,  although  there 
was  evidence  that  some  of  the  city  officers  had  notice  of  the 
same. 

On  the  trial,  the  city  in  defence  called  physicians,  who  tes- 
tified that  a  young  lady  receiving  an  injury  as  described  by 
the  plaintiff  should  have  taken  immediate  rest  and  medical 
treatment,  and  that  it  was  imprudent  and  improper  in  the 
plaintiff  to  go  to  school  on  the  next  day  after  the  injury,  and 
on  the  second  day  after  to  go  into  the  kitchen  and  bake  pies 
for  an  hour  or  so.  On  the  cross-examination  it  was  elicited, 
against  the  defendant's  objection,  that  an  unmarried  woman, 
not  acquainted  with  the  anatomy  of  the  womb,  could  not  be 
expected  to  act  as  promptly  and  intelligently  after  the  fall 
that  resulted  in  the  injury  of  the  uterus,  as  though  she  under- 
stood it,  or  as  a  medical  man  would,  and  that  it  was  a  com- 
mon thing  for  women  to  suffer  from  displacement  or  injury 
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of  the   organ   spoken  of,  without  themselves   knowing   the 
trouble. 

The  court  refused  to  give  the  defendant's  fourth  instruction, 
which  is  as  follows : 

"The  court  instructs  the  jury,  on  behalf  of  the  defendant, 
that  before  the  plaintiff  can  recover  in  this  case,  the  law 
requires  her  to  show,  by  the  evidence,  that  at  the  time  she 
sustained  the  injury  complained  of  she  was  exercising  ordi- 
nary care  and  caution,  and  if  you  believe,  from  the  evidence, 
that  the  plaintiff,  by  the  exercise  of  such  care  and  caution, 
Would  have  avoided  the  danger,  you  should  find  for  the 
defendant." 

The  court,  at  the  instance  of  the  defendant,  gave  the  follow- 
ing instruction,  referred  to  in  the  opinion  as  No.  6 : 

"The  court  instructs  the  jury,  on  the  part  of  the  defendant, 
that  the  city  of  Bloomington  is  not  liable  for  every  accident  or 
injury  that  happens  or  occurs  on  the  streets  of  said  city,  but 
only  in  cases  where  the  evidence  shows  the  party  seeking  to 
recover  has  exercised  such  care  and  prudence  as  a  reasonable, 
careful  and  prudent  person  would  have  used  in  the  same  cir- 
cumstances, and  that  the  city  has  been  negligent." 

The  jury  found  for  the  plaintiff,  in  the  sum  of  $3500,  for 
which  judgment  was  rendered,  the  court  refusing  a  motion  for 
a  new  trial.  The  defendant  took  the  case  by  appeal  to  the 
Appellate  Court  for  the  Third  District,  where  the  judgment 
was  affirmed,  and  the  case  is  brought  here  by  appeal  from  the 
Appellate  Court. 

Mr.  T.  C.  Kerrick,  and  Mr.  B.  D.  Lucas,  for  the 
appellant : 

If  appellee's  condition  is  the  result  of  her  own  want  of 
ordinary  care  and  prudence,  she  can  not  recover  in  this  action. 
Aurora  v.  Pulfer,  56  111.  270;  Centralia  v.  Krouse,  64  id. 
19;  Chicago  v.  McCarthy,  75  id.  602;  Rock  Island  v.  Van- 
landschoot,  78  id.  485;  Lovinguth  v.  Bloomington,  71  id.  238; 
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Chicago  and  Alton  Railroad  Co.  v.  Becker,  76  id.  30 ;  Indian- 
apolis and  St.  Louis  Railroad  Co.  v.  Evans,  88  id.  63 ;  Illinois 
Central  Railroad  Co.  v.  Hetherington,  83  id.  515;  Wharton 
on  Negligence,  sec.  300. 

The  court  erred  in  allowing  the  appellee  to  prove  that  other 
persons  might  have  done  as  she  did,  not  knowing  the  nature 
and  extent  of  the  injury.  City  of  Champaign  v.  Patterson, 
50  111.  65;  Dobbins  v.  Duquid,  65  id.  465. 

The  jury,  and  not  witnesses,  should  determine  whether 
appellee  used  ordinary  diligence  in  taking  care  of  herself. 
Chicago  v.  Mc Given,  78  111.  347;  Hopkins  v.  Indianapolis 
and  St.  Louis  Railroad  Co.  18  id.  33. 

The  question  whether  the  appellee  was  guilty  of  a  want  of 
ordinary  care,  was  one  of  fact,  which  the  court  should  have 
left  to  the  jury.  Illinois  Central  Railroad  Co.  v.  Gill,  68  111. 
317;  Kolb  v.  O'Brien,  86  id.  211. 

Mr.  Ira  J.  Bloomfield,  for  the  appellee : 

The  walk  had  been  in  bad  condition  for  months.  "The 
stringers  were  decayed  and  would  not  hold  nails,  and  this 
had  been  their  condition  for  a  long  time.  After  the  lapse  of 
so  considerable  a  time,  notice  of  the  defective  state  of  the 
sidewalk  will  be  presumed."  City  of  Aurora  v.  Hillman,  90 
111.  61;   City  of  Aurora  v.  Dale,  id.  46. 

Nor  does  the  mere  fact  the  plaintiff  might  have  taken  a 
better  and  safer  sidewalk  than  the  one  she  did,  charge  her 
with  want  of  ordinary  care.  She  traveled  the  usual  and  most 
direct  route  to  and  from  her  school.  City  of  Aurora  v. 
Hillman,  supra. 

The  court  was  not  bound  to  repeat  instructions.  Every 
principle  involved  in  those  refused  is  included  in  those  given. 

It  is  insisted  that  the  court  improperly  permitted  expe- 
rienced physicians  to  answer  that  young  ladies  do  not  gen- 
erally understand  the  nature  of  uterine  troubles,  and  that 
they  would  not  expect  one  of  them  to  act  as  promptly  as  if 
they  understood  the  nature  of  the  injury,  or  as  medical  men 
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would  do.  There  can  be  no  question  that  the  general  rule 
is,  that  the  opinions  of  witnesses  are  inadmissible  as  evidence; 
but  to  this  rule  there  are  many  exceptions.  McElheny  v. 
Musich,  63  111.  330. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court.: 

Questions  of  fact  do  not  in  this  case  come  before  us  for 
review.  We  think  there  was  no  error  in  refusing  instruction 
No.  4,  for  the  reason  that  the  law  therein  stated  had  already 
been  distinctly  stated  in  other  instructions  given.  Instruc- 
tion No.  6,  given  at  request  of  defendant,  fully  expresses  the 
idea  found  in  the  refused  instruction.  Nor  do  we  find  any- 
thing faulty  in  the  instructions  Nos.  8,  9  and  10,  given  at 
request  of  plaintiff.  These  instructions  do  not  refer  as  a 
standard  of  caution  to  "  what  ordinary  young  ladies  would 
do,"  but  to  the  conduct  of "  an  ordinarily  'prudent  person,"  and 
of  "a  woman  of  common  or  ordinary  prudence" 

Nor  do  we  think  the  circuit  court  erred  in  permitting  an 
experienced  practicing  physician  to  testify  to  what  was  usual 
knowledge  among  persons  of  the  same  class  as  that  of  the 
plaintiff,  as  to  questions  of  physiology  and  internal  ailments. 

In  the  trial  of  a  case  like  this,  we  are  of  opinion  that  the 
city  can  not  raise  the  question  as  to  whether  it  is  already 
indebted  to  an  amount  in  excess  of  the  constitutional  limita- 
tion.    It  was  not  error  to  exclude  proof  on  that  subject. 

Finding  no  material  error,  the  judgment  is  affirmed.  • 

Judgment  affirmed. 
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Augustus  M.  Daggett 

v. 

Ford  County. 

Filed  at  Springfield  June  20, 1881. 

1.  County  officers — limited  to  amount  fixed  for  clerk  hire,  etc.  A  clerk  of 
the  circuit  court  can  not  recover  from  the  county,  money  actually  expended 
by  him  for  necessary  clerk  hire,  in  excess  of  the  amount  allowed  him  by  the 
county  board  for  that  purpose,  separately  from  his  compensation  for  personal 
services,  within  the  limit  of  fees  actually  received.  If  the  amount  paid  for 
clerk  hire  falls  short  of  the  sum  fixed  by  the  county  board,  the  officer  can 
retain  only  the  sum  actually  expended  by  him,  but  can  not  recover  for  any 
excess  actually  paid  by  him. 

2.  Same — power  to  change  allowance  for  clerk  hire,  etc.  It  is  the  duty  of  the 
county  board  to  fix  the  amount  necessary  for  clerk  hire,  fuel,  etc.,  and  if  in 
so  doing  the  board  commits  an  error  of  judgment,  in  not  allowing  enough  for 
that  purpose,  the  amount,  when  fixed  separate  from  the  officer's  personal  com- 
pensation, may  be  changed  from  time  to  time,  during  the  term  of  office,  as  the 
board  may  see  fit.  But  this  can  not  be  changed  when  fixed  with  the  officer's 
compensation,  in  a  gross  sum. 

Appeal  from  the  Appellate  Court  for  the  Third  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Ford  county;  the  Hon.  Franklin  Blades,  Judge,  presid- 
ing. 

Messrs.  Kinnear  &  Moffett,  for  the  appellant : 
We  maintain  that  the  constitution  only  contemplates  that 
the  county  board  shall  previously  fix  the  compensation  or 
salary  of  county  officers,  and  that  the  amount  necessary  for 
clerk  hire,  etc.,  be  audited  and  paid  by  the  county  as  the 
same  is  ascertained  and  incurred  during  the  term  of  the 
incumbent.     Sec.  10,  art.  10,  of  the  constitution. 

The  officer  will  not  get  his  compensation  unless  he  is  for- 
tunate enough  to  collect  fees  sufficient  for  the  purpose;  but 
the  payment  of  the  necessary  expenses  of  the  office  is  not 
contingent  upon  the  collection  of  a  certain  amount  of  fees. 
The  officer  is  bound  to  pay  all  fees  and  allowances  in  excess 
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of  his  compensation  into  the  county  treasury,  and  the  county 
becomes  liable  for  the  necessary  expenses  of  the  office.  See 
Rev.  Stat.  1877,  p.  492,  sec.  15;  and  p.  496,  sec.  19. 

If  the  board  fix  a  sum  in  advance,  which  proves  to  be 
greater  than  the  actual  and  necessary  expenses  incurred,  surely 
the  county  will  not  pay  the  excess;  and  conversely,  if  the 
amount  fixed  be  inadequate,  it  ought  to  be  liable  to  pay  the 
deficit.  It  is  mandatory  on  the  board  to  provide  for  the 
necessary  clerk  hire  and  expenses. 

The  case  of  Kilgore  v.  The  People,  is  not  analogous  to  this. 
In  that  case,  the  compensation  fixed  included  the  clerk  hire, 
etc.,  which  is  not  so  here.  The  following  cases  are  referred 
to  as  giving  a  construction  of  the  law :  Wheeloclc  v.  The  People, 
84  111.  551;  (Mom,  etc.  v.  Dolloff,  94  id.  330;  Briscoe  v. 
Clark  County,  95  id.  309. 

The  statute  empowers  this  court  to  enter  final  judgment, 
and  issue  execution.  Rev.  Stat.  1877,  p.  744,  sec.  81;  Con- 
stant v.  Matteson,  22  111.  561;  Hadlock  v.  Matteson,  id.  388; 
Grant  v.  Stevenson,  3  Gilm.  281;  Halliday  v.  The  People,  5 
id.  217;  Gill  v.  Johnson,  1  Scam.  405;  Poclcwell  v.  Servant, 
54  111.  251. 

Mr.  A.  Sample,  for  the  appellee: 

The  language  of  the  constitution  (sec.  10,  art.  10,)  means, 
as  I  contend  : 

First — That  an  aggregate  or  fixed  sum  shall  be  named  by 
the  board  for  clerk  hire,  etc. 

Second — That  such  aggregate  sum,  as  to  anything  pertain- 
ing to  that  clause,  shall  be  fixed  at  the  same  time. 

Third — That  the  power  and  discretion  to  fix  the  amount 
are  vested  absolutely  in  the  board  of  supervisors. 

It  is  in  evidence  that  the  compensation,  clerk  hire,  etc., 
was  fixed  before  election.  The  law  requires  this  to  be 
done.  One  of  the  purposes  evidently  is  to  inform  aspirants 
for  the  position  just  what  amount  will  be  allowed;  and  when 
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the  position  or  office  is  accepted  with  that  knowledge,  such 
fixing  of  the  amount  becomes  a  contract. 

A  person  accepting  a  public  office,  with  a  fixed  salary,  is 
bound  to  perform  the  duties  of  the  office  for  the  salary.  Oily 
of  Decatur  v.  Vermilion,  77  111.  316. 

It  may  be  safely  asserted,  as  a  legal  proposition,  that  fees 
or  costs  can  not  be  allowed  or  recovered  unless  fixed  by  law. 
Smith,  Exr.  v.  McLaughlin  etal  77  111.  598. 

While  it  may  be  true  that  the  board  of  supervisors  can 
change  the  .amount  of  clerk  hire  after  it  has  once  been  fixed, 
it  can  only  do  so  by  fixing  it  at  some  other  sum.  That  has 
not  been  done  in  this  case,  and  consequently  the  plaintiff 
has  no  basis  for  a  suit,  as  he  can  not  recover  upon  a  quantum 
meruit.     Smith  v.  McLaughlin,  77  111.  598. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Daggett,  clerk  of  the  circuit  court  of  Ford  county,  entered 
upon  his  duties  as  such  December  4,  1876.  Previous  to  his 
election,  and  at  their  September  meeting,  1876,  the  board  of 
supervisors  of  the  county  adopted  a  resolution  fixing  the 
salary  of  the  clerk  of  the  circuit  court  at  $1500  per  annum, 
clerk  hire  $600  per  annum,  and  §150  for  stationery,  fuel,  and 
other  expenses. 

At  the  December  meeting,  1877,  of  the  board,  Daggett 
presented  his  annual  report  of  the  total  earnings,  receipts 
and  disbursements  of  his  office  for  the  year  ending  Decem- 
ber 1,  1877,  showing  the  total  earnings  to  be  $5184.33; 
total  receipts  $4007.41.  From  these  receipts  was  deducted, 
salary  $1500;  clerk  hire  $1319.80;  coal  $35,  showing  a  bal- 
ance due  the  county  of  $1222.61.  The  board  declared  this 
report  to  be  correct,  except  as  to  the  amount  retained  in 
excess  of  the  clerk  hire  as  fixed  by  the  board,  and  ordered 
Daggett  to  pay  over  to  the  county  treasurer  such  amount, 
being  the  sum  of  $719.80,  which  was  accordingly  paid  over, 
and  at  the  March  term  of  the  board,  1878,  Daggett  pre- 
sented  his   account   therefor   against  the    county  to   be   re- 
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imbursed  the  same,  which  claim  was  disallowed  by  the  board 
of  supervisors,  and  an  appeal  taken  from  the  order  of  dis- 
allowance to  the  circuit  court,  which  affirmed  the  order,  as 
did  also  the  Appellate  Court  on  appeal  to  that  court  for  the 
Third  District,  and  the  case  is  here  on  appeal  from  the  latter 
court,  the  requisite  certificate  having  been  made. 

The  only  question  presented  by  this  record  is,  whether  a 
clerk  of  a  circuit  court  can  recover  from  the  county,  money 
actually  expended  by  him  for  necessary  clerk  hire  in  excess 
of  the  amount  allowed  him  by  the  county  board,  the  amount 
claimed  being  within  the  limit  of  fees  received. 

Section  10,  article  10,  of  the  State  constitution,  provides: 
"The  county  board  *  *  *  shall  fix  the  compensation 
of  all  county  officers,  with  the  amount  of  their  necessary  clerk 
hire,  stationery,  fuel,  and  other  expenses;  and  in  all  cases 
where  fees  are  provided  for,  said  compensation  shall  be  paid 
only  out  of,  and  shall  in  no  instance  exceed,  the  fees 
actually  collected.  They  shall  not  allow  either  of  them 
more  per  annum  than  $1500,  in  counties  not  exceeding 
20,000  inhabitants:  *  ■:*  *  Provided,  that  the  com- 
pensation of  no  officer  shall  be  increased  or  diminished  dur- 
ing his  term  of  office.  All  fees  or  allowances  by  them 
received  in  excess  of  their  said  compensation  shall  be  paid 
into  the  county  treasury." 

This  section  of  the  constitution  has,  in  several  instances, 
been  before  this  court,  and  received  a  construction  in  certain 
of  its  aspects. 

In  Kilgore  v.  The  People,  76  111.  548,  the  county  board 
fixed  the  compensation  of  the  county  treasurer  at  $700  per 
annum,  to  include  fuel,  stationery  and  clerk  hire.  It  was 
held  that  the  board  might  fix  the  compensation  in  that  mode, 
not  specifying  a  definite  sum  for  the  one  or  the  other;  that 
the  treasurer's  entire  compensation  was  thus  fixed  in  that 
case,  and  was  limited  to  $700  per  annum. 

In  Hughes  v.  The  People,  82  111.  78,  the  county  board  fixed 
the  compensation  of  the  sheriff  at  $3000  per  annum,  and 
22—99  III, 
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§2500  additional,  for  clerk  hire.  It  was  held  that  he  could 
claim  nothing  beyond  those  amounts,  and  that  all  sums 
beyond  were  payable  into  the  county  treasury. 

In  Wheelock  v.  TJie  People,  84  111.  551,  it  was  said,  that  it 
was  not  the  meaning  of  this  section  that  the  compensation  to 
be  fixed  by  the  county  board  shall,  in  every  instance,  include 
all  expenses  of  the  office,  but  that  it  may  or  may  not  include 
such  expenses;  that  the  compensation  of  the  officer  may  be 
fixed  at  a  sum  not  exceeding  the  constitutional  limit,  and 
another  sum  designated  for  necessary  clerk  hire,  etc. 

In  Cullom  v.  Bolloff,  94  111.  330,  the  clerk  of  the  circuit 
court  entered  upon  the  duties  of  his  office  December  1,  1872. 
Prior  to  his  election,  and  on  September  12,  1872,  the  county 
board  fixed  the  compensation  of  the  circuit  clerk  at  $2500 
per  annum,  and  also  fixed  the  amount  of  his  necessary  clerk 
hire  at  $4000  per  annum.  It  so  remained  until  June  15, 
1874,  at  which  time  the  board  passed  a  resolution,  "that 
from  the  first  day  of  July,  1874,  this  board  will  allow  the 
circuit  clerk  only  the  necessary  clerk  hire  of  his  office,  in  lieu 
of  the  $4000  per  annum  heretofore  allowed."  In  the  action 
on  the  bond  of  the  clerk,  for  fees  retained,  the  court  below 
allowed  him  $4000  each  year  for  clerk  hire,  up  to  December 
1,  1874,  although  it  appeared  that  he  did  not  pay  out  $4000 
a  year  for  clerk  hire,  but  that  after  deducting  money  paid  for 
clerk  hire,  fuel,  stationery  and  other  expenses,  there  remained 
in  his  hands,  on  December  1,  1874,  from  fees  collected, 
$1253.58,  and  judgment  was  rendered  in  favor  of  the  clerk. 
This  court  reversed  the  judgment,  and  in  the  opinion  it  was 
said,  that  the  order  allowing  $4000  a  year  was  not  valid  ;  that 
the  county  board  was  powerless  to  bind  the  county  to  pay 
more  than  the  clerk  hire  and  expenses  necessarily  cost, 
although  it  does  not  distinctly  appear  whether  there  was 
anything  more  in  controversy  than  clerk  hire  subsequent  to 
July  1,  1874,  when  the  board  changed  the  allowance  from 
and  after  that  time  from  $4000  to  only  the  necessary  clerk 
hire, — it  appearing  rather,  from  the  statement,  that  the  con- 
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tention  between  the  parties  was  whether  the  board,  having 
once  fixed  the  allowance  for  clerk  hire  at  $4000,  had  power 
afterward,  during  the  term  of  the  office,  to  change  the  allow- 
ance. 

But  however  it  may  be  as  to  what  was  said  there  being 
taken  as  deciding  that  the  amount  fixed  by  the  board  for  the 
necessary  clerk  hire  is  not  to  control  where  the  necessary 
clerk  hire  is  shown  to  have  been  less  than  such  amount,  it 
can  not  fairly  be  regarded  as  an  authority  for  giving  to  the 
officer  more  than  that  amount,  when  the  necessary  clerk  hire 
is  shown  to  have  been  more,  however  logical  a  conclusion 
that  might  be.  For  there,  the  former  decision  in  Hughes  v. 
The  People,  that  the  officer  was  not  entitled  to  more  than  the 
allowance  fixed  by  the  county  board  for  clerk  hire,  was 
adverted  to,  not  only  without  any  disapproval,  but  rather  the 
reverse.  It  was  cited  by  counsel  as  a  decision  that  the  officer 
was  entitled  to  the  whole  sum  fixed  ;  but  it  was  answered,  that 
it  was  not  questioned  in  that  case  that  the  officer  had  expended 
the  full  amount  allowed;  that  "the  controversy  was  as  to  a 
sum  claimed  by  him  (officer)  for  services,  over  and  above  the 
$4500  fixed  by  the  county  board  as  the  limit,  and  it  was  held 
he  could  claim  nothing  beyond  the  sum  thus  fixed." 

In  Briscoe  v.  Clark  County,  95  111.  309,  Briscoe  became 
county  clerk  of  Clark  county  on  the  first  Monday  in  Decem- 
ber, 1873.  In  September  next  before  his  term  began,  the 
county  board  fixed  the  compensation  of  the  county  clerk  at 
$1200,  that  of  deputy  at  $600,  and  for  fuel  and  stationery, 
$200  per  annum.  At  the  September  term  of  the  county 
board,  in  1875,  Briscoe  made  a  certain  bargain  with  the  board, 
whereby  he  was  to  do  certain  things,  and  in  consideration  of 
which  the  board  agreed  to  excuse  him  from  reporting  the 
amount  of  fees  collected,  and  to  allow  him  to  retain  the 
future  earnings  of  the  office,  and  to  furnish  fuel  for  the  office. 
Two  years  afterward,  at  the  July  term,  1877,  the  board,  by 
resolution,  repudiated  the  contract  of  the  September  term, 
1875,  as  invalid.     Briscoe  brought  suit  against  the  county  to 
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recover  for  expenses  of  his  office  subsequent  to  the  September 
term,  1875.  The  court  below  held  that  the  action  of  the 
county  board  in  September,  1873,  fixing  the  allowances 
to  be  made  for  clerk  hire  and  fuel  and  stationery,  could 
not  be  changed  during  the  officer's  term  of  office.  This 
was  held  by  this  court  to  be  error, — that  it  was  the 
compensation  fixed  for  the  personal  services  of  the  officer 
that  was  forbidden  by  the  constitution  to  be  changed  during 
the  term  of  office,  but  that  the  amount  of  the  allowance  for 
necessary  clerk  hire,  etc.,  was  subject  to  be  changed  by  the 
board  during  the  term  of  office.  The  contract  of  September, 
1875,  was  held  to  be  invalid,  as  against  the  policy  of  the 
constitution,  except  that  it  should  have  effect  to  annul  the 
allowance  made  by  the  county  board  in  1873,  and  leave  the 
officer  to  recover  for  the  necessary  expenses  of  his  office,  as  in 
case  where  there  had  been  no  allowance  fixed  therefor. 

Jennings  v.  Fayette  County,  97  111.  420,  recognizes  that  it  is 
lawful  to  fix  a  compensation  that  will  include  the  expenses 
of  the  office  as  well  as  the  personal  services  of  the  incum- 
bent, and  that  it  is  also  lawful  to  fix  one  amount  for  the  per- 
sonal services  of  the  officer,  and  another  amount  for  the 
expenses  of  the  office.  That  when  fixed  in  the  former  mode, 
the  officer  is  entitled  to  retain  the  full  amount  allowed,  if 
the  fees  actually  collected  equal  that  amount;  but  that  when 
fixed  in  the  latter  mode,  the  officer  may  retain  out  of  the 
fees  collected  the  amount  allowed  him  for  his  personal  ser- 
vices, but  no  more  of  the  sum  appropriated  for  expenses  of 
the  office  than  the  sum  actually  expended  for  that  purpose, 
referring  to  Cullom  v.  Dolloff,  supra.  And  it  was  held,  that 
the  allowances  to  officers,  whether  for  personal  services  or 
for  office  expenses,  and  in  whichever  mode  made,  can  only  be 
paid  out  of  fees  actually  collected. 

These  are  believed  to  be  all  the  decisions  having  material 
bearing  upon  the  question,  and  in  no  one  of  them  do  we 
find  expression  of  the  view  that  where  there  is  a  subsisting 
order  of  the  county  board  fixing  the  amount  of  allowance  to 
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an  officer  for  necessary  clerk  hire,  etc.,  the  officer  is  entitled 
to  more  than  that  amount  on  showing  that  the  money  actually 
expended  by  him  for  necessary  clerk  hire,  etc.,  exceeded  the 
sum  fixed  by  the  board,  whereas  Hughes  v.  The  People,  above 
cited,  certainly  holds  that  he  is  not;  and  the  case  of  Dolloff, 
which  is  supposed  to  hold  that  the  officer  is  not  entitled  to 
the  full  sum  fixed,  where  the  sum  actually  expended  for 
necessary  clerk  hire,  etc.,  does  not  equal  the  amount  fixed, 
but  only  to  the  sum  expended,  yet  refers  with  implied  ap- 
proval to  this  case  of  Hughes,  holding  that  the  officer  can  not 
claim  anything  beyond  the  amount  fixed  by  the  county 
board  as  the  necessary  clerk  hire,  etc. 

If,  after  holding  that  the  amount  of  the  necessary  clerk 
hire,  etc.,  fixed  by  the  county  board  is   not  to  control  when 

►  the  sum  actually  expended  for  such  purposes  is  less  than  the 
amount  allowed,  we  now  go  further,  and  say  that  the  amount 
allowed  is  not  to  govern  where  the  officer  actually  expends 
for  the  purposes  more  than  that  sum,  the  provision  of  the 
constitution  that  the  county  board  shall  fix  the  amount  of 
the  officer's  necessary  clerk  hire,  etc.,  becomes  entirely  idle 
and  unmeaning.    Why  the  county  board  fix  the  amount,  if  it 

»is  to  be  without  any  effect, — if  in  every  case  it  may  be  shown 
that  the  amount  fixed  is  more  or  less  than  necessary?  Who, 
then,  is  to  determine  what  is  necessary?  Is  it  to  be  left  to  the 
determination  of  the  officer,  and  the  temptation  be  held  out 
to  him  to  keep  all  the  fees  that  come  into  his  hands,  under  the 
claim  that  they  are  necessary  to  pay  the  expenses  of  his  office, 
and  trusting  to  his  ability  to  make  it  so  appear  ?  Or  is  it  to  be 
left  to  the  determination  of  the  verdict  of  a  jury,  at  the  end  of 
a  litigated  suit?  It  is  the  policy  of  the  law  that  an  officer's 
compensation  shall  be  fixed  and  known — that  he  shall  have 

I  that  and  no  more — that  the  amount  of  his  pay  shall  not  depend 
upon  a  decision  to  be  made  upon  a  quantum  meruit  claim. 
We  do  not  think  the  constitution  has  left  the  matter  of  the 
compensation  of  county  officers  the  subject  of  such   uncer- 
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lishmeut  by  law  of  the  amount  of  their  compensation;  that 
it  has  appointed  a  tribunal  for  that  purpose,  namely,  the 
county  board,  by  ordaining  that  "  the  county  board  *  *  * 
shall  fix  the  compensation  of  all  county  officers,  with  the 
amount  of  their  necessary  clerk  hire,  stationery,  fuel,  and 
other  expenses."  When  the  county  board  has  thus  fixed  an 
officer's  compensation,  we  conceive  that  that  is  all  to  which  he 
is  entitled.  It  has  been  fined  by  the  authority  which  the  con- 
stitution has  appointed  to  fix  it.  Although  it  is  the  amount 
of  their  necessary  clerk  hire,  etc.,  which  the  county  board  is 
to  fix,  it  is  for  the  board  to  decide  what  amount  is  necessary. 
It  is  the  amount  necessary  which  they  are  to  fix,  and  it  is 
their  duty  to  allow  all  that  is  necessary.  Still,  they  are  to  fix 
the  amount  which  is  necessary,  and  of  necessity  are  to  deter- 
mine what  is  necessary.  And  when  they  have  acted  and  fixed 
what  in  their  judgment  is  the  necessary  amount  for  clerk 
hire,  etc.,  we  do  not  see  that  under  the  constitution  there  is 
any  other  power  which  has  authority  to  increase  it.  The 
power  of  fixing  the  amount  of  necessary  clerk  hire,  etc.,  is 
devolved  by  the  constitution  on  the  county  board,  as  a  fair 
and  impartial  tribunal,  and  it  is  to  be  supposed  that  they 
will  perform  the  duty  in  good  faith,  as  it  rests  upon  them, 
under  the  constitution.  Should  it  be  found  at  any  time  that 
the  board  had  committed  an  error  in  judgment,  and  not 
allowed  an  amount  sufficient  for  necessary  clerk  hire,  etc., 
the  construction  which  we  have  heretofore  adopted,  that  the 
amount  once  fixed  for  necessary  clerk  hire,  etc.,  when  it  is 
fixed  separate  from  the  allowance  for  personal  services,  is 
subject  to  be  changed  from  time  to  time,  during  the  term  of 
office,  as  the  board  may  see  fit,  will  enable  the  board  to 
afford  any  suitable  relief  in  this  regard,  and  it  may  be  ex- 
pected that  this  will  be  sufficient  for  the  avoidance  of  any 
serious  injustice  being  done  to  officers  in  any  underestimating 
by  the  county  board  of  the  necessary  expenses  of  their  offices. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Dickey  and  Mulkey,  J  J.,  dissenting. 
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Henry  Schwa  backer  et  at. 

v. 

Archibald  Riddle. 

Filed  at  Ottawa  June  20,  1881. 

1.  Deceit — of  the  necessary  elements.  In  order  to  support  an  action  for 
deceit,  it  must  appear  that  the  misrepresentation  complained  of  was  a  mate- 
rial one. 

2.  Nor  will  the  action  lie  if  the  plaintiff  has  omitted  to  exercise  ordinary- 
care  to  guard  against  deception  and  fraud,  except  where  he  was  led  to  do  so 
by  the  other  party. 

3.  The  fraud  and  the  scienter  constitute  the  'grounds  of  the  action.  A 
knowledge  of  the  falsity  of  the  representations  must  rest  with  the  party 
making  them,  and  he  must  use  means  to  deceive. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  J.  W.  Cochran,  Judge,  pre- 
siding. 

Mr.  D.  McCulloch,  and  Messrs.  James  &  Jack,  for  the 
appellants : 

To  constitute  fraud  and  deceit  in  a  sale,  the  representations 
must  be  knowingly  false,  and  have  relation  to  a  material 
matter.  It  must  have  related  to  the  fraud  charged  in  the 
declaration;  it  must  have  been  relied  on;  it  must  have  been 
in  relation  to  a  matter  in  regard  to  which  the  party  defrauded 
had  a  right  to  rely,  and  the  party  must  have  been  in  the 
exercise  of  reasonable  prudence,  and  the  fact  must  be  such 
that  in  the  exercise  of  such  prudence  he  could  not  have  dis- 
covered the  truth.  Weatherford  v.  Fishback,  3  Scam.  170; 
MeConnell  v.  Wilcox,  1  id.  344. 

A  party  is  not  guilty  of  fraud  unless  he  knowingly  misrep- 
resents a  fact  with  a  fraudulent  intent,  and  the  fact  misrepre- 
sented must  be  material,  and  one  upon  which  the  other  party 
has  a  right  to  rely.     Sims  v.   Klein,  Breese,  302 ;    Walker  v. 


344  Schwabacker  et  al.  v.  Riddle.  [June 


Brief  for  the  Appellee.     Opinion  of  the  Court. 


Hough,  59  111.  375;  Gage  v.  Lewis,  68  id.  604;  Tone  v.  Wil- 
son, 81  id.  529;  Mitchell  v.  Deeds,  49  id.  416;  St.  Louis  and 
Southeastern  Railway  Co.  v.  Rice,  85  id.  406. 

Before  a  purchaser  can  allege  fraud  upon  his  vendor,  he 
must  be  free  from  fault  himself.  Starr  v.  Bennett,  5  Hill, 
303;  Gordon  v.  Parmalee,  2  Allen,  214;  Moore  v.  Turtelville, 
2  Bibb,  602;  Parley  v.  Freeman,  2  Smith  C.  C.  55;  Brown 
v.  Castles,  11  Cush.  350;  Bell  v.  Byerson,  11  Iowa,  234;  2 
Addison  on  Torts,  1016. 

Messrs.  Barnes  &  Muir,  for  the  appellee: 

It  is  not  necessary  that  fraud  should  be  proved  by  direct 
and  positive  evidence.  It  may  be  shown  by  circumstantial 
evidence,  and  great  latitude  is  allowed  in  the  admission  of 
evidence  to  show  it.  Bigelow  on  Frauds,  476,  477;  Hopkins 
v.  Sievert,  58  Mo.  201;  Zebra  v.  Miller,  16  Pa.  488;  Smalley 
v.  Hale,  37  Mo.  102. 

Fraud  and  deceit  in  the  defendant  and  damage  to  the  plain- 
tiff are  sufficient  for  a  cause  of  action.  Weatherford  v.  Fish- 
bach,  3  Scam.  170;  Barney  v.  Dewey,  13  Johns.  224;  Upton 
v.  Vail,  6  id.  181 ;  2  Hilliard  on  Torts,  137 ;  Barnes  v.  Morgan, 
37  111.  260. 

If  a  principal  ratifies  a  fraud  and  retains  the  proceeds,  he 
will  be  liable:     Bigelow  on  Frauds,  366-368. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case,  for  deceit,  brought  by 
Archibald  Kiddle,  against  Henry  and  Jacob  Schwabacker, 
Newman,  Ullman  and  Fosbender.  At  the  time  the  action 
was  brought,  Fosbender  was  not  a  resident  of  the  State,  and 
hence  he  has  never  been  served  with  process. 

The  Schwabackers,  Newman,  Ullman  and  Fosbender  were 
in  partnership  in  the  distillery  business,  in  Sparland,  Mar- 
shall county.  Fosbender  owned  the  distillery,  and  the  other 
members  of  the  firm  furnished  the  capital  to  carry  on  the 
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business.  In  December,  1870,  the  firm  was  dissolved,  and 
Riddle  succeeded  appellants  as  a  partner  with  Fosbender. 
He  claims  that  in  the  purchase  of  the  partnership  property 
belonging  to  the  old  firm,  he  was  cheated  out  of  the  sum  of 
$2677.09,  by  false  and  fraudulent  representations  made  by 
defendants,  in  regard  to  the  amount  the  goods  purchased 
inventoried.  On  the  other  hand,  appellants  claim  that  they 
had  no  contract  with  Riddle,  and  made  no  sale  to  him;  that 
they  sold  their  interest  in  the  partnership  property  to  Eos- 
bender,  and  that  Riddle  became  a  partner  with  Fosbender, 
under  a  contract  made  between  themselves. 

On  the  questions  of  fact  submitted  to  the  jury  a  verdict 
and  judgment  were  rendered  in  favor  of  plaintiff,  and  that 
judgment  was  affirmed  in  the  Appellate  Court. 

Before  the  old  firm  sold  out,  an  invoice  was  taken  of  all 
property  belonging  to  the  firm,  and  it  was  invoiced,  by  three 
persons  selected  for  that  purpose,  at  §11,593.07.  It  also  ap- 
pears that  the  firm  was  indebted  to  the  First  National  Bank  of 
Peoria,  in  the  sum  of  $14,270.07.  Riddle  claims  that,  under 
the  agreement,  he  was  to  take  the  firm  property  at  the  invoice 
price,  but  when  he  and  Fosbender  closed  up  the  transaction 
and  gave  their  notes,  $2677.08  was  added  to  the  invoice  by 
the  defendants,  and  they  falsely  and  fraudulently  represented 
that  $14,270.07  was  the  true  amount  of  the  goods,  as  shown 
by  the  invoice.  For  the  purpose  of  proving  fraud  on  the 
defendants,  books  containing  entries  after  the  sale  had  been 
made  were  allowed  to  be  read  in  evidence.  These  entries 
were  made  under  date  of  December  10,  1870,  and  were 
entered  up,  as  appears  from  the  evidence  of  Hawthorn,  the 
book-keeper,  by  direction  of  Fosbender,  in  the  absence  of 
appellants.  The  amount  of  highwines  on  hand  when  the 
invoice  was  made  was  $1197.18.  To  this  item  was  added 
$2677.10,  making  the  item  appear  to  be  $3874.28,  when  it 
should  only  be  $1197.18. 

Had  the  appellants  changed  or  directed  a  change  in  the 
invoice,  they  would  have  been  responsible  for  their  acts,  and 
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the  books  showing  a  change  in  the  invoice  would  have  been 
proper  evidence;  but  they  could  not  be  bound  by  what  Eos- 
bender  may  have  caused  to  be  entered  in  the  books  in  their 
absence,  and  without  their  direction.  This  entry  was  made 
after  the  partnership  assets  had  been  sold,  and  after  appel- 
lants had  left,  and  what  Fosbender  did  or  caused  to  be  done 
to  the  invoice  or  books,  after  that  time,  could  not  be  binding 
on  appellants,  in  the  absence  of  authority  from  them  to  him 
to  act;  and  as  none  was  shown,  it  was  error  to  allow  this 
evidence  to  go  to  the  jury. 

At  the  request  of  plaintiff,  the  court  gave  to  the  jury  six- 
teen instructions,  and  the  defendants  excepted  to  the  ruling 
of  the  court,  and  now  claim  that  the  most  of  those  instruc- 
tions are  erroneous.     Instruction  No.  2  reads  as  follows: 

"  If  a  party  misrepresent  a  fact  within  his  own  knowledge, 
to  the  injury  of  a  third  party,  an  action  will  lie  for  damages, 
if  any,  for  such  misrepresentation."  » 

This  instruction  is  liable  to  several  serious  objections.  In 
the  first  place,  a  misrepresentation,  to  be  actionable,  must  be 
a  material  one,  or  no  action  will  lie.  In  the  second  place,  in 
an  action  for  deceit  no  recovery  can  be  had  unless  the  plain- 
tiff himself  exercised  ordinary  prudence  to  guard  against  the 
deception  and  fraud  practiced  upon  him,  unless  he  has  been 
thrown  off  his  guard  by  the  other  party.  These  two  princi- 
ples were  entirely  ignored  by  the  instruction,  and  the  jury, 
under  this  direction  of  the  court,  was  at  liberty  to  find 
against  the  defendants  if  they  misrepresented  any  immaterial 
fact,  however  remote,  and  the  plaintiff  exercised  no  precau- 
tion whatever  to  guard  against  imposition.  This  is  not  a 
sound  rule  to  be  adopted,  and  as  the  instruction  was  calcu- 
lated to  mislead  the  jury,  it  ought  not  to  have  been  given. 

Instruction  No.  5  was  as  follows : 

"The  acts  and  declarations  of  Fosbender,  if  any,  are  bind- 
ing upon  the  Schwabackers  and  Newman  and  Ullman  to  the 
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extent  it  shall  appear,  from  the  evidence,  he  is  to  be  regarded  as 
acting  as  their  agent.  His  acts  and  declarations,  if  any 
appear  from  the  evidence  to  have  been  instigated  or  approved 
by  them,  will  be  binding  on  them." 

If  Fosbender  had  been  authorized  to  transact  any  business 
for  the  Schwabackers,  Newman  and  Ullman,  the  instruction 
might  have  been  well  enough;  but  the  record  contains  no 
evidence  that  he  was  their  agent.  The  contract  out  of  which 
this  litigation  arose,  is  conclusive  of  the  fact  that  no  agency 
ever  existed.  When  the  contract  was  made,  defendants  acted 
for  themselves,  while  Kiddle  and  Fosbender  were  purchasing 
in  their  own  behalf  the  partnership  property.  The  defend- 
ants never  procured  Fosbender  to  negotiate  any  sale  with 
Riddle.  They  knew  nothing  that  occurred  between  Fosben- 
der and  Riddle  prior  to  the  day  the  trade  was  closed,  and  on 
the  day  the  trade  was  closed  Schwabacker  and  Newman  acted 
as  vendors  of  the  partnership  assets,  while  Fosbender  and 
Riddle  acted  as  purchasers.  How  any  agency  could  arise 
out  of  this  transaction  it  is  difficult  to  perceive;  but,  not- 
withstanding this,  the  instruction  was  an  invitation  to  the 
jury  to  enter  upon  a  field  of  conjecture,  without  any  proof  to 
control  their  deliberations. 

Instruction  No.  13,  given  for  the  plaintiff,  reads  as 
follows: 

"  It  is  not  necessary,  in  this  case,  that  the  plaintiff  should 
show  any  prior  conspiracy  or  combination  between  the  de- 
fendants to  defraud  the  plaintiff;  it  is  enough  if  the  evidence 
shows  that  a  sale  was  made  to  Riddle,  or  Riddle  and  Fos- 
bender, and  that  the  agreed  price  was  for  the  value  of  the 
property,  as  shown  by  a  certain  invoice,  and  that  notes  were 
to  be  taken  for  the  amount,  and  that  the  defendants  had 
notes  drawn  for  $2677.09  more  than  the  value  of  the  prop- 
erty as  shown  by  such  invoice ;  and  if  the  plaintiff,  before 
signing  the  notes,  asked  if  they  were  for  the  amount  of  the 
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invoice,  and  Fosbender  said  they  were,  in  the  presence 
and  hearing  of  the  other  defendants,  and  if  Riddle  relied 
upon  such  statement  in  signing  the  notes,  which  was  known 
to  the  defendants,  then  such  conduct  and  representations 
would  amount  to  a  fraud  in  the  other  defendants,  if  they 
resulted  in  damages  to  the  plaintiff." 

Under  this  instruction,  if  the  jury  found  the  defendants 
had  made  a  mistake  in  fixing  the  amount  for  which  the  notes 
were  taken,  they  would  be  liable,  although  the  most  perfect 
fairness  and  honesty  attended  the  transaction.  We  are  aware 
of  no  authority  which  will  sanction  a  recovery  in  an  action  for 
deceit,  unless  a  false  representation  has  been  made  know- 
ingly, with  intent  to  deceive.  As  said  in  Weathford  v.  Fish* 
bach,  3  Scam.  170:  "The  fraud  and  the  scienter  seem  to 
constitute  the  grounds  of  the  action.  A  knowledge  of  the 
falsity  of  the  representations  must  rest  with  the  party  making 
them,  and  he  must  use  means  to  deceive."  Walker  v.  Hough, 
59  111.  378;  Mitchell  v.  Deeds,  49  id.  418;  Tone  v.  Wilson,  81 
id.  529. 

Again,  under  this  instruction  a  recovery  may  be  had 
although  the  plaintiff  was  deceived  from  a  total  want  of  rea- 
sonable care  on  his  part.  At  the  time  the  notes  were  signed, 
as  we  understand  the  evidence  of  plaintiff  himself,  the 
invoice,  which  showed  the  correct  amount  of  the  goods,  was 
present,  and  in  the  hands  of  one  of  the  defendants.  If  that 
be  true,  and  it  could  have  been  obtained  and  inspected  by  the 
plaintiff,  and  he  failed  and  neglected  to  do  so,  but  relied  upon 
a  statement  made  by  Fosbender  at  the  time,  it  was  for  the 
jury  to  determine  whether,  under  the  evidence,  he  had  exer- 
cised proper  diligence  to  guard  against  deception,  and  if  lie 
did  not,  he  could  not  recover.  But  this  principle  was  ignored 
in  this  and  other  instructions  given  for  the  plaintiff.  Indeed, 
this  principle  is  not  stated,  but  seems  to  be  ignored  in  all  of 
the  instructions  given  for  the  plaintiff.  This  last  instruction, 
in  our  judgment,  was  calculated  to  mislead  the  jury.    We  are 
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satisfied  the  law  which  must  govern  the  case  was  riot  given 
to  the  jury. 

For  the  errors  indicated,   the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


Marion  Munger  et  at 

v. 

Augustus  Jacobson,  Receiver. 

Filed  at  Ottawa  June  20,  1881. 

1.  Practice — deciding  case  as  to  part,  and  continuing  as  to  others.  Where  the 
liability  of  the  defendants  in  a  chancery  case  is  several,  and  not  joint,  and 
they  are  properly  joined,  and  the  measure  of  the  liability  is  fixed  as  to 
each,  so  that  the  subsequent  proceedings  can  not  change  it,  it  will  not  be 
error  to  render  final  decree  as  to  one  or  two,  and  retain  the  cause  as  to  the 
others. 

2.  On  bill  by  a  receiver  of  an  insolvent  bank  to  enforce  the  liability  of 
its  stockholders  for  double  the  amount  of  their  stock,  under  the  bank 
charter,  where  it  appears  that  two  defendants  are  the  only  solvent  stock- 
holders residing  within  the  State,  and  that  the  debts  of  the  bank  exceed  the 
total  of  its  assets  and  all  the  stock  liabilities,  so  that  the  whole  of  such  de- 
fendants' liability  will  be  needed  for  the  payment  of  the  debts,  there  is  no 
reason  for  deferring  a  decree  against  them  until  the  making  of  the  final 
decree  of  distribution  in  the  case,  but  it  may  be  rendered  at  once. 

3.  Interest — on  stockholder' 's  liability.  Interest  is  not  recoverable  in  an 
action  against  a  stockholder  to  enforce  his  liability  to  creditors  of  the  corpo- 
ration for  double  the  amount  of  his  stock. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Samuel  M.  Moore,  Judge,  pre- 
siding. 
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Messrs.  Williams  &  Thompson,  for  the  appellant  Marion 
Munger: 

The  suit  in  equity  is  not  divisible.  Separate  decrees  against 
the  various  defendants,  which  do  not  settle  the  rights  of  all 
parties,  can  not  be  entered.      Gage  v.  Rohrbaclc,  56  111.  262. 

It  was  error  to  enter  a  decree,  which  was  essentially  an  in- 
terlocutory order,  while  the  cause  was  pending  on  reference 
to  the  master,  and  to  award  execution.  It  was  error  to  con- 
solidate the  causes  without  consent  of  parties.  The  cross- 
errors  are  not  well  assigned.  The  statute  does  not  give 
interest  upon  this  liability.     Rev.  Stat.  chap.  74,  sec.  2. 

Interest  can  not  be  recovered  in  this  State  in  any  case 
except  when  the  statute  authorizes  it.  At  common  law  it 
could  be  recovered  in  no  case  except  where  there  was  an 
express  agreement  to  pay.  Interest  may  then  be  regarded 
as  depending  upon  and  as  the  creature  of  the  statute.  Had- 
ison  County  v.  Bartlett,  1  Scam.  69;  City  of  Pekin  v.  Rey- 
nolds, 31  111.  529;  Illinois  Central  Railroad  v.  Cobb,  72  idL 
148. 

In  Chicago  v.  AlcocJc,  86  id.  384,  the  following  cases  hold 
expressly  that  interest  is  not  to  be  added  to  the  limit  of 
the  liability  of  the  stockholder:  Cole  Y.Butler,  43  Me.  401; 
Sachett's  Harbor  Bank  v.  Blake,  3  Rich.  Eq.  (S.  C.)  225. 

Messrs.  Walker  &  Carter,  for  the  appellant  Reuben 
Hatch : 

The  first  error  assigned,  is  the  only  one  we  shall  urge : 
that  the  court  erred  in  rendering  a  decree  for  the  payment 
of  money  by  these  appellants,  on  the  hearing  on  the  petition 
of  the  receiver  in  said  cause,  on  motion  of  said  receiver, 
leaving  said  cause  pending  and  undetermined. 

As  Ave  understand  the  rules  of  practice,  which  have 
become  rules  of  law,  the  decree  upon  the  petition  of  the 
receiver  should  have  been  interlocutory,  not  final.  Daniels' 
Ch.  Pr.  986,  993;   Coales  v.  Cunningham,  80  111.  467. 
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Messrs.  Mattocks  &  Mason,  for  the  appellee  and  credi- 
tors of  the  bank : 

The  appellants,  Munger  and  Hatch,  were  stockholders  in 
the  Bank  of  Chicago,  holding  $15,000  and  $5000  of  stock, 
respectively.  They  were  therefore  liable  in  the  respective 
sums  of  $30,000  and  $10,000,  for  all  debts  which  the  bank 
owed  while  they  held  their  stock,  and  for  three  months  after. 
Fuller  v.  Ledden,  87  111.  310. 

The  appellants  do  not  question  their  liability  under  the 
charter,  or  their  accountability  to  the  receiver,  as  the  repre- 
sentative of  the  general  creditors.  They  claim  (1),  that 
separate  decrees  can  not  be  entered  in  equity  against  separate 
defendants;  and  (2),  that  they  are  liable  only  for  the  amount 
of  the  stock  held  by  them, — not  for  double  the  amount. 

On  the  rightfulness  of  the  procedure  herein,  we  submit  the 
following  cases:  Gage  v.  Rohrback,  56  111.  262;  Gastleman 
v.  Holmes,  4  J.  J.  Marshall,  5;  Gaines  v.  Chew,  2  How.  619  ; 
Viiswell  v.  Stone,  48  Me.  401 ;  Derrick  v.  Lamar  Ins.  Go.  74 
111.  404;  Ogilvie  v.  Knox  Ins.  Go.  22  How.  380;  Pearce  v. 
Pearce,  77  111.  284;  Erickson  v.  Nesmith,  46  N.  H.  371; 
McConn  v.  Delany,  2  Bibb,  440;  Hodges  v.  Mulliken,  1 
Bland,  503 ;  Gwing's  case,  id.  370 ;  Royall  v.  Johnson,  1 
Rand.  421. 

That  the  stockholders  are  liable  to  pay  interest  on  the 
amount  of  their  liability,  counsel  cited  Burr  v.  Wilcox,  22 
N.  Y.  551;  Frazer  v.  Little,  13  Mich.  195;  Brainard  v. 
Jones,  18  N.  Y.  35;  Chemical  National  Bank  v.  Bailey,  12 
Blatchf.  480;  Tazwell  v.  Saunders,  13  Gratt.  354;  United 
States  v.  Arnold,  1  Gal.  348;  9  Cranch,  104;  Casey  v.  Galli, 
94  U.  S.  673;  Bedell  v.  Janney,  4  Gilm.  193;  Myers  v. 
Walker,  24  111.  133;    Judge  v.  Heydock,  8  N.  H.  491. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

In  this  proceeding  for  the  enforcement  of  the  stock  lia- 
bility of  stockholders  to  double  the  amount  of  their  stock, 
under  section  3  of  the  charter   of  the  Bank  of  Chicago,  and 


352  Hunger  et  al.  v.  Jacobson,  Receiver.         [June 

Opinion  of  the  Court. 

for  the  distribution  of  the  amount  thereof  among  the  credi- 
tors of  the  bank,  there  was  a  decree  against  Hunger  and 
Hatch,  two  of  the  stockholders. 

The  present  appeal  is  only  by  them.  Their  liability,  as 
found  under  the  charter,  is  not  questioned;  but  they  claim  it 
was  erroneous  to  decree  against  them  at  the  then  stage  of 
the  proceedings;  that  as  the  suit  of  Cunningham  v.  The 
Bank  stood  at  that  time,  by  the  decree  of  February  2,  1878, 
referred  to  the  master  to  take  an  account  of  all  debts  and 
liabilities  of  the  bank,  and  of  all  the  stockholders,  and 
report  the  amount  of  stock  held  by  them,  and  their  solvency 
or  insolvency,  and  report  the  evidence  of  his  findings 
thereon,  there  should  have  been  no  decree  against  them 
until  at  the  time  of  a  final  decree  with  respect  to  all  parties, 
and  a  final  disposition  of  the  entire  case.  There  are  cases 
where  there  are  several  parties,  with  distinct  and  several  re- 
sponsibilities, in  which  the  court  may  decree  as  to  one,  and 
retain  the  cause  as  to  the  others.  Thus  in  Gage  v.  Rohrback, 
56  111.  262,  a  case  in  which  Rohrback  filed  a  bill  against 
Gage,  the  city  of  Chicago,  and  several  other  defendants,  and 
a  demurrer  of  Gage  had  been  overruled, — we  there  said: 
"  After  overruling  the  demurrer,  the  court  *  *  had  the 
undoubted  right  to  decree  the  relief  against  the  plaintiff  in 
error  (Gage),  *  *  and  the  court  might  then  have  ren- 
dered a  final  decree  granting  relief  against  him.  But  there 
being  other  defendants,  some  of  whom  had  answered,  some 
had  demurred,  and  others' having  taken  no  steps,  the  usual 
practice  justified  the  court  in  reserving  the  decree.  *  *  * 
As  plaintiff  in  error  abided  by  his  demurrer,  he  could  not 
*  *  *  prevent  the  court  from  rendering  a  final  decree 
on  the  demurrer  against  him,  nor  could  he  thus  arrest  the 
progress  of  the  case  as  to  the  other  defendants." 

In  Casileman  v.  Holmes,  4  J.  J.  Marshall,  5,  a  case  strong^ 
resembling  the  present,  it  was  said:  "The  propriety  of 
decreeing  against  part  and  continuing  the  cause  as  to  the 
other  defendants,  is  questioned.     We  can  not  perceive  that 
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it  was  erroneous  to  take  that  course  in  this  case.  The  liabil- 
ity of  the  defendants  is  several,  and  not  joint.  They  were 
properly  united  in  the  same  action,  *  *  *  but  when 
the  rule  of  apportionment  was  ascertained,  and  the  cause 
prepared  as  to  any  one,  we  can  not  see  any  sufficient  reason 
why  he  should  not  be  decreed  to  do  justice,  without  delay- 
in  £  until  others  can  be  reached." 

There  is,  then,  the  warrant  of  authority  for  decreeing 
against  the  appellants  before  the  time  of  the  final  disposition 
of  the  case,  and  there  can  be  no  cause  of  complaint  on  their 
part  for  so  doing. 

It  appears  in  the  case,  that  Munger  and  Hatch  are  the  only 
solvent  stockholders  residing  within  this  State;  that  the  debts 
of  the  bank  exceed  the  total  sum  of  its  assets  and  all  the 
stock  liabilities,  so  that  the  whole  amount  of  appellants' 
liabilities  will  be  needed  for  the  payment  of  the  debts.  The 
amount  of  that  liability  can  not  be  affected  by  any  subsequent 
proceeding  to  be  had  in  the  case.  As  the  amount  of  their 
liability  must  be  paid  by  them  in  any  event,  it  will  not  con- 
cern them  what  further  decree  may  be  rendered  with  respect 
to  other  stockholders,  or  how  distribution  may  be  made 
among  the  several  creditors.  There  is  no  reason,  then,  for 
the  delay  of  decree  against  appellants  until  the  making  of 
the  final  decree  of  distribution  in  the  case,  but,  on  the  con- 
trary, as  we  refuse  to  allow  interest  on  the  liability,  there  is 
strong  reason  against  such  delay  and  in  favor  of  a  decree 
at  once,  which  will  be  bearing  interest. 

Piper  and  others,  creditors   who  appealed  from  a  previous 

order  in   the  case   enjoining  them  from   prosecuting  suits  at 

law,  and  whose  appeal  has  been  dismissed,  have  presumed  to 

file  an  argument  in  the   case  of  this   appeal  of  Munger  and 

Hatch,  which,  of  course,  is  out   of  place  here;  but  noticing 

that  it  makes  the  point  that  the   remedy  for  the  enforcement 

of  this  stock   liability   is   at   law    only,  and   not   in    equity, 

according  to  former  decisions  of  this  court,  we  will  observe 

that  that  question  does  not  arise  upon  this  appeal  of  Munger 
23—99  III.  • 
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and  Hatch,  and  this  opinion  is  not  to  be  taken  as  expressive 
of  any  opinion  in  regard  thereto.  Munger  and  Hatch  have 
never  taken  any  such  objection;  but,  to  the  contrary,  they 
seem  rather,  in  their  answers,  to  invoke  the  exercise  of  chan- 
cery jurisdiction  in  the  matter. 

A  cross-error  is  assigned  in  the  non-allowance  of  interest 
on  the  amount  of  the  stock  liability.  Appellees  claim  they 
were  entitled  to  interest  thereon,  either  from  the  time  when 
the  Bank  of  Chicago,  being  "wholly  insolvent,"  made  an 
assignment,  July  10,  1874,  or  from  the  time  of  commence- 
ment of  suit  upon  this  liability,  December  23,  1874.  The 
court  below  denied  interest. 

The  adjudged  cases  as  to  the  allowance  of  interest  upon 
such  a  liability  are  not  harmonious.  Burr  v.  Wilcox,  22 
N.  Y.  551,  Casey  v.  Galli,  94  U.  S.  673,  are  cases  in  which 
interest  was  allowed.  In  Cole  v.  Butler,  43  Me.  401,  Sack- 
ett's  Harbor  Bank  v.  Blake,  3  Rich.  Eq.  225,  it  was  denied. 
The  tenor  of  our  own  decisions  is  rather  against  the  allow- 
ance of  interest  generally,  except  in  cases  where  the  statute 
authorizes  it:  Madison  County  v.  Bartlett,  1  Scam.  69;  Ill- 
inois Central  Railroad  Co.  v.  Cobb,  72  111.  148,  and  other 
cases. 

'  The  present  is  certainly  not  embraced  within  the  cases  in 
which  the  statute  gives  interest,  and  we  think  its  disallow- 
ance here  best  accords  with  our  own  decisions  upon  the  sub- 
ject of  interest. 

The  decree,  as  respects  Munger  and  Hatch,  is  affirmed. 

Decree  affirmed. 


1881.]        The  People  ex  rel.  v.  Manp.  Co.  et  al.  355 

Syllabus. 

The  People  ex  rel.  John  P.  Adams 

v. 

The  Goss  &  Phillips  Manufactuking  Company  et  al. 

Filed  at  Ottawa  June  20,  1881. 

1.  Stockholder's  shares — sale  on  execution.  The  secretary  of  a  private 
corporation  is  a  proper  officer  of  the  company  with  whom  to  leave  a  copy 
of  an  execution  by  a  sheriff,  in  order  to  effect  a  levy  upon  the  shares  of  a 
stockholder  in  the  company.  The  word  "clerk,"  in  the  statute,  means  the 
officer  having  the  custody  of  the  books  and  records  of  the  company,  and  the 
word  "secretary"  is  but  another  name  for  the  same  officer. 

2.  Same — who  to  certify  to  copy  of  execution,  in  order  to  make  levy  on  shares 
of  stock.  The  statute  requiring  an  attested  copy  of  an  execution  to  be  deliv- 
ered to  the  clerk,  etc.,  of  a  corporation,  as  a  prerequisite  to  a  levy  upon  the 
shares  of  stock  held  by  the  defendant  in  execution  in  the  corporation,  does 
not  require  the  clerk  of  the  court  to  verify  such  copy,  and  attest  it  by  the  seal 
of  the  court.  The  sheriff  holding  the  execution  may  properly  certify  to  the 
correctness  of  the  copy. 

3.  Same — verification  of  copy  of  execution.  A  copy  of  an  execution  directed 
to  the  sheriff  of  a  certain  county,  delivered  by  him  to  the  clerk  of  a  corpora- 
tion, having  indorsed  upon  it  the  words :  "  the  within  is  a  true  copy  of  the 
execution  and  fee  bill  in  my  hands,  under  which  I  have  seized  the  shares  of 
stock  of  the  within  named  defendant,"  etc.,  but  not  signed  by  the  sheriff,  is 
officially  verified  or  attested,  within  the  requirement  of  the  statute  relating 
to  levy  on  shares  of  stock  in  corporations.  The  language  identifies  the 
maker  of  the  indorsement. 

4.  Same — duty  to  transfer  stock  sold  on  execution  to  purchaser.  The  purchaser 
of  stock  in  a  corporation,  at  sheriff's  sale,  has  a  right,  under  the  statute,  on 
leaving  with  the  officer  of  the  corporation  whose  duty  it  is  to  record  trans- 
fers of  shares,  within  fifteen  days  after  the  sale,  an  attested  copy  of  the  exe- 
cution and  of  the  return  thereon,  to  have  the  corporation  consent  to  hold 
possession  of  the  stock  for  him,  and  to  have  his  title  made  manifest  by  the 
necessary  transfer  upon  the  books,  and  by  the  issue  of  new  stock  certificates 
directly  to  him,  for  the  shares  sold  to  him. 

5.  Same — levy  on  shares  of  stock — when  actual.  An  actual  levy  upon  shares 
of  stock  held  by  a  debtor  in  a  corporation  is  accomplished  by  the  sheriff,  where 
he  has  exhibited  to  the  keeper  of  the  stock  books  of  the  corporation  his  exe- 
cution, and  on  demand,  for  the  purpose  of  levy,  has  procured  and  received 
from  the  corporation  "a  certificate  of  the  number  of  shares  or  amount  of 
interest  held  by  the  judgment  debtor,"  and  has  indorsed  upon  his  execution 
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a  statement  that  the  shares  named  in  the  certificate  are  taken  in  execution,  or 
levied  upon.  When  the  sheriff  delivers  to  the  proper  officer  of  the  corpora- 
tion an  attested  copy  of  the  execution,  the  stock  of  the  debtor  shall  be  consid- 
ered as  seized  on  execution.     This  is  only  a  constructive  levy. 

6.  The  officer  of  a  corporation  may  have  the  right,  before  giving  to  the 
sheriff  a  certificate  of  the  shares  held  by  the  judgment  debtor,  to  require  not 
only  an  exhibition  of  the  execution,  but  also  an  attested  copy  of  the  execu- 
tion, as  a  voucher  for  his  act  in  surrendering  to  the  sheriff  the  shares  of  stock 
to  be  levied  upon.  But  the  right  to  such  voucher  may  be  waived  by  the  cor- 
poration, and  this  is  done  by  giving  the  certificate  of  the  debtor's  shares  to 
the  sheriff.  The  giving  such  certificate  is  a  waiver  of  any  defect  in  the 
attestation  of  the  copy  of  the  execution  delivered. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant : 

The  word  "clerk,"  as  an  officer,  and  not  as  an  employee, 
is  synonymous  with  "  secretary ."     Bouv.  Law  Die.  "Clerk." 

Various  names  are  applied  to  offices  and  officers  in  differ- 
ent corporations  which  are  synonymous.  Thus,  to  manage 
the  affairs  of  a  corporation,  we  have  "trustees,"  "managers," 
"directors,"  "wardens,"  "vestrymen."  To  keep  records, 
"clerk,"  "secretary."  To  keep  money,  "  cashier,"  "treas- 
urer." To  preside  at  meetings,  "president,"  "chairman," 
"  moderator." 

Ex  vl  termini,  when  a  statute  uses  any  one  of  those  terms, 
a  corporation  that  uses  any  other  synonymous  term  is  within 
the  statute.  To  give  it  any  other  construction  is  sticking  in 
the  bark. 

What  is  meant  by  "  leave  with,"  as  used  in  section  53  of 
the  act  relating  to  corporations,  in  force  July  1,  1872?  In 
Whitman  v.  Fisher,  74  111.  147,  this  court  held,  that  "leav- 
ing a  copy  with"  is  equivalent  to  "  delivering  a  copy,"  and 
of  course  the  f<  delivering  of  a  copy,"  used  in  the  officer's 
return,  must  be  equivalent  to  "  leaving  a  copy  with,"  used 
in  the  statute. 
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The  "attested"  copy  of  the  execution  required  to  be  left 
with  the  clerk  of  the  corporation,  does  not  mean  a  certified 
copy  made  by  the  clerk  of  the  court,  attested  by  the  seal  of 
the  court.  Such  copy  may  be  made  and  attested  by  the 
sheriff  having  the  writ  in  his  hands.  The  writ  is  not  a 
record  until  it  is  returned  and  filed.  1  Starkie's  Ev.  *330; 
Buller's  Nisi  Prius,  234. 

Mr.  S.  M.  Millard,  for  the  appellees: 

A  levy  upon  shares  of  stock  in  a  corporation  can  only  be 
made  by  following  the  statute.  Titcomb  v.  Union  Marine 
and  Life  Ins.  Co.  8  Mass.  334;  Howe  v.  Starkweather,  17 
id.  240. 

At  common  law,  stock  in  a  corporation  is  not  subject  to 
seizure  and  sale  on  execution,  and  the  statute  which  gives 
the  right  must  be  strictly  pursued.  Benson  v.  Smith,  42  Me. 
415 ;  James  v.  Pontiac  and  Groveland  P.  R.  B.  Co.  8  Mich.  91. 

It  is  like  the  service  of  a  summons, — the  statutory  require- 
ments must  be  followed.  Mack  v.  Brown,  73  111.  295;  Cairo 
and  Vincennes  Railroad  Co.  v.  Jollier,  72  id.  520. 

And  the  return  must  show  how  the  service  was  made.  It 
must  be  certain  to  every  intent.  Ball  v.  Shattuck,  16  111. 
299 ;  Herman  on  Execution,  373. 

The  statute  requires  an  attested  copy  of  the  execution  to 
be  left  with  the  clerk,  treasurer  or  cashier  of  the  company, 
if  there  be  any,  otherwise  with  any  officer  or  person  having 
the  custody  of  the  books  and  papers  of  the  corporation,  and 
the  property  (stock)  shall  be  considered  as  seized  on  execu- 
tion when  the  copy  is  so  left.  In  this  return  it  is  not  shown 
that  there  was  no  clerk,  treasurer  or  cashier.  The  officer 
does  not  return  that  fact,  nor  does  he  return  the  fact  that  he 
left  an  attested  copy  of  the  execution  with  any  such  officer, 
or  with  any  person  having  the  custody  of  the  books  and 
papers  of  the  corporation,  as  the  law  requires.  Cairo  and 
Vincennes  Railway  Co.  v.  Joiner,  72  111.  520;  Mack  v.  Brown, 
73  id.  295. 
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That  the  word  "attested,"  in  the  act,  means  authenticated, 
counsel  cited  Vance  v.  Peardon,  2  Nott  &  McCord,  299; 
Ladd  v.  Blunt,  4  Mass.  402;  Jenkins  v.  Kinsley,  Coleman  & 
Caine's  Cases,  136;  Pipoon  v.  Jenkins,  2  Johns.  Cas.  119; 
Princeton  Bank  v.  Crozer,  2  Zabr.  383. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  by  Adams  from  the  judgment  of  the 
Appellate  Court  for  the  First  District,  whereby  a  judgment  of 
the  Superior  Court  of  Cook  county  was  affirmed,  denying  a 
petition  of  Adams  for  a  writ  of  mandamus,  to  compel  the  cor- 
poration to  transfer  to  him  upon  its  books  certain  shares  of 
stock  standing  in  the  name  of  Church,  and  to  issue  new 
certificates  for  the  same  to  Adams. 

Upon  the  facts  disclosed  in  the  record,  we  think  Adams  is 
entitled  to  have  the  new  certificates  issued  to  him,  and  to 
have  the  shares  transferred  to  him  on  the  books  of  the  corpo- 
ration. 

Our  statute  declares:  "The  share  or  interest  of  a  stock- 
holder in  any  corporation  may  be  taken  on  execution,  and 
sold  as  hereinafter  provided."  (Sec.  52,  chap.  77,  Rev.  Stat. 
1874,  p.  628.)  By  section  53  it  is  said:  "The  officer  shall 
leave  an  attested  copy  of  the  execution  with  the  clerk,  treasurer 
or  cashier  of  the  company,  or.  where  there  is  no  such  offi- 
cer, with  any  officer  having  the  custody  of  the  books  and 
papers  of  the  corporation,  and  the  property  shall  be  considered 
as  seized  on  execution  when  the  copy  is  so  left,  and  shall  be 
sold  in  like  manner  as  goods  and  chattels." 

It  is  provided  by  section  55,  that  "  the  officer  of  the  com- 
pany who  keeps  a  record  or  account  of  the  shares"  of  the 
stockholders  therein,  upon  the  exhibiting  to  him  of  "  the  exe- 
cution," shall  be  bound  to  give  a  certificate  of  the  number  of 
shares  held  by  the  judgment  debtor. 

By  section  56  it  is  provided,  that  "within  fifteen  days  after 
the  sale,  an  attested  copy  of  the  execution  and  of  the  return 
thereon  shall  be  left  with  the  officer  of  the   company   whose 
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duty  it  is  to  record  transfers  of  shares,  and  the  purchaser 
shall  thereupon  be  entitled  to  a  certificate  or  certificates  of 
the  shares  bought  by  him,  upon  paying  the  fees  therefor,  and 
for  recording  the  transfer." 

In  this  case,  Adams  recovered  a  judgment  against  Church 
in  the  Superior  Court  of  Cook  county,  on  the  15th  of  January, 
1877,  for  $494.02,  and  sued  out  an  execution,  which  was  de- 
livered to  the  sheriff  of  Cook  county  on  the  16th  day  of  that 
month,  and  the  sheriff,  upon  the  17th  day  of  the  same  month, 
exhibited  to  Charles  L.  Jenks,  the  secretary  of  the  Goss  & 
Phillips  Manufacturing  Company,  (a  corporation  under  the 
laws  of  Illinois,  whose  principal  office  was  in  the  county  of 
Cook,)  this  execution  against  Church.  Church  had  become 
a  stockholder  in  that  corporation  in  1871,  and  received  five 
stock  certificates  of  that  date,  each  for  ten  shares,  and  these 
shares  were  still  standing  on  the  books  of  the  corporation  in 
the  name  of  Church,  the  judgment  debtor  named  in  the  exe- 
cution. 

At  the  same  time  when  the  sheriff  exhibited  this  execution 
to  the  secretary  of  the  corporation,  he  also  delivered  to  him 
a  copy  of  the  execution,  with  a  written  indorsement  thereon, 
as  follows: 
f  To  the  Goss  <&  Phillips  Manufacturing  Company : 

"The  within  is  a  true  copy  of  the  execution  and  fee  bill 
in  my  hands,  under  which  I  have  seized  the  shares  of  stock 
of  the  within  named  defendant,  George  E.  Church,  in  said 
company,  and  his  interest  therein." 

This  indorsement  was  not  signed.  Thereupon  the  secretary 
of  the  company,  on  the  demand  of  the  sheriff,  gave  to  him  a 
certificate,  signed  by  him  as  secretary  of  the  company,  stating, 
"there  are  on  the  books  of  our  company  fifty  shares  of  stock 
standing  in  the  name  of  George  E.  Church,  as  follows,"  etc., 
giving  the  number  of  each  of  five  stock  certificates,  being 
numbers  50,  54,  55,  56  and  57,  respectively,  each  for  ten 
shares  of  stock,  and  each  dated  May  8,  1871.     The  sheriff 
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having  received  from  the  secretary  this  certificate  representing 
fifty  shares  of  stock  standing  on  the  books  of  the  company  in 
the  name  of  Church,  indorsed  upon  his  execution  that  he  had 
levied  upon  the  same,  and  proceeded  to  advertise  and  sell  the 
same  as  goods  and  chattels,  and  at  the  sale,  Adams,  the  cred- 
itor, became  the  purchaser.  The  sale  was  on  February  3, 
1877.  Within  fifteen  days  after  this  sale,  Adams,  the  pur- 
chaser, (on  Feb.  5,  1877),  delivered  to  the  secretary  of  the 
corporation,  whose  duty  it  was  to  record  transfers  of  shares 
on  the  books  of  the  company,  a  duly  attested  copy  of  the 
execution  and  of  the  return  of  the  sheriff  indorsed  thereon, 
showing  the  facts  as  here  stated,  and  demanded  that  these 
shares  of  stock  should  be  transferred  on  the  books  of  the 
company  to  him,  and  that  a  certificate  or  certificates  be  issued 
to  him  for  the  stock  so  bought  by  him.  This  was  refused, 
and  Adams  thereupon  brought  his    petition  for  a  mandamus. 

In  the  progress  of  the  cause  it  was  made  to  appear,  that  of 
the  certificates  issued  to  Church  in  1871$  four  had  been 
assigned  by  Church  to  the  Union  National  Bank,  and  one 
had  been  so  assigned  to  Alfred  Ray;  that  each  of  these  assign- 
ments was  made  before  the  date  of  Adams'  judgment,  and 
as  collateral  security  for  debts  due  from  Church,  and  that 
neither  of  the  debts  was  ever  paid,  and  that  the  certificates 
were  in  the  hands  of  the  assignees  before  the  judgment,  and 
still  so  continued  to  be  held;  but  no  transfers  of  the  stock 
had  ever  been  made  on  the  books  of  the  company,  nor  does 
it  appear  that  the  corporation,  or  the  judgment  creditor,  or 
the  sheriff,  had  any  notice  of  such  assignments  until  after 
Adams  had  demanded  the  transfer  to  him,  and  the  issue  of  new 
certificates  therefor. 

It  is  objected  to  the  validity  of  the  sale  by  the  sheriff,  that 
(as  is  insisted)  no  valid  levy  was  made  by  the  sheriff.  It  is 
contended  that  the  only  valid  levy  provided  for  by  this  statute 
consists  in  a  strict  compliance  with  the  provisions  of  section 
53,  and  that  there  is  a  failure  to  show  such  compliance,  in 
two  respects. 
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It  is  claimed  that  the  secretary  of  the  company  was 
not  the  proper  officer  with  whom  to  leave  a  copy  of  the 
execution.  The  statute  names  as  such  officer  the  "  clerk, 
treasurer  or  cashier"  of  the  corporation.  Where  a  clerk  is 
mentioned  as  an  officer  of  such  a  corporation,  and  not  as  a 
mere  employee,  we  understand  that  term  to  mean  that  officer 
who  usually  has  the  custody  of  the  books  and  records  of  the 
company.  The  secretary  of  such  a  corporation  is  but  another 
name  for  the  same  officer.  There  is  no  substance  in  this  ob- 
jection. 

Again,  it  is  said  that  the  copy  of  the  execution  left  with 
the  secretary  was  not  "  an  attested  copy."  It  is  even  claimed, 
that  to  be  an  attested  copy  it  was  essential  that  the  copy 
should  have  been  verified  by  a  certificate  by  the  clerk  of  the 
court  from  whose  office  it  was  issued,  attested  by  the  seal  of 
the  court.  The  statute  surely  does  not  expressly  require 
this,  and  we  find  no  good  reason  for  so  holding.  We  can 
not  doubt  that  a  sheriff  or  other  officer  having  in  his  hands 
legal  process  from  a  court,  may  properly  certify  to  the  correct- 
ness of  a  copy  thereof.  Had  the  sheriff  signed  his  name  offi- 
cially to  the  indorsement  found  on  the  back  of  the  copy  left, 
Ave  can  not  doubt  that  this  would  have  been  just  such  an 
attestation  as  is  provided  for  in  section  53.  As  it  is,  it  seems 
a  substantial  compliance  with  the  statute.  What  is  "an 
attested  copy?"  To  attest  means  to  verify.  The  word  attest 
is  derived  from  the  latin  words,  testis,  a  witness,  and  ad,  to, 
and  strictly  means  to  bear  witness  to.  In  the  connection 
used  in  this  statute,  an  attested  copy  is  a  copy  officially  ver- 
ified to  be  such.  The  execution  was  addressed  to  the  sheriff 
of  Cook  county.  He  alone  was  authorized  by  law  to  make  a 
levy  by  that  process.  When,  therefore,  that  sheriff  delivered 
a  copy  of  that  process,  having  indorsed  upon  it  the  words, 
"the  within  is  a  true  copy  of  the  execution  and  fee  bill  in  my 
hands,  under  which  I  have. seized  the  shares  of  stock  of  the 
within  named  defendant,"  etc.,  did  he  not  officially  verify 
the  correctness  of  the  copy  as   fully  as  if  he  had  signed  his 
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name  thereto?  The  very  language  of  the  indorsement  iden- 
tifies the  maker  thereof  as  certainly  as  if  his  name  had  been 
signed  thereto.  It  says,  the  process  is  "in  my  hands,"  and 
it  is  that  "  under  which  I  have  seized,"  etc.  Now,  none  other 
than  the  sheriff  of  Cook  county  could  lawfully  seize  under 
that  process  in  his  hands.  Be  this  as  it  may,  all  this  seems 
of  no  moment,  since  the  corporation  has  surrendered  its  custody 
of  the  stock  which  it  held  for  Church,  and  consented  to  hold 
the  same  for  the  sheriff.  Thus  the  possession  of  the  interest 
of  Church  in  the  property  of  the  corporation,  which  the  cor- 
poration held  for  Church,  was  changed  by  the  act  of  the 
corporation,  and  became  a  possession  in  the  corporation  for 
the  sheriff  as  the  instrument  of  the  law,  having  power  to  sell 
the  same. 

An  actual  levy  of  a  fi.  fa.  by  a  sheriff  upon  goods,  consists 
in  the  taking  such  possession  thereof  as  is  practicable,  in 
view  of  the  nature  and  character  of  the  property.  When 
this  is  done,  the  officer,  in  contemplation  of  law,  is  in  the 
actual  possession.  This  statute  seems  to  contemplate  an 
actual  levy  or  seizing  of  the  interest  of  the  debtor  before 
sale,  by  the  surrender  to  the  sheriff  by  the  corporation  of 
a  certificate  representing  that  interest,  and  stating  what  that 
interest  is.  And  the  statute  also  provides  for  a  constructive 
levy,  which  may  precede  such  actual  levy. 

The  actual  levy  is  accomplished  by  the  officer  when  he  has 
exhibited  to  the  keeper  of  the  stock  books  of  the  corporation 
his  execution,  and  on  demand,  for  the  purpose  of  levy,  has 
procured  and  received  from  the  corporation  "  a  certificate  of 
the  number  of  shares  or  amount  of  interest  held  by  the  judg- 
ment debtor,"  and  has  indorsed  upon  his  execution  a  state- 
ment that  the  shares  named  in  the  certificate  are  taken  on  the 
execution  or  levied  by  virtue  of  the  execution.  To  avoid, 
however,  any  embarrassment  which  might  arise  from  a  trans- 
fer of  the  stock  upon  the  books  of  the  company  after  the  pre- 
sentation of  the  execution  and  before  the  delivery  of  the 
certificate  mentioned  in  section   55,   it  is  provided  in  section 
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53,  that  when  the  officer  holding  the  execution  has  delivered 
to  a  proper  officer  of  the  corporation  "  an  attested  copy  of 
the  execution/'  the  property  "  shall  he  considered  as  seized  on 
execution;"  and  this  although  it  has  not  as  yet  been  actually 
seized,  as  it  must  be  before  sale,  by  means  of  the  provisions 
contained  in  section  55;  and  thus  a  constructive  levy  may  be 
accomplished  before  the  actual  seizure — before  the  sheriff 
comes  into  possession  of  the  certificate  mentioned  in  that 
section. 

The  property  of  a  stockholder  consists  of  his  right  to  a 
share  in  the  net  assets  of  the  corporation,  proportionate  to 
the  number  of  shares  to  which  he  has  title.  He  has  not, 
personally,  a  right  as  such  shareholder  to  the  custody  or 
manual  possession  of  any  part  of  such  assets.  The  corpora- 
tion has  the  custody  of  the  whole,  and  holds  possession  of 
his  share  for  him.  His  title  is  evidenced  by  his  stock  certifi- 
cates. This  title  can  be  passed  from  him  to  another  only  by 
a  transfer  thereof  upon  the  stock  books  of  the  corporation. 
The  corporation  holds  possession  of  each  share  of  each  stock- 
holder in  whose  name  the  stock  stands  on  the  books  of  the 
corporation.  The  possession  of  the  corporation,  as  to  the 
share  of  each  stockholder,  is,  in  one  sense,  the  possession  of 
the  shareholder,  and  is  the  only  possession  which  a  share- 
holder can  lawfully  have,  and  is  the  only  possession  which 
any  grantee  of  any  shareholder  can  acquire  ;  and  such  pos- 
session by  a  vendee  of  a  shareholder  can  only  be  obtained  by 
a  transfer  of  the  stock  to  him  upon  the  books  of  the  corpora- 
tion. Until  that  transfer  be  made,  the  possession  of  the  cor- 
poration is  the  possession  of  him  in  whose  name  the  stock 
stands  upon  the  books.  The  certificate  of  stock  does  not 
constitute  property  in  the  assets  of  the  corporation,  but  is 
mere  evidence  of  the  title  of  him  to  whom  it  is  issued;  and 
such,  in  one  sense,  it  represents  the  property. 

Under  this  statute,  when  an  officer  holding  an  execution 
against  any  one  in  whose  name  shares  of  stock  stand  on  the 
books  of  the  company,  delivers  to  a  proper  officer  of  the  cor- 
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poration  an  attested  copy  of  such  execution,  the  property, 
from  the  moment  of  such  delivery,  is  to  be  "  considered  as 
seized  on  execution/'  and  from  that  moment  the  corporation 
is  to  be  "  considered  as"  in  possession  for  the  sheriff, 
although  the  sheriff  has  not  yet  the  possession  of  anything 
representing  the  property.  When  the  sheriff  has  exhibited 
his  execution,  and  on  demand  has  received  from  the  corpora- 
tion, by  virtue  of  his  execution,  a  certificate  of  the  shares 
standing  in  the  name  of  the  execution  debtor,  from  that 
moment  the  possession  of  the  corporation  becomes,  in  fact, 
the  possession  of  the  sheriff,  or  rather  a  possession  for  the 
sheriff,  in  whom  the  title  to  the  stock,  by  virtue  of  such  actual 
levy,  is,  for  the  time,  invested.  The  sheriff  then  has  all  the 
possession  which  the  shareholder  had  before  the  levy.  By 
giving  the  certificate  provided  for  in  section  55,  the  corpora- 
tion, in  substance,  agrees  to  hold  possession  for  the  sheriff; 
and  when  the  sheriff  has  made  the  sale,  the  purchaser  has  a 
right,  by  virtue  of  this  statute,  to  demand,  upon  filing  the 
papers  mentioned  in  section  56,  that  the  corporation  shall 
consent  to  hold  possession  for  him,  and  that  his  title  shall  be 
made  manifest  by  the  necessary  transfer  upon  the  books,  and 
by  the  issue  of  new  stock  certificates  directly  to  him,  for  the 
shares  sold  to  him  by  the  sheriff. 

We  are  not  to  be  understood  as  holding  that  the  officers  of 
the  corporation  could  lawfully  be  compelled  to  give  to  the 
sheriff  the  certificate  mentioned  in  section  55,  without  a  com- 
pliance by  the  sheriff  with  the  provisions  of  section  53.  It 
may  well  be  that  the  officer  of  a  corporation  has  the  right, 
before  giving  to  the  sheriff  a  certificate  of  the  shares  held 
by  the  judgment  debtor,  to  demand  not  only  an  exhibition  by 
the  sheriff  of  his  execution,  but  that  he  should  also,  as  a  con- 
dition precedent,  furnish  to  the  officer  of  the  corporation  an 
attested  copy  of  the  execution,  as  a  voucher,  by  which  to  vin- 
dicate his  act  in  surrendering  to  the  sheriff  these  shares  of  stock 
to  be  levied  upon.  The  right  to  such  a  voucher,  however,  can 
certainly  be  waived,  and,  in  our  view,  was  waived  by  giving 
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the  certificate.  After  having  given  that  certificate,  it  does 
not  lie  in  the  month  of  the  corporation  to  object  that  the 
copy  of  the  execution  was  not  properly  attested,  or  was  not 
left  with  the  appropriate  officer. 

In  this  case,  a  true  copy  of  the  execution  was  left  by  the 
sheriff  with  the  proper  officer  of  the  corporation,  with  an 
indorsement  showing  the  nature  and  object  of  his  mission. 
It  may  be  that  the  secretary  might  have  required  the  signa- 
ture of  the  sheriff  to  the  indorsement  before  acting  upon  the 
demand  for  the  certificate,  but  he  did  act  without  requiring 
further  verification. 

In  our  judgment,  an  actual,  valid  levy  was  accomplished 
when  the  sheriff  got  possession,  by  virtue  of  his  execution,  of 
the  certificate  of  the  shares  standing  in  the  name  of  Church, 
given  to  him  by  the  secretary  for  the  purpose  of  levy,  and 
indorsed  upon  his  execution  that  he  had  so  levied. 

We  think  that  Adams  is  entitled  to  the  writ  of  mandamus 
sought  in  the  petition. 

The  judgment  of  the  Appellate  Court  in  this  case  is,  there- 
fore, reversed,  and  the  cause  remanded,  with  directions  to 
reverse  the  judgment  of  the  Superior  Court  of  Cook  county, 
and  remand  the  cause  to  that  court,  that  the  writ  of  man- 
damus sought  in  the  petition  may  be  awarded. 

Judgment  reversed. 

Craig,  Sheldon  and  Mulkey,  JJ. :  We  do  not  concur 
in  this  decision. 
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Syllabus.     Brief  for  the  Appellant.     Opinion  of  the  Court. 

Asahel  Gage 

v. 
Jere  Abbott. 

Filed  at  Ottawa  June  20,  1881. 

1.  Chancery — bill  to  remove  cloud.  Since  the  enactment  of  the  statute  of 
1869,  there  are  only  two  cases  in  which  a  party  may  file  a  bill  to  quiet  title 
or  remove  a  cloud  from  the  title  to  real  property :  first,  where  he  is  in  pos- 
session of  the  lands;  and,  second,  where  he  claims  to  be  the  owner,  and  the 
lands  in  controversy  are  unimproved  and  unoccupied.  If  they  are  improved 
and  occupied  by  the  adverse  party,  this  remedy  does  not  apply,  but  the  party 
must  resort  to  ejectment. 

2.  A  bill  to  quiet  title  or  remove  a  cloud  from  the  title  to  land,  which  fails 
to  show  that  the  complainant  is  in  possession,  or  that  the  premises  are  unim- 
proved and  unoccupied,  is  bad  on  demurrer,  as  not  showing  a  case  for 
equitable  relief. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  W.  H.  Barnum,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant: 
Ejectment  is  the  proper  mode  of  trying  title  to  real  estate. 
Hamilton  v.  Quimby,  46  111.  90. 

At  common  law,  one  out  of  possession  could  not  main- 
tain a  bill  to  remove  a  cloud  from  real  estate.  This  rule  of 
common  law  is  in  force  in  Illinois,  except  so  far  as  it  is  modi- 
fied by  the  statute.  By  legislative  enactment,  the  rule  is 
sought  to  be  enlarged  so  as  to  include  the  owner  of  unim- 
proved and  unoccupied  real  estate.  Sec.  49,  chap.  22,  Rev. 
Stat.  1874;  Harding  v.  Jones,  86  111.  313. 

Mr.  Justice  Scholfiekd  delivered  the  opinion  of  the 
Court: 

Under  the  old  chancery  practice,  to  maintain  a  bill  to 
remove  a  cloud  from  a  title  it  was  essential  the  complainant 
should  be  in,  and  the  party  against   whom  the   bill  was  filed 
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out  of,  possession.  Heed  v.  Tyler,  56  111.  288;  Barnett  v. 
Cline,  60  id.  205 ;  Reed  v.  Reber,  62  id.  240;  Lee  v.  Buggies, 
id.  427. 

But  this  is  changed  by  the  act  of  1869,  which  allows  such 
a  bill  to  be  filed  "  whether  the  lands  in  controversy  are 
improved  or  occupied,  or  unimproved  and  unoccupied." 
Rev.  Stat.  1874,  p.  204,  §  50. 

Since  that  enactment  we  have  held,  there  are  only  two 
cases,  under  our  law,  in  which  a  party  may  file  a  bill  to  quiet 
title  or  to  remove  a  cloud  from  the  title  to  real  property:  first, 
where  he  is  in  possession  of  the  lands;  and,  second,  where  he 
claims  to  be  the  owner,  and  the  lands  in  controversy  are 
unimproved  and  unoccupied.  Hardin  el  al.  v.  Jones,  86  111. 
313. 

In  cases,  therefore,  where  the  lands  are  improved,  and 
occupied  by  the  adverse  party,  this  remedy  does  not  apply. 
In  such  case  the  remedy  would  be  by  ejectment.  Hamilton 
v.  Quimby,  46  111.  90. 

For  aught  that  appears  in  the  bill  before  us,  that  may  be 
the  case  here. 

The  bill  should  have  affirmatively  shown  a  case  authoriz- 
ing the  aid  of  a  court  of  equity,  and,  on  familiar  rules  of 
chancery  pleading,  not  having  done  so,  the  demurrer  should 
have  been  sustained  to  the  bill,  and  it  was  error  to  overrule  it. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Phineas  Coon 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  June  20,  1881. 

1.  Evidence — leading  questions.  Where  the  only  witnesses  testifying,  who 
show  any  criminal  conduct  in  one  accused  of  crime,  are  two  little  girls,  aged 
eleven  and  nine  years,  and  the  court  allows  leading  questions  to  be  pro- 
pounded to  each  of  them  upon  the  most  material  and  vital  part  of  the  accusa- 
tion, against  the  objection  of  the  prisoner,  a  judgment  of  conviction  will  be 
reversed.  The  tender  age  of  the  witnesses  affords  cogent  reasons  why  lead- 
ing questions  should  not  be  allowed. 

2.  Lending  questions  may  be  resorted  to  under  certain  circumstances,  as, 
where  the  propounding  of  general  questions  has  been  tried  and  there  has 
been  a  failure  to  get  specific  answers,  either  by  reason  of  the  stupidity  of  the 
witness  or  of  a  disposition  to  prevaricate,  as  developed  by  an  examination. 

3.  The  erroneous  toleration  of  leading  questions  will  not,  in  all  cases,  con- 
stitute sufficient  cause  for  reversing  a  judgment,  but  where  the  statements  of 
the  witnesses  are  very  improbable  and  well  nigh  incredible,  and  where  the 
questions  complained  of  relate  to  the  vital  points  of  inquiry,  and  where  no 
reason  or  necessity  for  resort  to  such  questions  is  made  to  appear,  and  it  is 
plain  that  it  is  an  abuse  of  the  discretion  of  the  court,  the  judgment  will  be 
reversed  for  that  error  alone. 

4.  Instruction — should  not  intimate  what  evidence  shows.  It  is  error  for  the 
court  in  an  instruction  to  intimate  that  certain  things  have  been  shown  from 
the  evidence,  and  then  tell  the  jury  they  should  take  them  and  all  the  other 
circumstances  into  consideration. 

5.  Same — singling  out  certain  facts.  On  indictment  for  an  assault  with  intent 
to  commit  a  rape,  it  is  not  proper,  in  an  instruction,  to  gather  a  cluster  of 
circumstances  stated  by  the  witnesses,  and  present  them  as  proper  to  be  con- 
sidered in  determining  the  defendant's  intent,  making  no  mention  of  other 
circumstances  pointing  in  a  different  direction  as  to  intent. 

Writ  OF  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Josiah  McRoberts,  Judge,  presiding. 

Coon  was  indicted  in  the  court  below  for  an  assault  with 
intent  to  commit  a  rape.  A  trial  resulted  in  a  judgment  of 
conviction.  The  defendant  thereupon  sued  out  this  writ  of 
error. 
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Messrs.  Brown  &  Meers,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  James 
K.  Flanders,  State's  attorney,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  this  case,  the  proofs  are  far  from  satisfactory  as  a 
foundation  for  the  conviction  of  the  accused  of  any  offence 
known  to  the  law  as  crime.  It  is  not  necessary,  however, 
that  the  sufficiency  of  the  evidence  to  that  end  should  be  dis- 
cussed or  determined,  as  the  judgment  must  be  reversed  for 
errors  as  to  the  law. 

The  only  witnesses  for  the  prosecution,  who  make  any  state- 
ments tending  to  show  any  conduct  on  the  part  of  the 
accused,  which,  in  any  sense,  can  be  held  to  constitute  crime, 
are  two  little  girls,  one  of  them  eleven  years  old,  and  the 
other  nine.  Against  the  objection  of  the  counsel  for  the 
prisoner,  the  court  permitted  a  series  of  leading  questions  to 
be  put  to  each  of  these  witnesses,  and  to  be  answered.  The 
questions  and  answers  referred  to  relate  to  most  material 
parts  of  the  accusation.  In  fact,  on  a  careful  reading  of  the 
bill  of  exceptions,  it  appears  that  very  nearly  every  portion 
of  the  testimony  imputing  even  improper  conduct  to  the 
accused,  is  expressed  by  the  words  "yes"  and  "no,"  made 
as  answers,  in  every  instance,  to  questions  directly  indica- 
ting that  the  answer  given  was  the  answer  sought  by  the 
prosecution.  It  is  said  that  the  tender  years  of  the  witnesses 
rendered  it  allowable  to  pursue  this  course  of  examination. 
It  is  true  that  leading  questions  may  lawfully  be  resorted  to 
under  certain  circumstances,  as,  where  the  propounding  of 
general  questions  has  been  tried  and  there  has  been  a  failure 
to  get  specific  answers,  either  by  reason  of  the  stupidity  of 
the  witness  or  of  a  disposition  to  prevaricate,  developed  by 
an  examination  upon  such  general  questions,  and  in  perhaps 
some  other  special  cases.  It  is  a  question  on  which  the 
court  should  exercise  a  sound  discretion.  The  general  rule, 
24—99  III. 
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however,  is,  that  leading  questions  are  improper,  and  this 
general  rule  ought  not  to  be  departed  from  unless  for  some 
proper  and  apparent  cause.  No  such  cause  is  shown  here. 
The  tender  age  of  these  witnesses,  instead  of  furnishing  a 
good  reason  for  departing  from  the  rule  with  some  apparent 
necessity,  did,  in  fact,  furnish  a  cogent  reason  why  leading 
questions  should  not  have  been  permitted;  for  we  all  know 
that  children  of  such  age  are  usually  more  liable  to  be  mis- 
led in  that  way  than  are  witnesses  of  more  mature  years.  We 
do  not  say  that  leading  questions  may  not,  under  some  circum- 
stances, be  permitted,  properly  and  lawfully,  nor  is  it  intended 
to  decide  that  the  erroneous  toleration  by  the  court  of  lead- 
ing questions  will,  in  all  cases,  constitute  sufficient  cause 
for  reversing  the  judgment  of  such  court;  but  in  a  case  like 
this,  where  the  statements  of  the  witnesses  are,  under  the 
circumstances,  very  improbable  and  well  nigh  incredible, 
and  where  the  leading  questions  complained  of  relate  to  the 
most  vital  points  of  the  inquiry,  and  where  no  reason  or 
necessity  for  resort  to  such  questions  is  made  to  appear,  and 
where  it  is  plain  that  it  is  an  abuse  of  the  discretion  of  the 
court,  we  feel  compelled  to  reverse,  and  for  that  cause  alone. 
There  is  another  error  in  this  record  which  should  be 
noticed.  An  instruction  to  the  jury,  given  at  the  request  of  the 
prosecution,  and  against  the  objection  of  the  accused,  was  in 
the  following  words: 

"In  determininp;  the  intent  with  which  the  alleged  assault 
was  made  by  the  defendant,  if  the  jury  believe,  from  the  evi- 
dence, an  assault  was  made,  the  jury  may  and  should  take 
into  consideration  the  place  where  the  assault  was  made,  the 
manner  of  the  assault,  what  the  defendant  did  to  the  child 
while  he  had  her  on  the  floor,  the  position  in  which  he  lay 
upon  said  child,  and  all  his  acts  during  the  time  of  the  trans- 
action, and  all  the  other  circumstances  attending  the  assault, 
as  shown  by  the  evidence, — if  the  jury  believe,  from  the  evi- 
dence  in    this  case,   beyond    a    reasonable  doubt,    that   the 
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defendant  did  make  the  assault  upon  the  person  of  the  prose- 
cuting witness,  Charlotte  Houck." 

To  the  giving  of  which  instruction  defendant  then  and 
there  excepted. 

This  instruction  contains  a  plain  intimation  from  the 
court  that  it  had  been  "shown  by  the  evidence"  that  the 
accused  had  the  child  on  the  floor,  and  that  he  did  some- 
thing "to  the  child  while  he  so  had  her  on  the  floor,  and  that 
he  lay  upon  said  child;"  and  if  the  jury  "believe,  from  the 
evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the 
defendant  did  make  the  assault  upon  the  person  of  the  pros- 
ecuting witness,"  they  are  told  they  should  take  into  consid- 
eration the  above  and  all  other  circumstances  attending  the 
assault,  as  shown  by  the  evidence.  Now,  whether  the  evi- 
dence showed  the  circumstances,  or  any  of  them,  here  referred 
to,  were  questions  for  the  jury,  and  no  intimation  by  the 
court  should  be  given  to  the  jury  whether  any  alleged  cir- 
cumstance has  been  shown  by  the  evidence. 

Again,  this  instruction  gathers  a  cluster  of  circumstances 
stated  by  witnesses,  and  presents  them  as  proper  to  be  con- 
sidered "in  determining  the  intent,"  and  makes  no  mention 
of  other  circumstances  which  the  testimony  tended  to  show, 
and  which  were  equally  proper  for  the  consideration  of  the 
jury  on  this  question  of  intent,  and  which,  if  true,  pointed  in  a 
different  direction  as  to  intent.  No  mention  is  made  of  cir- 
cumstances mentioned  by  the  witnesses  tending  to  show  that 
what  occurred  was  done  in  broad  daylight,  in  a  house  whose 
doors  were  wide  open,  and  in  which  was  his  own  daughter, 
and  which  was  adjacent  to  neighbors,  and  to  which  the  wife 
of  the  accused  was  liable  to  come  at  any  moment;  and  what 
occurred  was  done  in  the  presence  of  another  child  nine  years 
old;  and  the  testimony  tending  to  show  that  the  accused 
must  have  known  that  if  he  should  carnally  know  that  child, 
at  that  time,  a  serious  and  immediate  wounding  of  the  child 
would  necessarily  result  therefrom,  and  bring  about  imme- 
diate exposure  of  his  crime, — these  considerations  tending  to 
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repel  the  idea  that  the  accused  intended  then  and  there  to 
consummate  and  accomplish  upon  that  child  the  higher  and 
shocking  crime  charged  in  that  count  of  the  indictment. 
Such  instructions  have  repeatedly  been  condemned  by  this 
court  as  misleading  in  their  character. 

Another  very  grave  question  is  pressed  upon  our  atten- 
tion. It  is  contended,  that  under  the  first  count  of  this  indict- 
ment no  conviction  can  lawfully  be  had  of  "an  assault  with 
intent  to  commit  a  rape."  It  is  insisted  that  the  words  in 
that  count  charging  an  assault  are  not  material  or  travers- 
able; that  the  count,  on  its  face,  is  good  without  the  allega- 
tion of  an  assault,  and  hence  the  substance  of  the  count  does 
not  embrace  a  charge  of  an  assault.  On  the  other  hand  it  is 
contended,  that  under  our  statute  a  child  under  ten  years  of 
age  is  made  incapable  of  consenting,  and  an  attempt  to  have 
carnal  knowledge  of  such  a  child,  even  with  her  actual  con- 
sent, necessarily  includes  an  assault.  The  determination  of 
this  case  by  this  court  does  not  depend  upon  the  decision  of 
that  question.  The  authorities  on  the  question  are  not  in 
harmony  with  each  other.  We  therefore  think  it  unneces- 
sary at  present  to  decide  it. 

For  the   errors  indicated,  the  judgment   of  conviction  is 

reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Edmund  S.  Holbrook 

v. 

Jacob  Debo. 

Filed  at   Ottawa  June  20,  1881. 

1.  Limitation — payment  of  taxes  for  seven  years.  It  is  essential  to  a  defence 
under  the  Limitation  law  of  1839,  by  payment  of  taxes  undercolor  of  title, 
that  the  full  period  of  seven  years  intervene  between  the  time  of  the  first 
payment  of  taxes  and  the  commencement  of  the  suit. 
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2.  Conveyance — inuring  of  subsequently  acquired  title.  A  deed  not  pur- 
porting to  convey  an  estate  in  fee  simple  absolute  in  the  lands,  as,  where  it 
remises,  releases  and  quitclaims  to  the  grantee,  his  heirs  and  assigns,  forever, 
all  the  right,  estate,  title  and  demand  whatsoever  which  the  grantor  has  or 
ought  to  have  to  the  property,  is  not  such  a  conveyance  as  that  an  after  acquired 
title  of  the  grantor  will  inure  to  the  grantee  under  our  statute  on  that  subject. 

3.  Same — inuring  of  after  acquired  title  by  way  of  estoppel.  If  one  conveys 
lands  or  real  estate  with  a  general  covenant  of  warranty  against  all  lawful 
claims  and  demands,  he  can  not  be  allowed  to  set  up,  as  against  his  grantee 
or  those  claiming  under  him,  any  title  subsequently  acquired,  either  by  pur- 
chase or  otherwise,  but  such  new  title  will  inure,  by  way  of  estoppel,  to  the 
use  and  benefit  of  his  grantee,  his  heirs  and  assigns. 

4.  But  where  the  deed  on  its  face  does  not  purport  to  convey  an  indefeasi- 
ble estate,  but  only  the  right,  title  and  interest  of  the  grantor,  although  the 
deed  may  contain  a  general  covenant  of  warranty,  the  doctrine  of  estoppel 
will  not  apply  so  as  to  pass  an  after  acquired  estate  to  the  grantee.  The 
covenants  of  warranty  in  a  deed  are  limited  and  restrained  by  the  estate  con- 
veyed on  the  face  of  the  deed. 

5.  Where  a  deed  released  to  the  grantee  "all  such  right,  estate,  title  and 
demand  whatsoever"  as  the  grantor  had,  "or  ought  to  have,"  in  and  to  the 
lots,  "  to  have  and  to  hold  the  above  described  premises,"  so  that  neither  the 
grantor  nor  his  heirs  should  claim  any  "  title  to  the  premises  or  any  part 
thereof,"  it  was  held  only  a  release  of  such  right  as  the  releasor  had  at  the 
time,  and  as  not  purporting  to  convey  the  lots.  The  words,  "or  ought  to 
have,"  are  unmeaning,  and  may  be  rejected.  It  was  also  held,  that  the  word 
"premises,"  in  the  habendum,  means  only  what  the  deed  purports  to  convey, 
and  not  the  absolute  title. 

6.  Where  a  party  conveys  only  such  estate  and  interest  as  he  has  in  land, 
the  title  of  which  is  at  the  time  in  the  United  States,  such  interest,  whatever  it 
may  be,  will  terminate  upon  the  purchase  of  the  land  from  the  United  States. 

7.  Covenant  of  warranty — limited  by  estate  conveyed.  Where  the  grant  in 
a  deed  is  of  all  the  grantor's  right,  title  and  interest  in  land,  and  not  of  the 
land  itself,  or  any  particular  estate  therein,  a  warranty  of  the  premises  extends 
only  to  the  estate  granted,  which  is  all  the  grantor's  right,  title  and  interest. 
It  will  be  confined  to  the  estate  vested  in  the  grantor  at  the  time  the  deed  was 
made. 

8.  Ejectment — deed  of  trust  as  an  outstanding  title.  A  deed  of  trust  from 
the  plaintiff  in  ejectment  to  secure  the  payment  of  a  note,  with  the  usual 
power  of  sale,  but  which  contains  an  express  provision  that  the  grantee  may 
hold  the  premises  until  sale  is  made,  when  no  sale  has  been  made  can  not  be 
set  up  as  an  outstanding  title. 

9.  Town  lots — proof  of  location.  The  location  of  a  town  lot  may  be  fixed 
by  a  witness  from  common  repute,  irrespective  of  any  plat. 
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Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Edmund  S. 
Holbrook  against  Jacob  Debo,  in  the  LaSalle  circuit  court, 
for  lots  3,  4  and  5,  of  block  65,  of  that  part  of  the  city  of 
Peru  known  as  "the  town  of  Ninawa,"  or  "the  Ninawa 
addition  to  Peru."  A  trial  was  had  at  the  June  term,  1878, 
before  the  court,  without  a  jury,  resulting  in  a  finding  and 
judgment  for  the  defendant. 

On  the  trial  the  plaintiff,  to  show  title,  introduced  the  fol- 
lowing evidence: 

1.  A  patent  to  Thomas  Glenn  of  the  west  half  of  the 
south-east  quarter  of  sec.  17,  town  33  north,  range  1  east  of 
the  third  principal  meridian,  dated  August  1,  1838,  and 
recorded  July  27,  1840,  in  La  Salle  county  records  of  deeds. 

2.  A  deed  by  said  Glenn  to  Theron  D.  Brewster  of  the 
same  land,  dated  April  3,  1839,  recorded  June  22,  1839. 

3.  A  deed  by  said  Brewster  to  the  plaintiff  of  these  lots 
(and  other  lots),  dated  September  24,  1858,  acknowledged 
and  recorded. 

4.  And  proof  that  these  lots  were  a  part  of  said  tract  of 
land. 

The  defendant  relied  upon  two  defences  :  1st,  limitation 
of  seven  years,  and  payment  of  taxes,  before  suit  brought; 
and  2d,  an  outstanding  title  as  against  the  plaintiff.  Under 
the  first  he  introduced  the  following  evidence: 

1.  The  record  of  a  sheriff's  deed  for  lot  3  (not  the  others), 
to  Alonzo  Edwards,  for  the  non-payment  of  taxes  of  1844 — 
reciting  a  judgment  in  1845 — dated  February  24,  1848, 
recorded  soon  after  in  book  17,  p.  161.  Then  a  deed  of  said 
Edwards  to  Richard  Ellis,  dated  April  16,  1867,  and  a  deed 
by  said  Ellis  to  defendant,  dated  July  8,  1869. 

2.  A  record  of  a  sheriff's  deed  of  lots  4  and  5  (but  not  3) 
to  Morris  Neustadt,  for  the  non-payment  of  taxes  of  1864 — 
reciting  a  judgment  in    1865 — dated    September   14,    1867. 
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Then  a  deed  by  said  Neustadfc  to  defendant,  dated  June  22, 
1869. 

3.  And  proved  the  taking  possession  of  these  lots,  then 
vacant,  May,  1869;  built  on  them  in  1871,  and  so  continued 
to  occupy  till  now,  and  the  payment  of  all  taxes  during  the 
same  time,  the  first  tax,  1869,  city  and  county  combined, 
being  paid  April  1,  1870. 

To  sustain  the  second  ground  of  defence  the  defendant 
introduced  the  following  evidence: 

1.  A  record  of  a  deed  by  Theron  D.  Brewster  to  Ward 
B.  Burnett  of  these  lots  and  other  lots,  dated  March  8^ 
1837,  recorded  soon  after,  book  "G,"  p.  280. 

2.  A  like  record  of  a  deed  by  Henry  L.  Kinney  to  same 
party;  same  property,  same  date  and  record. 

3.  A  record  of  a  trust  deed  by  said  Holbrook  to  John  H. 
Ball,  as  trustee,  for  lots  4  and  5  (not  lot  3),  dated  October  23, 
1861,  recorded  book  81,  p.  607,  to  secure  the  payment  of  a 
debt  in  one  year's  time,  with  the  usual  power  of  sale. 

Mr.  Edmund  S.  Holbrook,  for  the  appellant: 

The  defence,  under  the  Limitation  law,  is  lacking  in  one 
essential  quality.  The  first  payment  of  taxes,  April  1,  1870, 
was  not  seven  years  before  suit,  which  was  March  23,  1877. 
Clark  v.  Lyons,  45  111.  388  ;  McConnel  v.  Konepel,  46  id.  519. 

As  to  the  second  defence,  outstanding  title  in  another,  I 
reply : 

As  preliminary,  it  should  be  noticed  that  this  defence 
is  one  not  favored  in  the  law,  and  the  rule  of  strict  con- 
struction will  obtain.  Den  v.  Sinnickson,  4  Hal.  (N.  J.) 
149 ;  Peck  v.  Carmichael,  9  Yerger,  325. 

At  law  one  may  have  the  benefit  of  the  extinction  of  a 
title,  though  he  had  no  equity  in  its  extinction,  and  when 
the  defendant  sets  up  an  outstanding  title,  the  plaintiff  may 
show  that  it  has  become  extinguished.  Whiting  v.  Butler, 
29  Mich.  124;  Dickinson,  Lessee  v.  Collins,  1  Swan,  516; 
Lessee  Foster  v.  Joice,  3  Wash.  C.  C.  R.  498. 
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As  a  general  rule,  no  distinction  has  in  any  way  been  taken 
between  a  covenant  of  non-claim  and  the  ordinary  covenant 
of  warranty.  Both  are  in  general  held  to  have  the  same 
operation  by  way  of  estoppel,  and  both  equally  possess  the 
capacity  of  running  with  the  land,  and  confer  the  same  rights 
as  to  a  recovery  in  damages.  Kimball  v.  Blaisdell,  5  N.  H. 
533;  Emrts  v.  Brown,  1  D.  Chipman,  (Yt.)  99;  True  v. 
Eastman,  3  Mete.  121;  Gibbs  v.  Thayer,  6  Cush.  33;  Miller 
v.  Ewing,  id.  40;  Claunch  v.  Allen,  12  Ala.  163;  Newcomb 
v.  Presby,  8  Mete.  406;  Phelps  v.  Kellogg,  15  111.  131 ;  Ben- 
nett  v.  Waller,  23  id.  97  ;  Porter  v.  Sullivan,  7  Gray,  441 ; 
Lathrop  v.  Snell,    11  Cush.  453. 

The  covenants  will  lose  that  attributed  estoppel  (inure- 
ment) when  it  appears  that  the  grantor  intended  to  convey 
no  greater  estate  than  he  was  possessed  of.  Blanchard  v. 
Brooks,  12  Pick.  66;   Gee  v.  Moore,  14  Cal.  474. 

The  warranty  in  a  deed  applies  only  to  the  estate  the  deed 
purports  to  convey,  whatever  it  may  be.  Bell  v.  Twilight,  6 
Foster,  (N.  H.)  411;  Allen  v.  Holton,  20  Pick.  464;  Ballard 
v.  Child,  46  Me.  152;  White  v.  Brocau,  14  Ohio  St.  339; 
Hurd  v.  Gushing,  7  Pick.  175;  Kimball  v.  Semple,  25  Cal. 
441;  Comstock  v.  Smith,  13  Pick.  116;  Hoxie  v.  Finney,  16 
Gray,  332;  Bates  v.  Foster,  59  Me.  157;  Brown  v.  Jackson, 
3  Wh.  452;  Adams  et  al.  v.  Ross,  1  Vroom,  (K  J.)  504; 
Sumner,  Admr.  v.  Williams,  8  Mass.  173. 

He  who  would  set  up  an  outstanding  title  in  a  third  per- 
son, must  show  that  it  is  still  a  living,  effective  title,  and  not 
barred  by  the  Statute  of  Limitations,  or  in  any  other  way 
ineffectual  and  void.  Hall  v.  Gittings,  2  Har.  &  J.  122; 
Jackson  v.  Harder,  4  J.  R.  211  ;  Jackson  v.  Todd,  6  J.  P. 
258  ;  Ijessee  Foster  v.  Joice,  3  Wash.  C.  C.  498  ;  Jackson  v. 
Scharler,  7  Cow.  187;  Den  Demise  Penton  v.  Sinnickson,  4 
Hals.  (N.  J.)  149;  Greenlcaf  Lessee  v.  Birth,  6  Pet.  302; 
Peck  v.  Carmichael,  9  Yerger,  325 ;  Hunter  v.  Cochran,  2 
Barr,  105;  Dickinson's  Lessee  v.  Collins,  1  Swan,  (Tenn.) 
516;  McDonald  v.  Schneider,  27  Mo.  405;  Harvey  v.  ilior- 
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ton  et  al  36  Mi.  (7  Geo.)  411 ;  Griffin  v.  Sheffield,  38  id.  (9 
Geo.)  359;  Hoag  v.  Hoag,  35  N.  Y.  473  ;  Lannan  Lessee  v. 
Wilson,  30  Md.  537;  Wade  v.  Thompson,  52  Mi.  367; 
Totten  \.  James,  55  Mo.  494;  Whiting  v.  Butler,  29  Mich. 
124. 

Messrs.  G.  S.  Eldridge,  and  Mr.  H.  M.  Gallagher,  for 
the  appellee: 

This  court  can  not  judicially  say  that  Burnett  or  his 
heirs  are  barred  by  the  Statute  of  Limitations. 

It  is  said  the  deed  from  Brewster  to  Burnett  does  not  pur- 
port to  convey  title,  but  is  a  naked  release  only.  When 
the  granting  clause  is  considered  with  the  habendum,  it  is 
evident  that  the  deed  conveys  a  fee  simple  estate.  4  Kent's 
Com.  5,  6;  2  Blacks.  Com.  104,  105. 

The  clause  in  the  deed  from  Brewster  to  Burnett  was  noth- 
ing less  than  an  express  covenant,  operating  prospectively 
against  the  grantor  and  all  claiming  under  him,  which  run 
with  the  land,  and  was  binding  upon  the  plaintiff,  as  Brew- 
ster's grantee,  and  an  effectual  estoppel  upon  the  assertion 
of  any  claim  by  him  to  the  premises  conveyed.  Brady  v. 
Spurch,  27  111.  478;  Claycomb  v.  Hunger  51  id.  373;  Ben- 
nett v.  Waller,  23  id.  97;  Wadhams  v.  Gay,  73  id.  415; 
Welch  v.  Button,  79  id.  465 ;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Chamberlain,  84  id.  333. 

If  a  grantor  conveys  by  quitclaim,  and  the  estate  which 
he  assumed  to  have  was  less  than  a  fee,  or  for  some  reason 
becomes  extinguished,  or  he  has  acquired  an  entirely  new 
title  to  the  property,  it  has  been  held  that  he  may  set  it  up 
notwithstanding  his  former  quitclaim;  but  unless  it  appears 
that  his  title,  subsequently  set  up,  is  in  no  way  connected 
with  the  title  he  assumed  to  convey,  he  is  estopped,  even 
though  he  made  no  covenants.  Jackson  v.  Murry,  12  Johns. 
201;  Jackson  v.  Ball,  1  Johns.  Cas.  90;  Comstoch  v.  Smith, 
13  Pick.  116;  Bell  v.  Twilight,  6  Foster,  401;  Coke's  Litt. 
45,47;  Cro.  Cas.  110. 
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It  is  true,  as  stated  by  the  appellant,  that  seven  years' 
possession  had  not  intervened  between  the  first  payment 
of  taxes  and  the  commencement  of  this  suit,  but  the  first 
payment  was  made  in  April,  1870,  and  the  last  payment, 
June  17,1878,  after  the  commencement  of  suit,  the  defendant 
remaining  in  possession  all  the  time,  making  eight  years' 
possession  and  payment  of  taxes  for  nine  years  consecutively 
suffered  to  be  made  by  the  plaintiff.  It  is  true,  suit  has 
been  brought,  but  if  the  construction  of  the  8th  section  of  the 
Limitation  act  is  that  the  statute  only  begins  to  run  from  the 
time  of  the  first  payment  of  taxes,  when  the  letter  of  the  stat- 
ute is,  that  "  every  person  in  the  actual  possession  *  *  * 
who  shall,  for  seven  successive  years,  continue  in  posses- 
sion, and  shall  also,  during  said  time,  pay  all  taxes  legally 
assessed/'  etc.,  does  not  the  same  strictness  of  construction 
of  this  statute  apply  against  the  plaintiff,  when  he  still 
suffers  the  payment  of  taxes  by  the  party  in  possession  to 
continue  after  suit  brought,  so  that  upon  the  completion  of 
the  payments  and  possession  concurrently,  the  person  in 
possession  should  be  "  held  and  adjudged  to  be  the  legal 
owner  of  said  lands,"  etc.? 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  March  23,  1877, 
by  Edmund  S.  Holbrook  against  Jacob  Debo,  to  recover  lots 
3,  4  and  5,  of  block  Qo.  in  the  Ninawa  addition  to  Peru. 
There  was  judgment  for  the  defendant  in  the  circuit  court, 
and  the  plaintiff  appealed. 

The  tract  of  land  (west  half  of  the  south-east  quarter  of 
section  17,  township  33,  range  1  east,)  embracing  the  lots  in 
controversy,  was  bought  from  the  government  by  one  Thomas 
Glenn,  to  whom  a  patent  issued  August  1,  1838.  On  April 
3,  1839,  Thomas  Glenn  conveyed  the  tract  of  land  to  Theron 
D.  Brewster,  who  afterward,  on  September  24,  1858,  con- 
veyed the  lots  in  controversy  to  Holbrook,  the  plaintiff. 
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The  defendant,  in  the  circuit  court,  relied  for  a  defence  upon 
the  Statute  of  Limitations  of  seven  years*  payment  of  taxes, 
with  color  of  title  and  possession,  and  also  upon  an  outstand- 
ing title  in  another. 

The  first  payment  of  taxes  having  been  made  on  April  1, 
1870,  and  the  suit  brought  March  23,  1877,  there  had  not 
been  the  intervention  of  full  seven  years  between  the  time  of 
the  first  payment  of  taxes  and  the  commencement  of  the  suit, 
which,  under  former  decisions  of  this  court,  is  essential  to 
the  maintenance  of  this  defence,  so  that  this  first  defence 
clearly  fails. 

For  the  purpose  of  establishing  an  outstanding  title  in  one 
Ward  B.  Burnett,  the  defendant  introduced  in  evidence  the 
record  of  a  deed  from  Theron  D.  Brewster  to  Burnett,  dated 
March  8,  1837,  and  recorded  August  12,  1837.  Plaintiff 
contends  that  this  deed  was  not  sufficient  to  establish  an  out- 
standing title,  for  two  reasons:  first,  because  Brewster,  at  the 
time  he  made  the  conveyance  to  Burnett,  had  no  title,  and 
that  the  title  which  he  afterward  acquired  did  not  inure  to  the 
benefit  of  Burnett;  second,  because  whatever  title  was  con- 
veyed to  Burnett  was  barred  by  the  Statute   of  Limitations. 

The  phraseology  of  the  deed  from  Brewster  to  Burnett  is 
as  follows:  "I,  Theron  D.  Brewster,  for  the  consideration 
of  five  dollars,  received  to  my  full  satisfaction  of  Ward  B. 
Burnett,  do,  by  these  presents,  remise,  release  and  forever 
quitclaim  unto  the  said  Ward  B.  Burnett,  and  his  heirs  and 
assigns  forever,  all  such  right,  estate,  title  and  demand  what- 
soever as  I  have,  or  ought  to  have,  in  or  to  the  following  de- 
scribed lots  or  parcels  of  land,  (here  describing  block  65,  and 
eight  other  blocks  and  seven  lots,)  in  the  town  of  Ninawa,  or 
Northwestern  addition  to  Peru.  To  have  and  to  hold  the 
above  described  premises  unto  him,  the  said  Ward  B.  Burnett, 
and  his  own  use  and  behoof,  and  his  heirs  and  assigns  forever, 
so  that  neither  I,  the  said  Theron  D.  Brewster,  my  heirs,  nor 
other  person  or  persons  for  them,  in  their  name  or  behalf, 
shall  or  will  hereafter  claim  or  demand  any  right  or  title  to 


380  Holbrook  v.  Debo.  [June 

Opinion  of  the  Court. 

the  premises,  or  any  part  thereof,  but  they  and  every  of  them 
shall,  by  these  presents,  be  excluded  and  forever  debarred." 

The  deed  not  purporting  to  convey  an  estate  in  fee  simple 
absolute  in  the  lands,  the  after  acquired  title  manifestly  would 
not  inure  to  the  benefit  of  Burnett,  under  our  statute  in  that 
regard.  But  it  is  contended  that  it  did  so  under  and  by 
virtue  of  the  covenant  in  the  deed,  and  that  because  of  such 
covenant,  Holbrook  is  estopped  from  claiming  title  against 
Burnett.  It  is  a  well  settled  principle  of  the  common  law, 
that  if  one  conveys  lands  or  other  real  estate  with  a  general 
covenant  of  warranty  against  all  lawful  claims  and  demands, 
he  can  not  be  allowed  to  set  up  against  his  grantee,  or  those 
claiming  under  him,  any  title  subsequently  acquired,  either  by 
purchase  or  otherwise.  Such  new  title  will  inure  by  way 
of  estoppel  to  the  use  and  benefit  of  his  grantee,  his  heirs 
and  assigns.  Comstock  v.  Smith,  13  Pick.  119.  But  it  is 
decided  in  this  same  case  that  a  covenant  in  a  deed  of  land 
that  the  grantor  will  warrant  the  land  against  all  persons 
claiming  under  him,  does  not  estop  him  from  setting  up  a 
title  subsequently  acquired  by  him,  by  purchase  or  otherwise. 

Mr.  Rawle,  in  his  work  on  Covenants  for  Title,  after  laying 
down  the  above  doctrine,  says,  on  page  420:  "There  is  still 
another  qualification  to  the  doctrine  of  estoppel  being  caused 
by  a  covenant  of  warranty,  which  is,  that  where  the  deed  does 
not  on  its  face  purport  to  convey  an  indefeasible  estate,  but 
only  'the  right,  title  and  interest '  of  the  grantor,  even 
although  the  deed  may  contain  a  general  covenant  of  warranty, 
yet  in  cases  where  that  covenant  is  held  to  be  limited  and  re- 
strained by  the  estate  conveyed,  and  not  to  warrant  a  perfect 
title,  the  doctrine  of  estoppel  has  been  held  not  to  apply;  in 
other  words,  although  a  warranty  is  invested  with  the  highest 
functions  of  an  estoppel  in  passing,  by  mere  operation  of  law, 
an  after  acquired  estate,  yet  it  will  lose  that  attribute  when 
it  appears  that  the  grantor  intended  to  convey  no  greater 
estate  than  he  was  possessed  of."  Citing  various  authorities 
from  different  States  in  support  of  the  proposition. 
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In  Bell  v.  Twilight,  6  Foster,  (N.  H.)  411,  after  quite  a  full 
discussion,  the  court  say:  "It  seems  to  have  been  decided 
in  many  cases  that  where  the  deed  of  conveyance  is  of  all  the 
right,  title  and  interest  of  the  grantor  in  the  land  described, 
with  covenants  of  ownership,  general  warranty,  good  right 
to  sell,  etc.,  the  deed  in  such  case  only  conveys  such  interest 
in  the  land  as  the  grantor  has  at  the  date  of  the  deed,  and  the 
covenants  in  the  deed  are  to  be  regarded  as  having  reference 
to  and  as  being  qualified  and  limited  by  the  grant." 

In  Bogy  v.  Shoab,  13  Mo.  378,  it  is  recognized  as  being 
the  rule,  that  "where  the  grantor  does  not  undertake  to  convey 
an  indefeasible  estate,  but  only  such  title  as  he  has,  and 
agrees  to  warrant  it  only  against  all  claims  derived  from  him- 
self, he  is  understood  to  refer  to  existing  claims  and  incum- 
brances, and  not  to  any  title  he  might  afterwards  derive  from 
a  stranger."  And  see  to  the  same  effect,  Gee  v.  Moore,  14 
Cal.  474;  Allen  v.  Holton,  20  Pick.  458;  Blanchard  v.  Brooks, 
12  Pick.  46;  1  Yroom,  504. 

In  the  light  of  these  authorities,  and  many  others  of  like 
character  which  might  be  cited,  let  us  look  at  this  deed  from 
Brewster  to  Burnett.  It  releases  unto  Burnett  "  all  such 
right,  estate,  title  and  demand  whatsoever  as  I  have,  or 
ought  to  have,  in  or  to"  the  lots,  "to  have  and  to  hold  the 
above  described  premises,"  so  that  neither  Brewster  nor  his 
heirs  should  claim  any  "title  to  the  premises,  or  any  part 
thereof."  It  is  a  release  of  such  right  as  the  releasor  has,  in 
the  present  tense  (or  "ought  to  have,"  is  unmeaning,  and 
may  be  left  out  of  view,)  in  certain  lots.  It  does  not  purport 
to  convey  the  lots.  The  habendum  is  of  the  above  described 
premises, — that  is,  what  the  deed  purports  to  convey,  and  the 
covenant  is,  that  the  grantor  nor  his  heirs  shall  claim  the  prem- 
ises. Premises,  in  popular  phrase,  is  sometimes  used  for  land, 
but  "the  premises,"  in  the  connection  in  which  here  used, 
means  that  which  is  conveyed.  In  Miller  et  al.  v.  Ewing,  6 
Cush.  40,  where  there  was  a  quitclaim  deed  of  all  the  grantor's 
right,  title  and  interest  in  the  land,  with  the  clause  in  the 
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habendum,  "  so  that  neither  I,  the  grantor,  nor  any  person 
claiming  under  me,  shall  have,  claim,"  etc.,  the  court  say: 
"  Such  a  clause  is  undoubtedly  a  good  qualified  warranty. 
But  to  what  does  this  warranty  apply?  Obviously  to  the 
premises, — that  is,  the  land,  estate,  or  interest,  whatever  it 
be,  which  the  deed,  in  its  descriptive  part,  purports  to 
convey.  *  *  *  The  warranty  is  co-extensive  with  the 
estate,  right   or  interest  which   the   deed   purports  to  pass." 

So  in  Blanchard  v.  Brooks,  above  cited,  the  court  say: 
"  The  grant  in  the  deed  is  of  all  his  right,  title  and  interest  in 
the  land,  and  not  of  the  land  itself,  or  any  particular  estate 
in  the  land.  The  warranty  is  of  the  premises, — that  is,  of 
the  estate  granted, — which  was,  all  his  right,  title  and  interest. 
It  was  equivalent  to  a  warranty  of  the  estate  he  then  held  or 
was  seized  of,  and  must  be  confined  to  estate  vested,"  that 
being  the  estate  he  then  held.  See,  too,  Gibbs  v.  TJiayer,  6 
Cush.  32,  as  to  the  effect  of  this  covenant  of  non-claim  being 
a  qualified  warranty  against  the  grantor  and  his  heirs. 

We  find,  then,  that  the  deed  from  Brewster  to  Burnett  did 
not  remise,  release  and  quitclaim  the  lots  themselves,  but  that 
it  was  a  mere  release  of  whatever  interest  the  grantor  had  in 
the  lots,— that  he  did  not  undertake  to  convey  to  Burnett  an 
indefeasible  estate,  but  only  such  interest  as  he  then  had, — 
that  the  covenant  of  non-claim  by  Brewster  was  not  a  general 
warranty  against  all  claims  and  demands,  but  a  qualified  war- 
ranty only  against  those  derived  from  himself,  which,  under 
the  authorities,  must  be  understood  to  refer  to  existing  claims 
or  incumbrances,  and  not  to  any  title  which  the  grantor 
might  afterwards  acquire,  by  purchase  or  otherwise,  from  a 
stranger.  The  warranty  in  the  case  being  only  co-extensive 
with  the  grant,  the  grantor  was  not  thereby  estopped  to  claim 
the  title  from  the  United  States,  which  he  afterwards  acquired 
from  Thomas  Glenn.  This  doctrine  of  estoppel  is  applied 
for  the  administration  of  justice,  in  order  that  one  may  have 
what,  according  to  the  understanding  of  the  parties,  he 
bought  and  paid  for. 
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In  Bennett  v.  Waller,  23  III.  183,  this  court  said:  "  The 
reason  why  a  subsequently  acquired  title  is  held  to  pass  by  a 
deed  containing  covenants  of  warranty,  is,  that  it  effectuates 
the  real  intent  of  the  parties,  which  was  to  convey  the  true 
and  real  title  to  the  land,  and  to  avoid  circuity  of  action  and 
further  litigation.  It  is  a  principle  of  equitable  jurispru- 
dence adopted  by  the  courts  of  law,"  etc.  How  manifestly 
inapplicable  is  the  doctrine  to  the  present  case.  The  land, 
at  the  time  Brewster  released  to  Burnett,  had  not  been  bought 
from  the  government,  and  the  title  was  in  the  United  States. 
Brewster,  for  the  evidently  nominal  consideration  of  $5,  paid 
to  him  by  Burnett,  releases  to  the  latter  such  interest  as  he 
has  in  eight  blocks  of  lots  containing  ten  lots  each,  and  in 
seven  lots  besides,  making  eighty-seven  lots.  Some  seven- 
teen months  afterward  the  United  States  granted  the  tract  of 
land  in  which  the  lots  were  situated  to  Thomas  Glenn,  by 
patent,,  and  Glenn,  some  five  months  after,  conveys  the  tract 
of  land  to  Brewster.  What  equity  is  there  that  this  title  to 
the  lots  derived  from  the  United  States  should  go  over  to 
Burnett  because  of  that  former  quitclaim  of  interest  by 
Brewster  to  him?  Would  it  effectuate  the  intent  of  the 
parties,  and  was  it  their  intent  that  the  true  and  real  title  to 
the  lots  was  to  be  conveyed  by  the  quitclaim  deed?  Clearly 
not.  The  parties  did  not  suppose  that  they  were  dealing  with 
the  title,  and  it  was  not  that  which  was  bought  or  sold,  in  the 
understanding  of  the  parties.  The  title  was  in  the  United 
States,  and  Brewster  sold  only  such  interest  as  he  had. 
That  interest,  whatever  it  was,  terminated  upon  the  purchase 
by  Glenn  from  the  United  States,  and  Glenn  obtained  the 
title  by  such  purchase.  Burnett  got  and  enjoyed  all  that  he 
bargained  for  or  paid  for, — namely,  Brewster's  then  interest. 
This  subsequently  acquired  distinct  title  from  the  United 
States,  which  Brewster  obtained,  Burnett  never  paid  for  nor 
bargained  for,  nor  was  it  at  all  contemplated  by  the  quitclaim 
deed  that  it  should  pass  to  Burnett.  There  is  no  reason  why 
he  should  have  it,  and  no  equity  to  base  any  estoppel  on. 
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As  the  patent  to  Glenn  recites  that  he  had  made  payment 
for  the  land  "according  to  the  provisions  of  the  act  of  Con- 
gress of  the  24th  of  April,  1820,  entitled  'An  act  making 
further  provision  for  the  sale  of  the  public  lands,'"  it  is  said 
Glenn  must  have  made  a  prior  settlement  on  the  land  as  a 
pre-emptioner ;  and  the  suggestion  is  made  by  defendant's 
counsel,  that  at  the  time  of  the  quitclaim  deed  from  Brewster 
to  Burnett  there  may  have  been  a  contract  of  sale  from 
Glenn  to  Brewster,  of  which  the  deed  from  Glenn  to  Brew- 
ster was  but  a  consummation.  It  is  sufficient  to  say  that 
nothing  of  this  kind  appears.  Courts  act  only  on  proof,  not 
conjecture. 

This  view  taken  of  Burnett's  alleged  title,  renders  unneces- 
sary an  examination  of  the  other  question,  as  to  the  bar  of 
such  title  by  the  Statute  of  Limitations. 

A  further  attempt  to  set  up  an  outstanding  title  to  lots  4 
and  5  was  by  showing  a  deed  of  trust  from  the  plaintiff  to 
John  H.  Ball,  trustee,  dated  October  23,  1861,  of  said  lots  4 
and  5,  to  secure  the  payment  of  a  note  of  plaintiff  for  $400, 
of  even  date,  payable  in  one  year,  with  the  usual  power  of 
sale  on  advertisement,  etc.  But  the  deed  contained  an  express 
provision,  that  the  grantor  might  hold  and  enjoy  the  prem- 
ises until  sale  should  be  made;  and  there  being  no  evidence 
of  any  sale,  the  deed  of  trust  evidently  fails  to  show  an  out- 
standing title. 

Objection  is  taken  that  the  evidence  fails  to  show  the  lots 
in  controversy  are  a  part  of  this  eighty  acre  tract  of  land 
patented  to  Glenn.  The  witness  Raymond  testified,  that  he 
knew  the  location  of  said  tract  of  land,  and  also  of  what  was 
called  and  known  as  block  65,  of  the  town  of  Ninawa,  and 
that  said  block  65  was  a  part  of  the  said  eighty  acre  tract. 
All  the  foundation  for  the  objection  is,  that  on  cross-exam- 
ination the  witness  said  that  he  could  not  locate  the  block  by 
the  plat  shown,  nor  could  he  designate  the  boundary  of  the 
Ninawa  addition  by  the  plat,  nor  could  he  tell  from  the  plat 
whether  it  was  on  said  eighty  acre  tract  or  not;  and  the  town, 
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as  appears  from  the  surveyor's  certificate  attached  to  the  plat, 
is  laid  off  "  on  the  north  fraction  of  section  20,  and  part  of 
the  south  half  of  section  17,  town  33  north,  range  1,  east  of 
the  third  principal  meridian." 

The  location  of  a  town  lot  may  be  fixed  by  a  witness,  from 
common  repute,  irrespective  of  any  plat.  The  direct  exam- 
ination of  the  witness  sufficiently  established,  at  least  'prima 
facie,  the  location  of  the  block,  and  the  lots  in  the  block,  as 
being  on  this  tract  of  land.  The  cross-examination  and  the 
plat  showed  nothing  to  the  contrary.  The  objection  is  with- 
out force. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  E.  Cassidy 

v. 
John  A.  Cook  et  al. 

Filed  at   Ottawa  June  20,  1881. 

1.  Sale  under  trust  deed — sale  en  masse.  A  clause  in  a  deed  of  trust 
authorizing  the  trustee  to  sell  the  premises  "  entire,  without  division,  or  in 
parcels,"  as  he  may  "  think  best,"  will  not  prevent  the  owner  from  insisting 
that  it  was  the  duty  of  the  trustee  to  offer  the  property  in  parcels;  and  when 
it  is  shown  that  a  sale  in  parcels  would  have  been  more  advantageous,  and 
that  the  trustee  was  requested  to  offer  the  property  in  parcels,  a  sale  en  masse 
will  be  set  aside,  on  bill  by  the  grantor  in  the  trust  deed.  Such  a  clause 
does  not  give  an  arbitrary  discretion  to  the  trustee. 

2.  Same — duty  of  trustee.  A  trustee's  duties  under  a  deed  of  trust  are  not 
merely  formal.  It  is  his  duty,  in  the  faithful  discharge  of  his  trust,  to  inform 
himself  as  to  the  condition  of  the  property  which  he  is  about  to  sell,  and  to 
adopt  that  course  which  in  his  judgment  will  bring  the  highest  price. 

3.  Conveyance — description  of  house  and  part  of  lot.  Where  one  building 
is  so  constructed  upon  a  lot  as  to  constitute  five  separate  houses,  each  with  a 
yard  and  stable  attached  in  the  rear,  the  houses  and  barns  will  furnish 
monuments  for  boundaries  and  descriptions  in  a  deed  for  the  same,  when  sold 
separately. 

25—99  III, 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county  j 
the  Hon.  S.  M.  Moore,  Judge,  presiding. 

On  the  7th  of  March,  1870,  Cassidy  borrowed  from  the 
Sullivant  Savings  Institution  $16,000,  and  gave  therefor  his 
note,  payable  five  years  after  date,  with  interest  at  the  rate 
of  9  per  cent  per  annum,  payable  semi-annually,  and  to 
secure  the  payment  of  the  same  he  and  his  wife  executed  to 
Frank  R.  Chandler  a  deed,  conveying  to  him,  as  trustee,  a 
tract  of  land  described  in  the  deed  as  "  lot  30,  Ellis'  east 
addition  to  Chicago,  fronting  on  Langley  and  Thirty-eighth 
streets  and  Johnson  Place,  in  Chicago.  Said  Johnson  Place 
is  not  yet  open  on  the  west  side  of  said  lot  30."  The  inter- 
est upon  this  note  seems  to  have  been  paid  until  the  install- 
ment which  fell  due  September  7,  1874.  The  deed  contained 
a  provision,  that  upon  failure  to  pay  any  installment  of 
interest  the  whole  sum  might  be  treated  as  due,  and  that  in 
such  case  sale  might  be  made  at  once,  upon  notice.  In  such 
case  the  trustee  was,  by  the  terms  of  the  deed,  authorized 
"to  sell  said  premises  entire,  without  division,  or  in  parcels, 
as  (he)  said  party  of  the  second  part  may  think  best." 
Accordingly  Chandler,  the  trustee,  having  given  the  notice 
required,  proceeded  to  sell  the  property  en  masse,  at  public 
sale,  on  the  14th  day  of  October,  1874,  and  at  that  sale  the 
property  was  struck  off  and  sold  to  Cook  for  the  sum  of 
$17,265. 

On  the  same  day  Cassidy  filed  this  bill  in  the  Superior 
Court  of  Cook  county,  seeking  a  decree  that  this  sale  be  set 
aside.  Answers  were  filed,  and  replications,  and  proofs  taken, 
and  upon  final  hearing  the  bill  was  ordered  to  be  dismissed. 
Cassidy,  by  writ  of  error,  brings  the  case  here  for  review. 

The  bill  charges  the  trustee  with  a  fraudulent  combination 
with  Cook,  to  enable  Cook  to  buy  at  a  price  less  than  the  real 
value  of  the  property,  and  that  the  property  was,  at  the  time 
of  the  sale,  worth  $50,000;  that  the  property  would  have 
brought  a  better  price  if  sold  in  parcels,  and  that  certain  per- 
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sons  attending  the  sale  bid  or  offered  to  bid  for  portions  of  the 
property  at  a  higher  rate. 

The  proof  failed  to  show  any  combination  between  the 
trustee  and  Cook,  but  it  did  show  that  a  block  of  five  houses 
had  been  built  upon  a  part  of  the  property,  each  house  hav- 
ing a  back  yard  and  stable  in  the  rear  reaching  to  an  alley, 
*  and  that  the  residue  of  the  ground  had  been  surveyed  and 
laid  out  into  six  lots,  which  were  vacant.  This  survey  and 
plat  had  not  been  recorded. 

The  proof  also  showed  that  persons  attended  the  sale  for 
the  purpose  of  bidding  on  some  parts  of  the  property,  if  sold 
in  parcels.  It  is  also  shown  that  the  trustee  was  requested, 
on  behalf  of  the  debtor,  Cassidy,  to  offer  the  property  in  sep- 
arate parcels,  which  he  refused  to  do.  There  is  evidence 
tending  to  show  that  had  it  not  been  for  the  avowed  deter- 
mination of  the  trustee  to  sell  the  whole  property  en  masse, 
there  would  have  been  bids  to  at  least  $3000  for  each  house, 
and  probably  to  as  much  as  $900  for  each  of  the  vacant  lots, 
or  in  other  words,  that  the  property  might  have  been  sold 
for  over  $20,000.     But  this  proof  is  not  very  definite. 

Mr.  W.  T.  Burgess,  for  the  plaintiff  in  error : 
The  clause  in  the  trust  deed,  "  to  sell  said  premises  entire, 
without  division,  or  in  parcels,  as  said  party  of  the  second 
part  may  think  best,"  confers  no  other  or  greater  power  than 
the  trustee  had  without  it.  His  discretion  is  subject  to 
review,  if  so  exercised  as  to  prejudice  the  parties  to  the 
trust.  A  trustee  is  bound  to  bring  the  estate  to  the  hammer 
under  every  possible  advantage  to  his  cestui  que  trust.  Hill 
on  Trustees,  479;  Downs  v.  Grazebrook,  3  Mer.  208. 

This  court  has  repeatedly  sanctioned   this  rule,  for  these 
N  trusts  are  capable  of  great  abuse  unless  closely  watched  by 
the  courts,  and  sales   under  them  are  set  aside  when  oppres- 
sion,  unfair  dealing   or  sacrifice   of  the   property  is  shown. 
Waterman  v.  Spaulding  et  al.  51  111.  425;    Goswell  v.  Ross, 
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33    id.   244;    Taylor    v.  Hopkins,  40    id.  442;     WarnecJce  v. 
Lembca,  71  id.  91;  Mason  v.  Ainsworth,  58  id.  163. 

Mr.  James  Spkinger,  for  the  Chandlers,  defendants  in 
error : 

The  authorities  in  plaintiff *s  brief  are  not  applicable  to' 
this  case,  under  the  evidence  adduced.  Such  a  sale  will  not 
be  set  aside  without  some  sufficient  equitable  reason  being 
shown,  especially  where  the  power  is  exercised  as  given. 
Fairman  v.  Peek  et  al.  87  111.  161. 

It  is  only  on  the  ground  of  fraud,  or  that  some  one  has 
been  prejudiced  by  the  sale  of  land  en  masse,  that  the  sale 
will  be  set  aside.     Pr other  v.  Hill.  36  111.  404. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  claimed  that  the  complainant  can  not  be  allowed  to 
insist  that  it  was  the  duty  of  the  trustee  to  offer  this  prop- 
erty in  parcels,  inasmuch  as  he  had,  by  his  own  deed, 
authorized  him  "  to  sell  said  premises  entire,  without  division, 
or  in  parcels,"  as  he  might  "think  best."  This  does  not 
necessarily  follow.  The  power  given,  by  its  very  terms, 
implies  that  the  trustee  assumed  the  duty  of  thinking  on  the 
subject,  and  that  he  should  adopt  that  course  which  he  should 
think  would  be  best  to  secure  a  good  price.  It  does  not 
mean  that  the  trustee  may  do  as  he  may  please,  or  that  he 
may  do  that  which  should  be  the  most  convenient  for  him. 
There  is  no  evidence  in  the  case  tending  to  show  that  the 
trustee  did,  in  fact,  think  that  this  property  would  sell  for  a 
better  price  "  entire,  without  division, "  than  it  would  if 
sold  in  parcels,  except  what  may  be  inferred  from  the  fact 
that  he  did  so  sell. 

On  the  other  hand,  but  a  few  months  before  the  sale  occurred 
the  proof  shows  that  Cook  negotiated  with  Cassidy  for  the 
purchase  of  this  very  property,  at  the  nominal  price  of 
$55,000,  $2000  of  which  was  to  be  paid  in  cash  to  Cassidy,  and 
$16,000  thereof  was  to  discharge  this  incumbrance,  and  $5000 
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thereof  was  to  discharge  another  and  junior  mortgage  on  the 
same  property,  being  in  cash  or  its  equivalent  the  sum  of 
$23,000,  and  for  the  balance  he  was  to  give  a  team  of  horses 
and  a  conveyance  of  certain  real  estate  out  of  the  city.  It  is 
said,  in  this  proposed  exchange  of  property  the  prices  were 
nominal,  and  inflated  in  terms  beyond  their  cash  value. 
This  may  be  so,  but  the  actual  cash  Cook  was  to  pay  if  the 
arrangement  had  been  carried  out,  was  §23,000,  and  interest 
on  the  same  from  March,  1874.  This  would  be  over  $5000  more 
than  the  amount  of  this  bid,  assuming  that  the  team  of  horses 
and  the  lands  out  of  the  city  were  worth  nothing.  In  the 
absence  of  proof  to  the  contrary,  it  may  be  safely  assumed 
that  five  houses  (each  with  a  yard  and  stable  attached),  so 
constructed  as  to  constitute  five  separate  dwellings,  although 
built  together  as  one  block  of  buildings,  would,  in  all  proba- 
bility, bring  a  better  price  if  sold  separately  than  if  sold  en 
masse.  When  it  is  shown  that  the  attention  of  the  trustee  was 
called  to  the  true  condition  of  this  property,  and  that  he  was 
requested  to  offer  it  in  separate  parcels,  and  suggestions 
were  made  that  purchasers  desired  an  opportunity  to  bid  on 
certain  parts  of  the  property,  we  can  not  doubt  that  it  was 
his  duty  to  have  offered  the  property  in  separate  parcels. 
Although  the  survey  and  plat  of  the  subdivision  of  this  lot 
had  not  been  recorded,  still  the  houses  and  barns  were  there. 
These  furnished  monuments  for  boundaries  and  descriptions. 
It  may  be  that  the  vacant  sub-lots  should  have  been  sold  in 
one  body.  Prudence,  however,  would  dictate  that  resort 
should  have  been  had  to  the  experiment  of  selling  these  sep- 
arately. A  trustee's  duties  are  not  merely  formal.  It  is  his 
duty,  in  the  faithful  discharge  of  his  trust,  to  inform  himself 
as  to  the  condition  of  property  which  he  is  about  to  sell,  and 
to  adopt  that  course  which,  in  his  judgment,  will  bring  the 
highest  price. 

The  decree  is  reversed,  and  the  cause  will  be  remanded,  that 
the  sale  may  be  opened  and  such  proceedings  had  under  the 
direction  of  the  court  as  will  allow  Cassidy  to  redeem  upon 
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just  terms,  in  a  reasonable  time  to  be  fixed  by  the  court,  and 
in  default  of  such  redemption  that  the  property  be  again 
offered  for  sale,  in  such  manner  as,  in  the  judgment  of  the 
court,  will  be  most  conducive  to  obtaining  the  highest 
price;  and  if,  upon  such  biddings,  any  material  addition 
can  be  made  to  the  net  proceeds  of  such  sale,  then  the  sale 
heretofore  made  shall  be  entirely  set  aside,  and  the  property 
disposed  of  under  the  new  sale,  but  if  no  material  addition 
can  be  made  to  the  net  proceeds  of  the  original  sale,  then 
such  sale  shall  be  confirmed  by  the  court,  and  the  costs  of  the 
proceedings  shall,  in  such  case,  be  taxed  against  Cassidy. 

Decree  reversed. 


Melissa  Carter  et  al. 

v. 

Joseph  Penn. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Supreme  Court — jurisdiction  as  involving  freehold.  As  a  writ  of  error 
in  a  partition  case,  sued  out  after  an  order  of  distribution  to  reverse  such 
order,  brings  up  the  entire  case,  involving  the  decree  of  partition  and  sale 
ordered,  it  involves  a  freehold,  and  the  writ  of  error  lies  directly  from 
this  court  to  the  trial  court. 

2.  Tenant  in  common — contribution  for  incumbrance  removed  by  one.  In  a 
proceeding  for  the  partition  of  lands,  where  it  appears  that  one  tenant  in 
common  has  advanced  money  to  pay  off  or  remove  an  incumbrance  on  the 
land,  the  other  tenants  should  be  required  to  pay  an  equal  proportion  of  the 
sum  so  advanced,  according  to  the  interest  they  may  have  in  the  land,  so 
that  the  incumbrance  will  fall  on  each  tenant  in  common  in  proportion  to  his 
interest. 

3.  Where,  prior  to  any  proceeding  for  partition,  the  circuit  court  in  a  suit 
gave  the  widow  a  gross  sum  of  $1000  in  lieu  of  her  homestead  in  a  tract  of 
land,  in  which  suit  the  owners  of  the  land  were  made  parties,  and  two  of  the 
three  owners,  who  were  tenants  in  common,  paid  the  $1000  to  the  widow,  and 
the  circuit  court,  on  suit  for  partition,  found  the  rights  of  the  parties  equal, 
and  ordered  a  sale,  and  finally  ordered  a  distribution  in  the  same  manner: 
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Held,  that  the  court  should  not  have  found  the  several  interests  equal,  but 
should  have  required  the  tenant  not  paying  anything  to  the  widow  to  pay  to 
the  others  one-third  of  the  sum  advanced  by  them,  with  interest  from  the  time 
they  advanced  the  same,  and  the  decree  of  distribution  only  was  reversed, 
as  the  rights  of  the  parties  could  be  adjusted  as  well  by  decreeing  a  proper 
division  of  the  proceeds  of  the  sale:  Held,  also,  that  the  propriety  of  giving 
the  widow  a  gross  sum  for  her  homestead  could  not  be  questioned  collaterally 
in  the  partition  suit. 

Writ  or  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  writ  of  error  is  prosecuted  by  Melissa  Carter  and 
Hannah  Primm,  only. 

Mr.  Marshall  W.  Weir,  for  the  plaintiffs  in  error: 

In  the  partition  of  land,  if  one  tenant  in  common  has 
paid  money  to  relieve  the  premises  of  a  legal  incumbrance 
resting  on  the  entire  interest  of  all,  the  others  will  be  re- 
quired to  contribute  their  just  proportion  of  the  same. 
Illinois  Land  and  Loan  Co.  v.  Bonner,  75  111.  315;  Titsworth 
et  al.  v.  Stout,  49  id.  78. 

It  is  equally  well  settled,  that  in  partition  the  court  may 
charge  a  co-tenant  for  rent  in  arrears,  and  make  the  same  a 
lien  on  the  estate  of  those  receiving  it.  Roberts  et  al.  v. 
Beehwith,  79  111.  246. 

The  equities  of  the  parties  may  be  adjusted  whether  the 
partition  is  at  law  or  in  chancery.  Gage  v.  Lightburn  et  al. 
93  111.  248;  Roberts  v.  Beclcwith,  79  id.  246;  Titsworth  v. 
Stout,  49  id.  78. 

Mr.  C.  W.  Thomas,  for  the  defendant  in  error: 
At  the  February  term,  1880,  the  court  decreed  that  plain- 
tiff and  defendants  were  each  entitled  in  fee  simple  to  an 
undivided  one-third  of  the  premises,  subject  only  to  the 
widow's  dower,  and  that  the  $1000  due  the  widow  as  her 
homestead  had  been  paid.  To  this  finding  the  defendants 
took  no  exception,  nor  did  they  make   any  motion  for  a  new 
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trial  at  that  term,  as  required  by  the  statute.  Practice  Act, 
sec.  57.  See,  also,  Illinois  Central  Railroad  Co.  v.  Modglin, 
85  111.  481 ;  David  M.  Force  Manf.  Co.  v.  Horton,  74  id. 
310;  and  sec.  61,  Practice  Act. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  a  petition  for  partition,  brought  by  Joseph  Penn 
against  Melissa  Carter,  Hannah  Primm  and  Lucetta  S. 
Stookey,  to  divide  certain  premises  in  St.  Claircounty.  The 
defendants  were  required  to  answer  the  petition  under  oath, 
which  was  done  by  the  two  plaintiffs  in  error.  The  other 
defendant  answered,  admitting  the  allegations  of  the  petition. 

It  appears  from  the  petition  that  the  premises  in  contro- 
versy originally  belonged  to  Samuel  Stookey,  who,  on  the 
19th  day  of  February,  1872,  conveyed  the  same  to  his  three 
children,  Melissa  Carter,  Hannah  Primm  and  James  M. 
Stookey;  that  on  the  24th  day  of  May,  1878,  James  M. 
Stookey  conveyed  his  undivided  one-third  of  the  property 
to  petitioner.  It  also  appears,  from  the  averments  in  the 
petition,  that  Samuel  Stookey,  by  his  last  will,  made  a  pro- 
vision for  his  widow,  Lucetta  S.  Stookey,  but  she  renounced 
the  provisions  of  the  will,  and  such  proceedings  were  after- 
wards had,  that  at  the  January  term,  1877,  of  the  court,  in  a 
certain  cause  in  equity  then  therein  pending,  wherein  Melissa 
Carter,  Hannah  Primm  and  James  M.  Stookey  were  com- 
plainants, and  Lucetta  Stookey  was  defendant,  a  decree  of 
the  court  was  rendered,  assessing  the  dower  of  Lucetta  in 
the  premises  at  $127  annually,  and  providing  for  the  pay- 
ment to  her  of  $1000  in  lieu  of  her  homestead  in  the 
premises.  It  is  also  set  up  in  the  petition  that  said  sum  of 
$1000  has  since  been  paid  to  Lucetta  by  the  defendants 
Melissa  Carter  and  Hannah  Primm,  without  the  consent  of 
petitioner,  who  was  willing  that  the  widow  should  continue 
to  occupy  said  premises  as  a  homestead. 
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The  petition  contains  other  averments,  but  it  is  not  neces- 
sary to  set  them  out  here. 

The  answer  of  the  defendants  admits  the  truth  of  these 
averments,  and  upon  the  petition  and  answer,  without  hear- 
ing evidence,  the  court,  at  the  February  term,  1880,  entered 
a  decree  finding  that  petitioner,  Joseph  Penn,  Melissa  Carter 
and  Hannah  Primm,  are  each  entitled  to  an  undivided  one- 
third  of  the  premises,  subject  to  the  dower  allotted  to  the 
widow  in  the  former  proceedings.  Commissioners  were  ap- 
pointed to  divide  the  premises,  who  filed  a  report  that  the 
premises  could  not  be  divided  without  manifest  prejudice  to 
the  owners,  and. they  appraised  the  property  at  $7600.  The 
report  was  approved,  and  a  decree  of  sale  entered.  The 
master  was  directed,  out  of  the  proceeds,  to  pay  the  expenses 
of  sale  and  the  costs  of  the  suit,  and  bring  the  balance  of 
the  proceeds  of  sale  into  court.  On  the  30th  day  of  June, 
1880,  a  report  of  sale  was  filed  and  approved.  At  the  follow- 
ing September  term  of  court  the  parties  appeared,  and  a 
hearing  was  had  in  regard  to  the  distribution  of  the  proceeds 
of  sale.  The  court  refused  to  hear  any  oral  evidence  on  the 
question,  but  upon  an  examination  of  the  pleadings  and 
former  decree  in  the  case,  entered  a  decree  that  the  money 
in  the  hands  of  the  master,  arising  from  the  sale,  be  distrib- 
uted in  pursuance  of  the  former  finding  of  the  interest  of 
the  parties  in  the  land  sold, — one-third  to  Joseph  Penn,  one- 
third  to  Melissa  Carter,  and  one-third  to  Hannah  Primm. 
To  this  decision  of  the  court  the  defendants  Melissa  Carter  and 
Hannah  Primm  excepted,  and  sued  out  this  writ  of  error. 

The  first  question  presented  by  the  record  arises  on  the 
motion  of  defendant  in  error  to  dismiss  the  writ  of  error  on 
the  ground  that  this  court  has  no  jurisdiction.  The  decision 
of  this  motion  depends  on  the  further  question  whether  a 
freehold  is  involved.  It  is  true  that  the  main  controversy 
in  the  case  is  over  the  distribution  of  the  money  received  by 
the  master  in  chancery  as  the  proceeds  of  the  sale  of  the  lands 
described  in  the  petition,  but  at  the   same  time,  the  writ  of 
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error  brings  before  us  for  review  the  decree  of  partition  and 
sale  rendered  in  the  case.  If  this  was  an  appeal  merely  from 
the  decree  denying  the  application  of  the  defendants  in  the 
petition  for  a  distribution  of  the  proceeds  of  the  sale  of  the 
lands  named  in  the  petition,  there  might  be  more  force  in 
the  argument  in  support  of  the  position  that  a  freehold  was 
not  involved,  and  that  the  writ  of  error  should  be  dismissed. 
But  such  is  not  the  case.  No  appeal  was  prosecuted  to  this 
court  from  that  decree,  but,  on  the  other  hand,  as  we  have 
said  before,  the  writ  of  error  brings  up  the  entire  record  in 
the  case  for  review.  Such  being  the  case,  it  is  apprehended 
there  can  be  no  serious  controversy  in  regard  to  the  fact  that 
a  freehold  is  involved,  as  it  necessarily  is  in  every  petition  for 
partition. 

In  a  proceeding  of  this  kind,  under  sec.  39  of  Rev.  Stat. 
1874,  p.  753,  the  court  is  expressly  authorized  to  investigate 
and  settle  all  questions  of  conflicting  or  controverted  titles, 
remove  clouds  upon  titles,  assign  dower,  order  a  sale  of  the 
premises  for  the  purpose  of  dividing  the  proceeds,  apportion 
incumbrances  among  the  parties,  etc.  The  power  here  con- 
ferred on  the  court  in  a  partition  proceeding  as  respects  the 
title  to  the  land,  is  greater  than  that  conferred  on  the  court  in 
the  trial  of  an  action  of  ejectment,  which  always  involves  a 
freehold. 

Again,  upon  an  inspection  of  the  errors  assigned,  it  will  be 
found  that  a  freehold  is  involved  in  the  determination  of  the 
first  error  assigned  on  the  record.  It  is  as  follows:  "The 
circuit  court  erred  in  its  finding  and  order  of  the  February 
term,  1880,  that  the  said  Penn  was  entitled  to  one  undi- 
vided third  of  said  premises,  subject  to  the  dower  of  Lucetta 
S.  Stookey."  It  may  be  true  that  the  jurisdiction  of  the  court 
does  not  always  depend  upon  the  errors  that  may  be  assigned 
on  the  record,  yet  we  may  look  to  the  errors  assigned  for  the 
purpose  of  ascertaining  the  questions  which  will  properly  and 
legitimately  arise  in  the  case.  The  motion  to  dismiss  will 
have  to  be  overruled. 
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We  now  come  to  the  merits  of  the  case.  In  a  proceeding 
to  partition  lands,  where  it  appears  that  one  tenant  in  common 
has  advanced  money  to  pay  off  or  remove  an  incumbrance 
which  rests  upon  the  land  owned  in  common,  the  other  ten- 
ants in  common  should  be  required  to  pay  an  equal  propor- 
tion of  the  amount  so  advanced,  according  to  the  interests 
they  may  have  in  the  land,  so  that  the  incumbrance  will  fall 
equally  on  each  tenant  in  common,  in  proportion  to  the  in- 
terest each  one  may  have  in  the  land.  Titsworth  v.  Stout,  49 
111.  78. 

In  the  decree  rendered  in  the  case  under  consideration,  this 
rule  was  disregarded.  It  was  set  up  in  the  petition,  and  ad- 
mitted in  the  answer,  that  in  a  cause  pending  in  the  circuit 
court  between  the  owners  of  the  fee  and  the  widow,  a  decree 
of  court  was  entered  assessing  the  dower  of  the  widow  in  the 
premises  at  $127  annually,  and  providing  for  the  payment  to 
her  of  $1000  in  lieu  of  her  homestead  in  the  premises;  that 
the  said  $1000  has  since  been  paid  by  the  defendants  Melissa 
Carter  and  Hannah  Primm.  Here,  according  to  the  averments 
of  the  petition  and  the  admission  in  the  answer,  was  an  in- 
cumbrance on  the  premises  of  $1000,  which  had  been  estab- 
lished by  a  decree  of  the  circuit  court,  and  in  decreeing  a 
partition  of  the  premises,  as  two  of  the  owners  of  the  fee  had 
paid  off  and  discharged  the  incumbrance,  the  petitioner,  who 
owned  the  other  third,  ought  to  have  been  decreed  to  refund 
one-third  of  the  amount  advanced,  with  interest  thereon  from 
the  time  the  money  was  paid. 

Whether  the  circuit  court  that  rendered  the  decree  allow- 
ing a  gross  sum  of  $1000  to  the  widow  in  lieu  of  her  home- 
stead in  the  premises  decided  right  or  erroneously,  can  make 
no  difference,  so  far  as  the  rights  of  the  parties  are  concerned 
in  this  case.  The  court  in  which  the  decree  was  rendered 
having  jurisdiction  of  the  parties  and  the  subject  matter,  its 
decree  can  not  be  questioned  collaterally. 

But  it  is  said  no  exception  was  taken  to  the  decree  of  the 
court  which  fixed  the  rights  of  the  parties  in  the  premises,  and 
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hence  error  can  not  be  assigned  on  such  finding  here.  There 
are  cases  in  which  it  has  been  held  that  where,  by  consent,  a 
cause  is  tried  by  the  court  without  a  jury,  and  no  exception  is 
taken  to  the  finding,  error  can  not  be  assigned  on  appeal.  But 
this  is  not  a  case  of  that  character.  If  the  decision  in  this  case 
was  erroneous,  as  we  have  seen  it  was,  the  law  did  not  require 
a  formal  exception  to  be  taken  to  the  decree,  but  on  appeal 
or  writ  of  error  the  correctness  of  the  decree  may  be  inquired 
into,  in  the  same  manner  as  can  be  done  in  a  decree  in  chancery. 
It  will  not,  however,  be  necessary  in  this  case  to  reverse  the 
decree  of  partition  or  sale,  as  the  rights  of  the  parties  can  be 
adjusted  as  well  by  decreeing  a  proper  division  of  the  pro- 
ceeds of  the  sale  of  the  premises,  which  were  required  to  be 
brought  into  court  for  distribution. 

The  decree  of  distribution  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court  to  enter  a  de- 
cree requiring  the  master  in  chancery  who  made  the  sale  to 
refund  to  the  plaintiffs  in  error  one-third  of  the  amount  they 
advanced  to  discharge  the  premises  from  the  homestead,  with 
six  per  cent  interest  thereon,  and  the  residue  of  the  proceeds 
of  sale  to  be  divided  equally  between  the  three  owners  of 
the  fee. 

Decree  reversed. 


William  Kcelle  et  al. 

v. 
Daniel  Knecht  et  al. 

Filed  at  ML  Vernon,  June  21,  1S81. 

1.  Right  of  way — when  appurtenant  to  land.  Where  the  owner  of  land 
grants  a  right  of  way  over  his  land  for  a  switch  from  a  railroad  to  the  land 
of  one  of  the  grantees,  to  be  used  by  the  grantees  and  others  for  railroad  and 
switch  purposes,  and  the  owners  of  such  right  of  way  purchased  eighty  acres 
of  land  from  another,  over  a  part  of  which  the  switch  was  constructed,  so  as 
to  reach  the  coal  land  of  one  of  the  grantees,  the  grantor  contributing  nothing 
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to  the  expense  of  grading  and  bridging  the  track  for  the  switch,  it  was  held, 
that  this  right  of  way  became  appurtenant  to  the  coal  land  of  the  grantee,  to 
which  the  switch  was  constructed. 

2.  Same — appurtenant  by  reservation.  A  right  of  way  appurtenant  may  be 
reserved  in  a  conveyance  as  effectually  as  by  a  grant  by  deed.  Hence,  in  a 
grant  of  a  right  of  way  for  a  railroad  switch,  the  words,  "and  upon  the 
further  consideration  that  said  grantees  permit  said  grantor  to  use  said 
switch  and  railroad,  the  same  as  the  grantees,"  amount  to  a  legal  and  binding 
reservation  of  a  use  in  common  with  the  grantees  of  the  right  of  way 
granted,  but  they  do  not  confer  any  right  in  the  grantor  over  other  land  after- 
wards bought  by  the  grantees  for  an  extension  of  the  right  of  way  to  their 
lands,  in  the  absence  of  any  agreement  to  that  effect,  and  do  not  even  reserve 
a  right  of  way  appurtenant  over  the  grantees'  tract  of  land. 

3i  Easement — right  of  way,  when  not  capable  of  conveyance.  An  easement 
or  right  of  way  appurtenant  or  appendant  to  an  estate  in  fee  in  land,  or  in 
gross  to  the  person  of  the  grantor  for  life  or  for  years,  is  incapable  of  aliena- 
tion or  conveyance  in  fee.  When  in  gross,  it  is  purely  personal  to  the  holder, 
and  when  appurtenant,  it  is  attached  to  and  is  an  incident  to  the  land,  and 
passes  with  it,  whether  the  land  be  conveyed  for  a  term  of  years,  for  life,  or 
in  fee.  It  is  an  incident  to  the  land,  and  can  not  be  separated  from  or  trans- 
ferred independent,  of  it.  Sec.  18  of  the  Conveyance  act  has  no  application 
to  easements  created  outside  of  the  title  to  land,  whether  appurtenant  or 
in  gross. 

4.  Railroad — private  switch  from  railroad  is  not  a  public  way.  A  private 
switch  from  a  railroad  to  coal  lands,  which  is  not  owned  by  the  railway  com- 
pany, but  by  individuals  for  their  own  private  use,  is  not  a  public  highway, 
within  the  meaning  of  section  12,  article  11,  of  the  constitution,  and  therefore 
is  not  free  to  all  persons  for  the  transportation  of  their  persons  and  property 
thereon.     That  section  applies  only  to  public  railroads. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snydek,  Judge,  presiding. 

This  was  a  bill  filed  by  Daniel  Knecht  and  Augustus  Lenz, 
against  "William  Kcelle,  John  Kcelle  and  Christian  Kcelle, 
and  the  Louisville  and  Nashville  Railroad  Company,  to 
enjoin  the  carrying  of  freight  or  coal  over  the  complainants' 
switch  on  their  land,  except  the  freight  and  coal  of  complain- 
ants, or  persons  licensed  by  them.  A  decree  was  rendered  in 
accordance  with  the  prayer  of  the  bill. 
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Mr.  Charles  W.  Thomas,  for  the  appellants : 

The  deed  from  Christian  Koelle  granted  a  right  of  way 
over  the  grantor's  lands,  for  the  benefit  of  the  grantor  as  well 
as  of  the  grantees,  it  providing  that  the  switch  might  be 
used  by  the  grantees  and  others  for  railroad  and  switch  pur- 
poses. 

That  deed  provides,  that  it  is  executed  upon  the  considera- 
tion that  the  grantees  shall  permit  the  grantor  to  "use  said 
switch  and  railroad,  the  same  as  the  grantees."  This  clause 
refers  to  the  whole  structure,  and  is  a  complete  and  perfect 
reservation  of  a  right  appurtenant  to  Koelle's  land.  It  is 
contended  that  this  was  a  reservation  of  a  right  in  gross  to 
Koelle  himself,  and  that  it  died  with  him. 

The  fact  that  the  reservation  appears,  in  a  literal  sense,  to 
be  to  the  grantor  in  person,  is  of  no  weight.  In  Winthrop 
v.  Fairbank,  41  Me.  307,  the  grantor  used  these  words, 
"  reserving  to  myself  the  privilege  of  passing  with  teams,  etc., 
across  the  same,  in  suitable  places,  to  land  I  own  to  the  south 
of  the  premises,"  and  they  were  held  to  confer  the  benefit  of 
the  exception  in  favor  of  the  grantor,  his  heirs  and  assigns, 
as  occupants  of  the  remaining  lands  belonging  to  him  south 
of  the  premises,  the  privilege  reserved  being  appurtenant  to 
those  lands.  See,  also,  Bowen  v.  Couriers,  6Cush.l32;  Gar- 
rison v.  Rudd,  19  111.  564;  Karmueller  v.  Kurtz,  18  Iowa, 
352. 

Although  it  is  within  the  power  of  one  selling  his  land  to 
reserve  to  himself  a  right  in  gross,  yet  as  such  right  is  less 
permanent  and  beneficial,  the  law  always  favors  and  pre- 
sumes, when  such  a  construction  can  fairly  be  made,  that  the 
right  is  not  in  gross,  but  an  easement  appurtenant.  2  Wait's 
Actions  and  Defences,  665. 

The  second  source  of  appellants'  right  to  have  their  coal 
hauled  over  the  switch  in  question,  is  the  law  which  makes 
the  switch  part  of  a  public  highway,  free  to  all  the  people 
who  may  have  occasion  to  use  the  same.  Const.  1870,  sec. 
12,  art.  11. 
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Messrs.  Hay  &  Knispel,  for  the  appellees : 

Deeds  are  to  be  most  strongly  construed  against  the 
grantor,  {City  of  Alton  v.  Illinois  Transportation  Co.  12  111.  38,) 
and  it  will  therefore  take  stronger  words  to  create  an  ease- 
ment by  reservation  than  by  direct  grant.  Suffield  v.  Brown, 
4  DeG.  T.  &  S.  185;  2  Wait's  Act.  and  Def.  665.  And  ease- 
ments which  will  pass  by  implication  in  a  grant,  will  not  be 
implied  by  a  reservation.  2  Wait's  Act.  and  Def.  663;  Bern 
v.  Mills,  21  Wend.  290. 

Applying  these  rules  of  construction  to  the  reservation  in 
question,  we  must  construe  the  same  to  be  a  reservation  of 
the  right  in  gross,  personal  to  the  grantor  himself;  and  if  it  is 
such  an  easement  in  gross,  only,  it  is  not  assignable  or 
inheritable.     Washb.  on  Easements,  p.  11. 

In  the  case  of  Garrison  v.  JRudd,  19  111.  558,  the  court 
defines  easements  as  follows:  "They  are  said  to  be  append- 
ant or  appurtenant  when  they  are  incident  to  an  estate, — one 
terminus  being  on  the  land  of  the  party  claiming,  must  inhere 
in  the  land,  concern  the  premises,  and  be  essentially  neces- 
sary to  their  enjoyment.  They  are  of  the  nature  of  cove- 
nants running  with  the  land,  and,  like  them,  must  respect 
the  thing  granted  or  demised,  and  must  concern  the  land  or 
estate  conveyed.  They  pass  by  a  conveyance. of  the  land, 
under  the  term  ' appurtenances/  without  being  expressly 
named."  And  such  an  easement  is  appurtenant  to  all  and 
every  part  of  the  land,  no  matter  into  how  many  parts  it  may 
be  subdivided  on  sale,— to  each  part,  however  small,  it 
attaches.  It  is  to  be  enjoyed  by  all  the  owners  of  the  estate 
to  which  it  is  incident,  and  can  not  be  separately  sold  and 
conveyed  to  another. 

The  right  is  said  to  be  in  gross  when  it  is  not  attached  as 
an  incident  to  an  estate,  and  is  conferred  by  deed,  or  by 
reservation  in  a  deed,  the  distinction  being  quite  manifest 
between  a  grant  of  land  where  a  way  is  appendant  which 
carries  the  way,  and  a  grant  of  way  separate  from  any  estate, 
in  gross  or  specially. 
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That  such  a  reservation  is  a  personal  right  or  appurte- 
nance in  gross,  counsel  cited  Achroyd  v.  Smith,  70  Eng.  C. 
L.  E.  164;    Wagner  v.  Banna,  38  Cal.  111. 

But  if  the  reservation  was  of  an  easement  appurtenant,  it 
was  to  Koelle's  land,  and  none  other.  The  bill  does  not  pray 
for  an  injunction  against  operating  the  switch  on  Kcelle's 
land. 

An  easement  may  pass,  without  express  mention,  as  an 
incident  to  the  grant  of  the  adjacent  premises;  but  the  fee  in 
one  piece  of  land,  not  mentioned  in  the  deed,  will  not  pass 
as  appurtenant  to  another  tract  granted  by  an  accurate 
description,  giving  it  a  definite  and  limited  boundary.  Geb- 
hard  v.  Reeves,  75  111.  307;  Jackson  v.  Hatchaioay,  15 
Johns.  448;  Tyler  v.  Hannon,  11  Pick.  193;  O'Lindar  v. 
Lathrop,  21  id.  292. 

An  easement  appurtenant  reserved  in  a  deed  is  limited  to 
the  land  granted,  and  does  not  extend  to  after  acquired  land. 
Washb.  on  Easements,  49;  Stearns  v.  Mullen,  4  Gray,  151; 
Smith  v.  Porter,  10  id.  67.  A  right  of  way  can  only  be 
raised  out  of  the  land  granted  or  reserved  by  the  grantor, 
and  never  out  of  the  land  of  a  stranger.  Oliver  v.  Hock,  47 
Md.  301. 

The  constitutional  provision  has  no  reference  to  a  road  of 
this  kind — a  mere  private  switch.  See  Hoyt  v.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  93  111.  601. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  November,  1870,  Christian  Koelle,  in  consideration  of 
§200  paid  to  him  by  Daniel  Knecht,  Alpheus  Boling  and 
Joseph  Schmisseur,  granted  to  them  a  right  of  way,  in  this 
language:  "I,  for  the  consideration  hereinafter  named,  do 
hereby  convey  to  Daniel  Knecht,  Joseph  Schmisseur  and 
Alpheus  Boling  the  right  of  way  for  a  switch,  from  the  St. 
Louis  and  Southeastern  Railway  across  my  land,  fifteen  feet 
wide,  to  the  lands  of  the  said  Schmisseur,  near  the  turnpike, 
where   the   same  was  located  by  the  said  railroad  company 
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by  its  engineer,  in  section  6,  township  1  north,  range 
8  west,  in  St.  Clair  county,  Illinois,  to  be  used  by  said 
grantees  and  others  for  railroad  and  switch  purposes,  and 
when  not  so  used,  to  revert  to  me,  said  grantor,  otherwise  to 
remain  the  property  of  said  grantees  and  their  heirs  and 
assigns  forever,  for  the  uses  and  purposes  named." 

Boling  sold  out  his  interest  to  Lenz,  who  took  his  place  in 
the  enterprise  before  the  switch  was  constructed.  The  com- 
plainants then  purchased  an  80-acre  tract  of  land,  a  part  of 
which  lay  between  the  land  of  Kcelle  and  Schmisseur,  to 
have  and  control  the  right  of  way  between  the  railroad  track 
and  Schmisseur's  land.  They  graded,  bridged  and  prepared 
the  road  bed  between  the  railroad  track  and  Schmisseur's 
land,  ready  for  the  ties  and  rails,  at  their  own  expense. 
When  prepared,  the  railroad  company  laid  the  ties  and  rails, 
under  an  agreement  with  the  owners  of  the  way,  to  Schmis- 
seur's  land,  and  hauled  out  large  quantities  of  coal  for 
them.  Kcelle  contributed  nothing  to  paying  the  expense  of 
grading  or  laying  the  track  for  this  switch.  The  owners  of 
the  right  of  way  have  not  conveyed  or  bargained  to  convey 
that  right  of  way  to  the  railroad  company.  It  only  uses 
this  track  under  their  agreement  to  haul  complainants'  coal 
over  it.  We  are  clearly  of  opinion  that  this  right  of  way 
became  appurtenant  to  the  Schmisseur  land. 

The  agreement,  under  seal,  by  which  the  right  of  way  was 
granted  to  Knecht,  Boling  and  Schmisseur,  in  a  subsequent 
clause  contains  this  reservation:  "  And  upon  the  further 
consideration  that  said  grantees  permit  said  grantor  to  use 
said  switch  and  railroad,  the  same  as  the  grantees."  A  right 
of  way  appurtenant  may  be  reserved  in  a  conveyance  as 
effectually  as  by  a  grant  by  deed.  Hence  this  was  a  legal 
and  binding  reservation  of  a  use,  in  common  with  his  grantees, 
of  the  right  of  way.  This  would  seem  to  be  manifest,  and 
so  clear  that  the  mere  statement  of  the  proposition  demon- 
strates its  correctness.  Even  if  it  could  be  held  to  attach  to 
and  become  a  part  of  the  land  over  which  the  right  was 
26—99  III. 
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granted,  still  it  would  be  impossible  to  hold  that  it  attached 
to  the  land  of  Kern  that  lies  between  appellants'  land  and  the 
main  track  of  the  railroad.  The  grantees  did  not,  at  the 
time,  own  this  Kern  tract,  and  were  unable,  if  they  had 
desired,  to  attach  the  right  of  way  to  it,  or  fasten  it  upon  that 
tract  by  a  future  purchase.  Appellees  were,  after  they 
acquired  the  right  of  way  from  Kcelle,  compelled  to  pur- 
chase this  Kern  tract  to  reach  the  main  track  of  the  rail- 
road, to  render  their  right  of  way  over  Kcelle's  land  of  any 
use  to  them.  And  it  is  impossible  to  see,  in  the  absence  of 
all  agreement,  in  what  manner  Kcelle  acquired  any  right  to 
use  the  right  of  way  over  the  track  on  the  Kern  land.  He 
contributed  nothing  to  its  purchase,  or  the  construction  of 
the  switch  over  it,  and  the  decree  only  restrains  appellants 
from  using  the  switch  over  the  Kern  tract.  This  is  the 
extent  of  the  decree. 

A  number  of  the  cases  to  which  appellants'  counsel  refers,  to 
show  this  reservation  operated  as  a  right  of  way  appurtenant, 
had  the  element  of  a  way  from  necessity,  and  that  was,  no 
doubt,  an  important  consideration,  contributing  to,  if  not  con- 
trolling, the  construction  given  in  those  cases.  But  there  is 
no  element  of  that  character  in  this  case,  as  the  evidence  shows 
that  this  tract  of  land  of  appellants,  on  which  they  mine  their 
coal,  is  notcut  off  from  the  main  track  of  the  railroad  by  the 
lands  of  other  owners,  but  that  track  runs  over  or  adjoin- 
ing to  the  entire  end  of  their  tract  of  land.  Hence  there 
can  be  no  claim  of  a  right  of  way  from  necessity.  So  that, 
in  any  view  that  can  be  taken  of  the  case,  there  was  not 
reserved  an  appurtenant  right  of  way  over  either  the  Kcelle 
tract  or  the  Kern  tract. 

It  is,  however,  urged,  that  under  the  13th  section  of  our 
Conveyance  act,  this  reservation  operated  to  create  an 
inheritable  or  appurtenant  easement,  that  inhered  to  and 
passed  with  the  land.  That  section  provides,  that  "every 
estate  in  lands  which  shall  be  granted,  conveyed  or  demised, 
although   other  words    heretofore  necessary  to   transfer   an 
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estate  of  inheritance  be  not  added,  shall  be  deemed  a  fee 
simple  estate  of  inheritance,  if  a  less  estate  be  not  limited  by- 
express  words,  or  does  not  appear  to  have  been  granted,  con- 
veyed or  demised  by  construction  or  operation  of  law."  We 
are  unable  to  see  that  this  section  has  or  can  have  the  slight- 
est application  to  this  case.  An  easement  of  this  character 
is  incapable  of  conveyance  in  fee.  It  is  appurtenant  or 
appendant  to  an  estate  in  fee  in  lands,  or  in  gross  to  the  per- 
son of  the  grantor  for  life  or  for  years;  but  that  is  incapable 
of  alienation  or  transfer.  When  in  gross,  it  is  purely  per- 
sonal to  the  holder.  When  appurtenant,  it  is  attached  to, 
and  is  an  incident  to,  the  land,  and  passes  with  it,  whether 
the  land  be  conveyed  for  a  term  of  years,  for  life,  or  in  fee. 
It  is  an  incident  to  the  land,  and  can  not  be  separated  from 
or  transferred  independent  of  the  land  to  which  it  inheres. 
Washburne  on  Easements,  p.  10. 

The  13th  section  only  professes  to  apply  to  grants,  convey- 
ances or  demises  of  title  to  lands,  and  does  not  apply  to  mere 
easements  created  outside  of  the  title  to  the  land.  If  lands 
were  so  conveyed  or  demised  as  to  be  controlled  by  that  sec- 
tion, then  all  appurtenances,  such  as  ways  inhering  to  the 
land,  would,  no  doubt,  pass  as  an  incident  to  the  land.  But 
that  section  has  no  application  whatever  to  the  creation  or 
reservation  of  right  of  way  over  the  land  of  another,  whether 
the  right  be  appurtenant  or  in  gross.  We  have  no  power  to 
apply  a  statute  to  subjects  not  embraced  in  its  purview,  and 
this  case  is  not  so  embraced. 

It  is  urged  that  under  section  12,  article  11,  of  the  consti- 
tution, this  is  a  public  railroad,  free  to  all  persons  for  trans- 
portation of  persons  or  property.  That  section  provides, 
that  "railways  heretofore  constructed,  or  that  may  hereafter 
be  constructed  in  this  State,  are  hereby  declared  public  high- 
ways, and  shall  be  free  to  all  persons  for  the  transportation 
of  their  persons  and  property  thereon,  under  such  regulations 
as  may  be  prescribed  by  law,"  etc.  This  manifestly  refers  to 
railroads  constructed '  for  public,  as  contradistinguished  from 
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private,  use, — to  railroads  constructed  and  used  as  common 
carriers,  and  not  to  such  structures  built  by  individuals  on 
their  own  lands,  and  used  to  subserve  their  individual  and 
private  interests.  It  would  work  monstrous  wrong  and 
injustice  to  compel  an  individual  who  had  constructed  a 
railroad  across  his  farm,  to  assume  the  duties  and  liabilities 
of  a  common  carrier  against  his  will,  and  transport  over  his 
road  all  commodities  that  the  adjoining  land  owner  or  his 
neighbors  might  require.  Those  who  made  that  instrument 
did  not  intend  to  impose  such  duties  and  liabilities  on  pri- 
vate individuals  against  their  will.  It  was  only  public  rail- 
roads they  intended  to  regulate,  and  this  switch  is  not  of  that 
character.  This  switch  does  not,  as  far  as  this  record 
discloses,  belong  to  the  Louisville  and  Nashville  Rail- 
road Company.  The  right  of  way  belongs  to  appellees. 
They  made  the  bridges,  and  prepared  the  grade  ready  to 
receive  the  ties  and  rails.  By  contract  with  appellees,  the 
company  put  in  place  the  ties  and  rails,  and  furnish  and  send 
over  the  switch  locomotives  and  cars  to  carry  to  the  road  of 
the  company,  for  transportation,  the  coal  of  appellees.  This 
is  all  done  under  contract.  As  well  claim,  that  because  a 
farmer  hires  a  neighbor's  team  to  haul  his  grain  over  a  road 
on  his  farm  to  the  public  highway,  and  thence  to  market,- the 
road  in  his  inclosure  thereby  becomes  public,  and  might  be 
traveled  by  all  persons  who  might  choose.  The  railroad 
having  no  title  to  this  switch,  is  not  affected  by  the  con- 
stitutional provision  above  quoted. 

It  is  urged  that  we  should  give  a  liberal  construction  to  this 
reservation,  because  it  is  necessary  to  the  use  of  appellants'  coal 
mine.  This  is  a  misapprehension,  as  the  evidence  shows  that 
the  land  on  which  their  mine  is  situated  adjoins  the  railroad 
track  of  the  Louisville  and  Nashville  Railroad,  and  appellants 
can  construct  a  switch  of  their  own,  and  form  a  connection  with 
that  road  without  passing  over  the  land  of  any  other  person. 

We  are  unable  to  perceive   any  error  in  this   record,  and 

the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Alfred  P.  Dugger  et  al. 
v. 
Daniel  Oglesby. 

Filed  al  Mt.  Vernon,  June  21,  1881. 

1.  Covenants  in  deed — when  extends  to  equitable  claim.  Where  there  is  an 
outstanding  equitable  title  which  is  entitled,  as  against  the  grantee  as  well  as 
the  grantor,  in  a  deed  with  full  covenants,  to  have  united  to  it  the  legal  estate, 
and  so  defeats  the  estate  assumed  to  be  conveyed  by  the  deed,  by  claim  para- 
mount, the  covenants  in  the  deed  will  extend  to  and  embrace  such  equitable 
claim. 

2.  Where,  after  bill  filed  by  a  partner  to  have  a  conveyance  of  a  lot  set 
aside,  on  the  ground  that  the  consideration  of  the  deed  was  partnership  goods, 
exchanged  by  the  other  partner  for  the  lot,  who  fraudulently  took  the  deed  in 
his  wife's  name,  and  during  the  pendency  of  such  bill  the  lot  is  conveyed  by 
the  latter  partner  and  wife  to  another,  by  de,ed,  with  the  usual  covenants  of  war- 
ranty, and  afterwards  a  decree  was  rendered  in  the  suit  subjecting  the  lot  to 
sale  in  payment  of  the  partnership  debts:  Held,  that  the  purchaser  taking 
during  the  pendency  of  the  suit  to  avoid  the  title  of  his  grantors,  and  all 
persons  afterwards  claiming  under  him,  was  bound  by  the  decree  which  was 
rendered,  and  therefore  the  covenants  in  the  deed  embraced  the  equitable 
title  under  which  the  land  was  sold  and  the  legal  title  divested. 

3.  Same — eviction.  Where  a  party  suing  on  the  covenants  in  a  deed  has 
been  evicted  under  a  paramount  title,  it  is  not  material  whether  the  steps 
taken  to  procure  a  writ  of  assistance  were  regular  or  not,  as  the  party  might 
voluntarily  yield  to  the  adverse  title. 

4.  Secondary  evidence — sufficiency  of  search  for  lost  deed.  Where  a  wit- 
ness testified  that  he  was  the  solicitor  of  the  grantee,  and  to  the  execution, 
acknowledgment  and  delivery  of  a  master's  deed;  that  he,  the  witness, 
placed  it  on  his  desk  in  the  court  room,  with  another  paper,  and  both  were 
lost;  that  he  had  never  been  able  to  find  them  afterwards  ;  that  he  had  made 
diligent  search  for  them,  and  that  the  deed  had  never  been  recorded:  Held, 
that  the  search  was  sufficient  to  admit  secondary  evidence  of  the  contents 
of  the  deed,  and  that  it  was  not  necessary  to  show  a  search  in  the  recorder's 
office,  or  that  inquiries  had  been  made  of  the  grantee. 

5.  Same — proof  of  contents  of  lost  deed.  When  taken  in  connection  with 
the  record  of  a  master's  sale  and  his  certificate  of  purchase,  the  courts  will 
not  require  so  full  proof  of  the  contents  of  a  master's  deed  when  it  is  lost  as 
otherwise  might  be. 

6.  Same — not  allowed  when  profert  is  made.  In  a  suit  upon  a  deed  or 
sealed  instrument,  where  a  profert,  or  an   excuse   for   the    want  of  it,  is 
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necessary,  if  the  plaintiff  makes  profert,  and  thereby  professes  to  produce 
the  deed  when  he  is  not  prepared  to  do  so,  and  the  defendant  pleads  non  est 
factum,  the  plaintiff,  on  objection,  will  not  be  permitted  to  give  evidence  of 
its  loss  or  destruction,  or  its  being  in  the  defendant's  possession,  and  then 
make  proof  of  its  contents. 

7.  Limitation — of  suit  against  administrator  and  heirs.  Where  the  cause  of 
action  does  not  accrue  until  more  than  two  years  after  the  death  of  the 
debtor,  and  the  grant  of  letters  and  the  settlement  of  his  estate,  the  two 
years'  limitation  of  the  statute,,  as  to  claims  against  estates,  will  not  apply  to 
an  action  brought  by  the  creditor  against  the  administrator  and  heirs  of  the 
deceased  debtor. 

8.  Judicial  sale — executing  master's  deed  after  party's  death.  Where  land 
is  properly  sold  under  a  decree  in  the  lifetime  of  the  defendant,  the  master's 
deed  may  properly  be  executed  after  the  defendant's  death,  without  any  revi- 
val of  the  suit  against  his  heirs. 

9.  Judgment— -form  in  suit  against  administrator  and  heirs.  In  a  suit  against 
the  personal  representative  and  heirs  of  a  deceased  person,  the  court  found 
the  amount  that  descended  to  each  heir,  and  then  rendered  judgment  against 
all  the  heirs  and  the  administrator  for  the  sum  found  due,  to  be  satisfied  out 
of  the  estate  so  descended  to  the  heirs,  with  express  provision  that  neither 
of  the  heirs  be  subjected  to  a  greater  liability  than  the  sum  he  received  by 
descent,  and  that  the  judgment  against  the  administrator  be  quando  acciderini; 
Held,  that  there  was  no  objection  to  the  form  of  the  judgment. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Madison  county;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 

Mr.  Joseph  Gillespie,  Mr.  David  Gillespie,  and  Mr. 
C.  Happy,  for  the  appellants : 

The  covenants  of  the  deed  are  against  all  legal  and  sub- 
sisting liens,  incumbrances,  assessments,  etc.,  and  it  never 
was  intended  to  warrant  against  some  equitable  claim  that 
might  ripen  into  a  lien.  Jackson  v.  Ewing,  17  Ind.  505; 
Bobbens  v.  Broivn,  2  Jones,  75;  Ellis  v.  Welch,  6  Mass.  249; 
Marston  v.  Hobbs,  2  id.  458;  Barley  v.  Millenberger,  31  Pa. 
37;  Sedc/ivick  v.  Nollenbech,  7  Johns.  380;  Brady  v.  Spurek, 
27  111.  481;  Owen  v.  Thomas,  33  id.  325;  Rawle  on  Cov. 
200. 
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An  action  for  the  breach  of  the  covenant  of  warranty  must 
be  brought  by  him  who  owned  the  land  when  the  breach 
took  place.     2  Washb.  Real  Prop.  713,  side  p.  662. 

As  to  the  proof  of  loss  or  search,  to  admit  secondary  evi- 
dence of  a  lost,  unrecorded  deed,  see  Mariner  v.  Saunders,  5 
Gilm.  117;   Owen  v.  Thomas,  33  111.  326. 

The  claim  sued  on  was  never  exhibited  against  the  estate 
of  Edward  C.  Dugger  within  the  two  years  after  the  grant 
of  administration.  It  may  be  urged  that  the  cause  of  action 
did  not  accrue  until  after  the  limitation  had  expired,  but  this 
makes  no  difference.  It  is  a  misfortune,  but  no  excuse. 
Stone  v.  Clark,  Admr.  40  111.  414;  McLean  v.  McBean,  74 
id,  137;  Hoffman  v.  Wilding,  85  id.  456;  Guy,  Admr.  v. 
Gerick,  id.  429;  Laughlin  v.  Hess,  89  id.  122. 

The  judgment  against  the  heirs  was  not  proper.  Branger 
v,  Lucy,  82  111.  93. 

As  to  frame-work  of  declarations  on  lost  instruments,  see 
Mason  v.  Foster,  3  J.  J.  Marshall,  284 ;  Woodford  v.  Board, 
44  Miss.  587;  Cutis  v.  United  States,  1  Gallison,  69;  Smith 
T.  Emery,  7  Halst.  59;  Bees  v.  Overlough,  6  Cow.  749. 

Messrs.  Metcalf  &  Bradsha w,  for  the  appellee  : 

Counsel  certainly  do  not  mean  to  say  that  a  man  may  not 
covenant  against  equitable  liens  or  claims  as  well  as  legal. 
This  covenant  is  not  restricted  to  legal,  but  applies  to  all  liens 
of  any  description. 

We  contend  that  it  would  be  unjust  and  unreasonable  to 
limit  this  covenant,  that  is  general,  to  legal  ones  only. 

The  proof  of  the  loss  of  the  master's  deed  to  Pearce  was 
sufficient.     Swearengen  v.  Guliek  et  at  67  111.  212. 

This  claim  is  not  a  debt  of  the  ancestor,  but  his  covenant, 
and  of  the  lien  by  express  covenant  in  the  deed,  and  the  con- 
sideration paid,  enters  into  and  becomes  a  part  of  the  ances- 
tor's estate  which  the  heir  gets.  It  never  became  a  debt,  if 
at  all,  until  eviction,  in  1874.  Bridgeford  et  at  v.  Riddell 
et  at  55  111.  269. 
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The  cases  of  McLean  v.  MeBean,  74  111.  137,  Hoffman  v. 
Wilding,  85  id.  122,  Guy  v.  Gerich,  id.  429,  Laughlin  v.  Hess, 
89  id.  122,  have  no  application,  as  they  apply  to  cases  of 
debts  of  the  ancestor  that  could  be  filed  and  proved  against 
his  estate.  Here  the  liability  never  accrued  until  long  after 
the  death  of  the  ancestor.  The  measure  of  the  liability  of 
the  heir,  both  at  common  law  and  by  our  statute,  is  complete, 
and  reaches  all  the  real  and  personal  property  received  by 
the  heir.  Ryan  v.  Jones,  15  111.  1;  Vanmeter's  Heirs  v. 
Love's  Heirs,  33  id.  260;  Br  anger  v.  Lucy,  82  id.  91. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  for  breach  of  the  covenants  contained  in  a 
deed  dated  July  29,  1867,  executed  by  Edward  C.  Dugger 
and  wife,  through  their  attorney  in  fact,  one  Wright,  for  the 
conveyance  to  William  Vance  of  certain  lots  in  the  town  of 
Ashley,  in  Washington  county,  in  this  State.  The  suit  was 
by  Oglesby,  a  subsequent  grantee,  Vance  having  conveyed  to 
one  Criley,  and  the  latter  to  Oglesby,  and  was  brought  against 
the  heirs  at  law  and  administrator  of  Dugger,  he  having 
died  intestate  on  August  23,  1869,  Oglesby  alleging  an 
eviction  on  October  27,  1874,  under  a  master's  deed,  executed 
to  one  Pearce,  in  March,  1871,  under  a  decree  in  a  certain  suit 
in  chancery.  Dugger's  title,  whatever  he  had,  was  by  deed  from 
Elizabeth  Renfro,  and  said  suit  in  chancery  was  by  bill  filed 
in  the  circuit  court  of  Washington  county,  by  Pearce  against 
William  P.  Renfro  and  Elizabeth  Renfro,  his  wife,  and 
Dugger,  on  March  4,  1867,  setting  up  a  partnership  between 
Pearce  and  William  P.  Renfro,  that  the  lots  in  question  here 
had  been  fraudulently  conveyed  to  Elizabeth  Renfro,  the 
wife  of  William  P.,  in  exchange  for  partnership  goods,  and 
were  held  by  her  in  trust  for  the  partnership,  and  that  Dugger 
took  his  conveyance  of  the  lots  from  her,  knowing  the  cir- 
cumstances under  which  she  took  and  held  the  title,  the  bill 
praying  the  appropriate  relief.     There  was  a  decree  in  favor 
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of  Pearce,  subjecting  the  lots  to  sale  for  the  payment  of  the 
partnership  debts,  ordering  a  sale  thereof  by  the  master,  under 
which  the  master  made  sale  of  the  lots  to  Pearce, — all 
which  was  in  the  lifetime  of  Dugger.  The  summons  in  the 
chancery  suit  was  served  on  Dugger  June  23,  1867,  which  was 
before  his  conveyance  to  Vance.  The  covenants  were  the 
usual  full  covenants,  among  them  the  covenant  of  general 
warranty.  There  was  judgment  for  the  plaintiff,  which,  on 
appeal  to  the  Appellate  Court  for  the  Fourth  District,  wTas 
affirmed,  and  then  appeal  taken  to  this  court. 

It  is  contended  by  appellants  that  the  covenants  of  a  deed 
are  only  against  subsisting  legal  claims,  and  do  not  extend  to 
equitable  claims.  Had  Vance  here  taken  his  conveyance 
from  Dugger  without  notice  of  the  equitable  interest  of  Pearce, 
and  before  the  service  of  summons  on  Dugger  in  the  chancery 
suit,  there  would  have  been  ground  for  this  claim.  But 
Dugger  conveyed  to  Vance  after  there  had  been  service  of 
summons  on  Dugger  in  the  chancery  suit  of  Pearce  against 
him  and  the  Renfros,  the  bill  in  which  asserted  Pearce's  or 
the  partnership's  equitable  title  to  the  lots,  and  sought  to 
have  set  aside  the  deed  from  Ren  fro  to  Dugger,  and  so  Vance 
was  a  pendente  lite  purchaser,  and  he,  and  all  afterward  claim- 
ing under  him,  were  bound  by  the  decree  which  was  rendered 
in  that  suit  against  Dugger's  title. 

Where  there  is  an  outstanding  equitable  title,  which  is  en- 
titled, as  against  the  grantee  as  well  as  the  grantor,  in  a  deed 
with  full  covenants,  to  have  united  to  it  the  legal  estate,  and 
so  defeats  the  estate  assumed  to  be  conveyed  by  the  deed,  by 
claim  paramount,  the  covenants  must  certainly  extend  to  and 
embrace  such  equitable  claim. 

The  deed  from  the  master  in  chancery  to  Pearce,  in  the 
chancery  suit  of  Pearce  v.  Renfros  and  Dugger,  was  lost,  and 
parol  evidence  given  of  its  contents.  Dunham  testified  that 
he  was  the  solicitor  of  Pearce  in  said  suit;  that  the  deed  was 
executed  by  the  master,  acknowledged  before  the  clerk  of  the 
circuit  court,  and  delivered  to  him,  as  the  attorney  of  Pearce; 
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that  it  was  at  the  spring  term  of  the  circuit  court  of  Wash- 
ington county;  that  he  placed  it  on  his  desk  in  the  court 
room,  along  with  a  power  of  attorney  from  Dugger  to  Wright, 
authorizing  him  to  sell  and  convey  the  property,  and  both 
were  lost,  and  he  had  never  been  able  to  find  them  afterwards; 
that  he  had  made  diligent  search  for  them;  that  the  deed 
had  not  been  recorded. 

It  is  objected  that  this  does  not  show  sufficient  search  for 
the  deed  to  admit  evidence  of  its  contents, — that  there  should 
have  been  search  in  the  recorder's  office,  and  inquiries  made 
of  Pearce  for  the  deed.  The  evidence  goes  to  show  that  the 
deed  never  was  in  the  recorder's  office  or  in  the  hands  of 
Pearce,  but  that  it  was  lost  before  reaching  either.  The. 
record  shows  a  sale  to  Pearce  by  the  master,  and  that  a  cer- 
tificate of  purchase  was  issued  to  Pearce  as  the  purchaser, 
entitling  him  to  a  deed  in  fifteen  months  from  the  tenth  day 
of  September,  1868.  We  think  the  evidence  shows  sufficient 
search  for  the  deed,  as  also  sufficient  proof  of  its  contents.  In 
connection  with  the  master's  sale  and  his  certificate  of  pur- 
chase in  the  case,  so  full  proof  of  the  contents  of  the  master's 
deed   would  not  be  required  as  otherwise  there    might   be. 

Another  objection  made  to  a  recovery  is,  that  the  claim  was 
not  filed  against  the  estate  of  Dugger  within  the  two  years 
after  the  grant  of  administration.  Letters  of  administration 
were  taken  out  in  1869,  and  the  claim  now  sued  on  was 
never  filed  against  the  estate.  The  statute  provision  is  that 
all  demands  against  an  estate  not  exhibited  to  the  county 
court  within  two  years  from  the  granting  of  letters  of  admin- 
istration shall  be  forever  barred,  except  as  to  subsequently 
discovered  estate  not  inventoried  or  accounted  for  by  the 
executor  or  administrator.  All  the  property,  both  real  and 
personal,  belonging  to  the  estate,  was  inventoried  by  the  ad- 
ministrator, so  that  there  are  no  subsequently  discovered 
assets.  The  eviction  did  not  take  place  until  in  1874.  Thus 
the  cause  of  action  here  did  not  in  fact  accrue  until  long,  and 
more  than  two  years,  after  the  death  of  the  ancestor,  and  the 
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granting  of  letters  of  administration  and  the  settlement  of  his 
estate.  The  cause  of  action  here  is  not  a  demand  which  could 
have  been  exhibited  to  the  court,  proved  or  allowed  against 
the  estate  of  Dugger  any  time  within  two  years  after  the 
granting  of  administration  on  his  estate,  it  not  accruing  until 
afterwards. 

We  are  of  opinion  that  the  limitation  of  the  statute  does 
not  apply  to  the  case. 

After  the  death  of  Dugger,  August  23,  1869,  there  was  a 
partial  reversal  by  this  court  of  the  decree  in  the  chancery 
suit  of  Pearce  v.  Henfros  and  Dugger,  (see  68  111.  126,)  and 
after  such  reversal  the  master's  deed  was  executed,  and  the 
proceeding  of  Pearce  v.  Oglesby  for  the  writ  of  assistance 
under  the  decree  was  taken,  whereby  Oglesby  was  ousted 
from  the  possession  ;  and  as  all  these  subsequent  proceedings 
were  without  reviving  the  suit  against  the  administrator  and 
heirs  of  Dugger,  it  is  insisted  they  were  not  binding  upon 
the  administrator  and  heirs,  and  so  there  was  no  valid 
master's  deed  nor  legal  ouster  of  Oglesby.  This  court 
affirmed  the  decree  against  Dugger  in  the  chancery  suit,  and 
all  the  reversal  there  was,  was  of  the  subsequent  decretal 
order  confirming  the  master's  report  of  the  sale  which  he 
had  made  under  the  decree.  ,  The  master's  report  did  not 
show  that  Pearce  ever  paid  to  the  master  the  amount  of  his 
bid  on  the  sale  of  the  lots  under  the  decree,  or  what  partner- 
ship debts  were  paid  out  of  the  sum  bid,  and  for  these 
reasons  the  order  of  confirmation  of  the  master's  report  was 
reversed.  As  respects  the  executing  of  the  master's  deed 
under  the  Pearce  sale  after  Dugger's  death,  it  was  but  a  min- 
isterial act,  to  complete  the  sale  that  took  place  in  the  life- 
time of  Dugger;  and  all  the  interest  that  either  Dugger  or 
his  heirs  had  in  the  property  after  the  sale,  was  the  right  of 
redemption  bylaw.  We  think  the  master's  deed  was  prop- 
erly executed  without  any  revival  of  the  suit  against  the 
heirs  of  Dugger. 
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As  to  the  steps  taken  in  respect  to  the  writ  of  assistance, 
it  is  unnecessary  to  examine,  for  the  deed  of  the  master  in 
chancery  to  Pearce  being  the  paramount  title,  Oglesby  might 
yield  voluntarily  to  it,  without  the  compulsory  force  of  a 
writ  of  assistance.    ' 

The  objection  taken  to  the  form  of  the  judgment  as  being 
a  personal  judgment,  does  not  appear  to  be  true  in  fact. 
The  judgment  order  finds  how  much  personal  property  and 
real  estate  came  to  and  descended  to  each  one  of  the  heirs, 
the  amount  of  both  being  $1338. 02.  Judgment  is  then  given 
against  all  the  heirs  and  the  administrator  for  $3315.62,  to 
be  satisfied  out  of  the  estate  so  descended  to  the  heirs,  with 
express  provision  that  neither  of  the  heirs  be  subjected  to  a 
greater  liability  than  to  the  extent  of  $1338.02,  and  that  the 
judgment  as  to  the  administrator  be  quando  acciderent.  We 
see  no  objection  to  the  form  of  the  judgment. 

There  is,  however,  an  objection  which  is  fatal  to  the  re- 
covery upon  this  declaration.  The  declaration  makes  a  pro- 
fert  of  the  deed  containing  the  covenants  declared  on,  from 
Dugger  to  Vance.  On  the  trial,  after  proof  that  the  origi- 
nal deed  was  not  in  the  plaintiff's  possession  or  power  to 
produce,  and  that  after  careful  search  and  inquiry  he  had 
been  unable  to  find  it,  a  certified  transcript  of  the  record  of 
the  deed  was  offered  in  evidence,  to  the  introduction  of 
which  defendant  objected,  for  the  reason  that  the  deed  was 
the  foundation  of  the  suit,  and  a  certified  copy  could  not  be 
used  in  evidence, — that  the  suit  should  have  been  brought 
upon  the  deed  as  a  lost  instrument  to  warrant  it ;  which  objec- 
tion the  court  overruled,  and  admitted  the  certified  transcript 
in  evidence,  to  which  exception  was  taken.  There  was  a 
plea  in  the  case  of  non  est  factum,  among  others. 

Mr.  Chitty,  after  stating  the  general  rule  that  in  all 
pleadings  if  a  party  claims  under  a  deed  he  must  make  a 
profert  of  it,  or  allege  an  excuse  for  the  omission,  lays  it 
down:  "But  where  a  profert,  or  an  excuse  for  the  want  of 
it;  is  necessary,  if  the  plaintiff  make  profert  of  and  thereby 
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profess  to  produce  the  deed  when  he  is  not  prepared  to  do 
so,  and  the  defendant  pleads  non  est  factum,  the  plaintiff  will 
be  nonsuited  on  the  trial,  as  it  will  not  be  sufficient  in  such 
case  to  prove  that  the  deed  was  lost  or  destroyed,  or  in  the 
defendant's  possession.  If,  therefore,  in  such  case,  the  plain- 
tiff be  not  prepared  to  produce  the  deed  on  oyer  being 
claimed,  or  at  the  trial,  and  has  inadvertently  pleaded  the 
deed  with  a  profert,  the  declaration  must  be  amended,  and 
the  circumstances  whi-ch  excuse  the  omission  to  make  a 
profert  should  be  stated  in  the  declaration."  1  Chitty's  PI. 
399. 

In  Smith  et  al.  v.  Woodward,  4  East,  586,  Lord  Ellen- 
borough,  who  gave  the  opinion  of  the  court,  said  :  "  There 
is  no  case  where  the  issue  being  whether  such  a  deed 
proffered  by  the  plaintiff  to  the  view  of  the  court,  and  sup- 
posed to  be  in  court  at  the  time,  be  or  be  not  the  deed  of  the 
defendant,  in  which  it  has  ever  been  decided  that  anything 
can  dispense  with  the  production  of  the  deed  itself."  And  see 
Powers  et  al.  v.  Ware,  2  Pick.  451 ;  Wofford  v.  Board,  etc.  44 
Miss.  587. 

Reference  is  made  to  our  statute,  as  being  supposed  to 
obviate  this  objection,  which  provides  that  a  party,  by  first 
complying  with  its  provisions,  may  read  in  evidence  the 
record  of  any  deed,  or  a  certified  transcript  thereof,  with  like 
effect  as  though  the  original  of  such  deed  Avas  produced  and 
read  in  evidence.  Rev.  Stat.  1874,  p.  278,  sec.  36.  But  this 
is  a  statute  relating  to  evidence  alone,  and  does  not  affect 
any  rule  of  pleading.  It  applies  only  where,  under  the 
rules  of  pleading,  secondary  evidence  of  the  contents  of 
a  deed  is  admissible. 

So  is  the  common  law  rule,  that  where  proof  is  made  of 
the  loss  of  a  deed,  a  copy  of  it  may  be  given  in  evidence 
with  like  effect  as  the  original  deed;  but  this  means,  where, 
under  the  pleading,  secondary  evidence  is  admissible  in  the 
cas&, — that  is,  where  there  has  not  been  profert  made,  and  cir- 
cumstances excusing  the  profert  are  stated.     Where  profert  is 
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made  the   rule  would  not  apply,  and   so  we   think  it  is  with 
this  statute. 

The  judgment  of  the  Appellate  Court  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

Judgment  reversed. 


Andrew  J.  Bridges  et  al. 

v. 

Alexander  Rice. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Freehold — removing  cloud  from  title — right  of  appeal.  A  freehold  is 
involved  in  a  suit  in  chancery  to  remove  a  cloud  from  the  title  of  real  estate 
by  setting  aside  a  judicial  sale  of  the  premises,  and  the  case  is  properly 
brought  before  this  court  for  review  on  appeal  or  error,  directly  from  the  trial 
court. 

2.  Chancery  jurisdiction — to  advise  executors  and  trustees.  A  court  of 
equity  has  always  assumed  jurisdiction  to  control  and  advise  as  to  the  man- 
agement of  trusts  and  trust  estates.  It  has  jurisdiction  of  a  bill  by  executors 
asking  the  advice  of  the  court  as  to  the  manner  in  which  the  trust  resting 
upon  them  shall  be  performed,  where  the  trust  becomes  embarrassed,  or  their 
duties  under  the  will  are  complicated  by  circumstances  not  foreseen  or  pro- 
vided against  by  the  testator. 

3.  Where  a  bill  filed  by  executors  alleged  that  it  was  their  duty  under  the 
will  to  sell  certain  town  lots,  either  at  private  or  public  sale,  to  pay  the  debts 
of  the  estate,  and  that  no  such  sale  could  be  effected  without  a  ruinous  sacri- 
fice of  the  property  and  great  detriment  to  the  parties  interested  therein,  and 
that  there  were  salable  lands  belonging  to  the  estate,  and  asking  the  advice 
of  the  court  as  to  the  manner  in  which  the  trust  should  be  performed:  Held, 
that  the  court  had  jurisdiction  to  give  the  necessary  advice,  and  having 
obtained  jurisdiction  for  one  purpose,  it  could  afford  such  relief  as  pertained 
to  right  and  justice,  and  that  a  sale  of  the  lands  under  its  decree  to  a  stranger 
to  the  record  was  valid,  and  should  be  protected. 

"Writ  of  Error  to  the  Circuit  Court  of  Washington 
county;  the  Hon.  George  W.  Wall,  Judge,  presiding. 
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Mr.  Daniel  Hay,  for  the  plaintiffs  in  error: 

Original  jurisdiction  in  all  matters  of  probate  is  vested  in 
the  county  courts.     Const.  1870,  art.  6,  sec.  18. 

The  circuit  court,  therefore,  not  having  jurisdiction  to 
order  a  sale  of  real  estate  to  pay  debts,  all  its  decrees  and  the 
sale  thereunder  were  void,  and  a  cloud  upon  the  complain- 
ant's title.  • 

If  the  circuit  court  could  entertain  an  original  proceeding 
to  order  the  sale  of  real  estate  to  pay  debts,  then  the  manner 
provided  in  the  statute  should  be  followed.  The  petition 
should  be  signed  by  the  executor  and  verified  by  affidavit, 
neither  of  which  was  done.  The  power  to  order  a  sale  of 
land  to  pay  debts  of  a  deceased  person  is  purely  statutory, 
and  the  requirements  of  the  statute  must  be  observed.  John- 
son v.  Johnson,  30  111.  223;  Herdman  v.  Short,  18  id.  59; 
Rorer  on  Jud.  Sales,  sees.  265,  305,  307. 

Mr.  James  A.  Watts,  for  the  defendant  in  error: 

The  cloud  upon  title  which  is  sought  to  be  removed  by  the 
bill  in  this  cause,  is  a  decree  of  the  Washington  county  circuit 
court,  and  deed  executed  to  defendant  in  error  on  sale  of  the 
premises  under  that  decree,  claiming  that  the  decree  is  void, 
because  the  court  had  not  jurisdiction  of  the  subject  matter — 
i,  e.,  that  the  original  proceeding  was  but  a  petition  by  the 
executors  to  sell  real  estate  to  pay  debts,  and  being  such,  the 
probate  court  alone  had  original,  exclusive  jurisdiction. 

The  proceeding  was  not  a  petition  to  sell  land  to  pay  debts. 
It  was  a  bill  in  chancery,  filed  by  the  executors,  averring  that 
L.  Bridges  died  testate,  and  nominated  complainants  as  execu- 
tors ;  that  complainants  qualified  as  executors;  that  the  will 
was  probated;  that  by  the  will  deceased  conveyed  all  of  his 
town  property  to  complainants,  to  be  sold  by  them  for  the 
purpose  of  paying  debts  and  supporting  the  family ;  that  the 
executors  had  tried  to  sell  the  property,  but  could  not  sell  the 
same  for  a  reasonable  price;  that  if  said  property  was  offered 
for  sale;  lots  worth  §100  and  $150  would  realize  not  more 
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than  §10  and  §15;  that  if  the  executors  should  proceed  to 
carry  out  that  part  of  the  will,  it  would  result  in  great  loss  to 
the  estate;  and  that  the  debts  of  the  estate,  for  the  payment 
of  which  there  were  no  assets,  amounted  to  $867.55. 

To  have  refused  to  execute  this  part  of  the  will  the  execu- 
tors would  have  been  liable,  and  believing  it  to  be  to  the 
interest  of  the  heirs  not  to  carry  out  the  directions  in  the  will, 
they  applied  to  a  court  of  chancery  to  relieve  them  from 
liability. 

The  court  having  obtained  jurisdiction  of  the  subject  matter 
and  of  the  persons  of  the  parties  whose  interests  were  to  be 
affected,  could  decree  sale  of  other  lands  to  pay  debts,  which 
was  in  effect  a  decree  releasing  the  executors  from  the  duty 
of  executing  the  will. 

The  exception  to  the  original  bill,  because  it  does  not 
contain  averments  required  by  statute  in  the  petition  to  sell 
real  estate  in  the  county  court,  is  unavailing  in  "this  case. 

The  circuit  court  is  a  court  of  general  jurisdiction,  and  the 
rule  that  all  the  facts  necessary  to  confer  jurisdiction  must 
appear,  is  only  applicable  to  courts  of  limited  jurisdiction. 
Wallace  et  al.  v.  Cox,  71  111.  548;  Osgood  v.  Blackmorel  59 
id.  261. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  brought  by  Andrew  J.  Bridges  and  others, 
against  Alexander  Rice,  to  remove  a  cloud  from  real  estate 
described  in  their  bill,  and  which  they  claim  to  own  in  fee 
simple  as  the  heirs  at  law  of  Lewis  J,  Bridges,  deceased* 
To  the  bill  alleging  the  facts  relied  on  for  relief,  a  demurrer 
was  sustained  by  the  circuit  court,  and  the  bill  dismissed. 

That  which  is  said  to  be  a  cloud  upon  the  title  of  the 
property  is  a  deed  made  by  the  executors  of  the  testator, 
under  a  decree  of  the  circuit  court,  to  defendant,  and  which 
purports  to  convey  to  him  all  the  right  and  title  that  was  in 
the  testator  at  the  time  of  his  death.  The  mere  statement  of 
this  fact  makes  it  apparent  a  freehold  is  involved  in  the  liti- 
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gation,  and  under  the  recent  Practice  act  the  case  is  properly 
brought  directly  to  this  court. 

It  is  alleged  the  court,  in  the  suit  of  the  executors,  under 
which  the  lands  were  sold  to  defendant,  had  no  jurisdiction 
to  pronounce  the  decree  it  did.  Two  reasons  are  assigned 
in  support  of  the  objection :  1st,  it  was  a  bill  to  sell  real 
estate  to  pay  debts,  and  in  such  cases  the  circuit  court  has  no 
jurisdiction,  exclusive  jurisdiction  having  been  conferred  on 
county  counts  in  such  matters ;  and  2d,  but  if  the  circuit 
court  had  jurisdiction  in  such  cases,  the  court,  in  the  original 
case,  failed  to  acquire  jurisdiction,  because  the  bill  was  neither 
signed  by  the  executors  nor  verified  by  affidavit.  It  will 
only  be  necessary  to  remark  upon  the  first  objection,  for  if 
that  is  not  tenable  it  follows  the  other  is  without  force. 

The  original  bill,  under  which  the  land  was  sold  to  defend- 
ant, is  made  a  part  of  the  present  bill,  and  on  inspection  it 
is  found  it  is  a  misapprehension  to  suppose  it  was  a  mere  bill 
to  sell  real  estate  to  pay  the  debts  of  the  testator.  It  is 
alleged  it  was  the  duty  of  the  executors  under  the  will  to 
sell  certain  town  lots,  either  at  private  or  public  sale,  to  pay 
the  debts  allowed  against  the  estate,  and  that  no  such  sale 
could  be  effected  without  ruinous  sacrifice  of  the  property,  to 
the  great  detriment  of  the  parties  interested  therein,  and  as 
there  were  salable  lands  belonging  to  the  estate,  the  execu- 
tors sought  the  aid  and  advice  of  the  court  as  to  the  manner 
in  which  the  trust  should  be  performed.  That  was  the  privi- 
lege and  the  duty  of  the  executors  where  the  trust  became 
embarrassed,  and  their  duties  under  the  will  complicated  by 
circumstances  neither  foreseen  nor  provided  against  by  the 
testator.  Equity  has  always  assumed  jurisdiction  to  control 
and  advise  as  to  the  management  of  trusts  and  trust  estates. 
Under  the  circumstances,  it  was  most  appropriate  for  the 
executors  to  invoke  the  aid  of  a  court  of  chancery  in  the 
execution  of  the  trust  imposed  upon  them  by  the  will  which 
they  had  undertaken  to  administer,  and  the  court  having 
obtained  jurisdiction,  as  it  did,  for  one  purpose,  it  could 
27—99  III, 
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afford  such  relief  in  the  premises  as  to  right  and  justice 
should  appertain.  Whether  the  court  decreed  wisely  or  not, 
is  not  a  material  question  now,  but  in  making  the  decree  the 
court  acted  under  general  powers  possessed  by  courts  of 
chancery  where  trust  estates  or  estates  of  infants  are  involved, 
and  having  had  jurisdiction  of  the  persons  of  the  parties 
interested,  and  of  the  subject  matter  of  the  suit,  the  sale  of 
the  property  under  its  decree  to  a  stranger  to  the  record,  as 
defendant  was,  is  valid,  and  must  be  protected. 

The   decree   of  the   circuit  court  is   right,    and   must  be 
affirmed. 

Decree  affirmed. 


Francis  W.  Page  et  al. 

v. 

The  People  ex  rel.  Herman  G.  Weber,  Collector,  etc. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Error— -former  writ  of  error  as  a  bar  to  second  by  other  party.  Where  one 
party  prosecuted  a  writ  of  error  from  the  Appellate  Court  to  an  inferior  court, 
if  the  defendant  in  error  in  that  case  presented  the  same  question  as  pre- 
sented by  him  on  a  writ  of  error  afterwards  sued  out  by  him  from  this  court,  or 
if  it  was  his  duty  to  have  caused  it  to  be  presented,  by  cross-errors,  the 
judgment  of  affirmance  on  the  prior  writ  of  error  will  be  a  bar  to  the  error 
assigned  on  the  second,  otherwise  it  will  not  be  a  bar. 

2.  Practice — Appellate  Court  can  only  pass  on  errors  assigned.  The  Appel- 
late Court  is  not  authorized  to  take  notice  of  or  pass  upon  an  error  which 
is  not  assigned  by  either  party. 

3.  Cross-errors — optional — effect  on  right  to  second  writ  of  error.  An 
appellee  or  defendant  in  error,  under  the  statute,  may  assign  cross-errors, 
if  he  sees  fit,  or  may  prosecute  an  appeal  or  writ  of  error  separate  and  inde- 
pendent of  that  of  his  adversary,  if  he  does  not  assign  cross-errors.  If  he 
assigns  cross-errors,  however,  he  can  not  himself  afterwards  prosecute  a  writ 
of  error  upon  the  same  record. 

4.  Release  of  errors — of  the  proper  judgment  if  plea  be  bad.  Where  a 
plea  of  release  of  errors,  on  demurrer  thereto,  is  adjudged  bad,  a  judgment 
of  reversal  must  be  entered  thereon. 
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5.  Same — payment  of  judgment.  The  payment  of  a  judgment  for  taxes 
against  lands  before  the  delivery  of  any  precept  of  sale  to  the  collector,  is 
not  any  release  of  errors  in  the  proceedings,  and  will  not  bar  the  prosecution 
of  a  writ  of  error  to  reverse  the  judgment. 

6.  The  payment  or  satisfaction  of  a  judgment  against  a  party  is  never  a 
bar  to  a  writ  of  error,  even  though  no  restitution  can  follow  the  reversal  as 
a  legal  consequence,  and  no  costs  can  be  recovered.  An  erroneous  judgment 
against  him  is  an  injury  per  se,  from  which  the  law  will  intend  he  is  or  will 
be  damnified  by  its  remaining  unreversed. 

Writ  of  Error  to  the  County  Court  of  St.  Clair  county; 
the  Hon.  Frederick  H.  Pieper,  Judge,  presiding. 

Application  for  judgment  against  delinquent  lands  and  lots 
of  plaintiffs  in  error  was  made  by  Herman  G.  Weber,  col- 
lector of  St.  Clair  county,  for  the  taxes  due  the  city  of  East 
St.  Louis  for  the  year  1876,  which  taxes  were  extended  at 
the  rate  of  22  mills  upon  the  dollar  of  the  assessed  valuation 
of  the  property. 

Plaintiffs  in  error  filed  objections  to  the  entry  of  judgment 
against  said  lands  and  lots,  the  second  whereof  is :  "  The 
per  centum  of  taxation  against  said  property  for  city  pur- 
poses, as  shown  herein,  is  in  excess  of  the  per  centum 
allowed  to  be  assessed  and  levied  by  the  charter  of  said  city 
and  the  laws  of  the  State." 

Proof  of  advertisement  of  delinquent  list  and  certificate  of 
publishers  to  same  was  given  in  evidence.  Plaintiffs  in 
error  then  gave  in  evidence  proof  to  the  effect  that  the  equal- 
ized valuation  of  the  taxable  property  within  the  corporate 
limits  "of  the  city  of  East  St.  Louis,  for  the  year  1876,  was 
$4,408,305;  also,  an  ordinance  making  the  annual  appropri- 
ations for  the  current  fiscal  year,  and  providing  for  the  levy 
and  collection  of  a  tax  therefor,  as  follows: 

"Be   it    ordained   by   the    City   Council  of  the   City  of  East 

St.  Louis: 

"Section  1.     That  there  be  and  hereby  is  appropriated,  to 

be  provided  for  by  the  general  tax  levy  for   the  current  fiscal 

year,  the  aggregate   sum  of  ninety-six  thousand  eight  hun- 
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dred  and  thirty-two  dollars  and  twelve  cents,  for  the  follow- 
ing purposes,  to-wit :  (specifying  the  different  corporate 
purposes,  and  the  amount  appropriated  to  each). 

"Sec.  2.  That  there  be  levied  and  collected  upon  the 
assessed  value  of  all  property,  real  and  personal,  within  the 
jurisdiction  of  the  city,  the  sum  of  ninety-six  thousand  eight 
hundred  and  thirty-two  dollars  and  twelve  cents,  as  the 
aggregate  of  the  several  amounts  required  to  be  raised  by 
taxation  for  use  of  the  city,  as  the  general  tax  levy  for  the 
current  fiscal  year,  (A.  D.  1876,)  to  be  extended  by  the 
county  clerk  of  St.  Clair  county  on  the  assessed  valuation  of 
the  property  aforesaid,  as  equalized  and  assessed  by  the  State 
Board  of  Equalization,  and  in  accordance  with  the  general 
Revenue  law  of  the  State. 

"Sec.  3.  That  the  city  clerk,  immediately  upon  the  pas- 
sage, etc.,  of  this  ordinance,  certify  to  the  county  clerk  the 
said  several  amounts  and  aggregate  amount  required  to  be 
raised  by  taxation  for  the  use  of  the  city,  as  required  by  sec. 
122,  chap.  120,  of  the  Revised  Statutes  of  1874." 

Proof  was  made  that  this  ordinance  was  duly  published, 
and  also  that  the  tax  levied  by  the  ordinance  was  properly 
certified  to  the  county  court.  Judgment  was  rendered  as 
asked  by  the  collector. 

Plaintiffs  in  error  assign  for  error: 

First — The  court  erred  in  rendering  judgment  for  more 
than  13  mills  on  the  dollar  of  the  equalized  valuation  of 
property  of  plaintiffs  in  error. 

Second — The  court  erred  in  rendering  judgment  for  14 
mills  on  the  dollar,  and  in  not  rendering  judgment  for  10 
mills  on  the  dollar,  of  the  equalized  valuation  of  the  property 
of  the  plaintiffs  in  error. 

The  People  file  the  following  pleas  in  this  court,  omitting 
the  caption : 

"  And  now  come  the  said  people  on  the  relation  aforesaid, 
by  J.  M.  Freels,  their  attorney,  and  defend  the  wrong  and 
injury,  when,  etc.,  and  pray  judgment  of  the  said  writ,  and 
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say  that  the  plaintiffs  in  error  ought  not  to  have  their  afore- 
said writ  and  action  against  them,  the  defendants  aforesaid, 
because  they  say  that  they,  the  said  people,  on  the  relation 
aforesaid,  heretofore  impleaded  the  said  plaintiffs,  as  re- 
quired by  law,  in  the  county  court  of  St.  Clair  county,  in  the 
county  of  St.  Clair,  and  State  of  Illinois,  to  the  August  term, 
1877,  of  said  county  court,  in  a  certain  application  for  judg- 
ment against  the  lots  and  tracts  of  land  of  plaintiffs,  therein 
described,  for  judgment,  for  the  city  taxes  of  the  city  of 
East  St.  Louis,  for  the  year  18,76,  before  and  then  due  and 
delinquent  thereon;  which  said  taxes  amounted  to  twenty- 
two  mills  on  the  dollar  of  the  equalized  assessed  value  of 
said  property,  and  are  the  same  taxes  named  and  described 
in  the  record  now  before  this  court  in  this  cause,  and  none 
other,  and  which  said  taxes  plaintiffs  in  error  had  refused  and 
still  refuse  to  pay,  and  then  and  there  came  into  court  and 
filed  written  objections  to  the  validity  of  said  taxes,  and'the 
right  of  the  court  to  render  judgment  for  the  same,  which 
objections  were  and  are  the  same  named  and  set  out  in  said 
record;  that  on  the  23d  day  of  August,  1877,  at  said  term 
of  said  court  in  said  county,  said  court,  after  a  full  hearing 
of  the  law,  and  the  evidence  adduced  by  the  respective 
parties  herein,  then  and  there  rendered  judgment  in  favor  of 
the  said  people,  on  the  relation  aforesaid,  against  the  said 
lots  and  lands  of  plaintiffs,  22  of  the  said  city  taxes,  which 
are  the  same  judgment  and  cause  of  action  set  out  in  the 
record  in  this  cause,  and  none  other,  to  which  ruling  and 
judgment  for  2*  °f  sa^  city  taxes  plaintiffs  in  error  took 
no  exceptions;  but  the  people,  on  the  relation  aforesaid,  then 
and  there  excepted  to  said  judgment,  because  it  was  not 
for  the  whole  of  said  city  taxes  instead  of  22  thereof,  and 
refused  judgment  as  to  f2  of  the  said  city  taxes;  to  which 
refusal  to  give  judgment  for  22  of  said  city  taxes  the 
people,  on  the  relation  aforesaid,  then  and  there  excepted  ; 
and  the  court  gave  the  people,  on  the  relation  aforesaid,  sixty 
days  to  file  a  bill  of  exceptions,  which  they  did   on  the  19th 
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day  of  October,  1877, — which  said  bill  is  the  same  bill  of 
exceptions  set  out  ill  the  record  in  this  cause, — and  removed 
the  said  cause  by  writ  of  error  into  the  Appellate  Court  of 
Illinois,  Fourth  District;  which  said  Appellate  Court,  under 
the  law  then  in  force,  had  jurisdiction  in  all  such  cases,  and 
from  which  court  process  issued  in  said  cause,  and  was  duly 
served  upon  plaintiffs  in  error  (then  defendants),  to  appear 
before  said  court,  as  required  by  law;  that  at  the  February 
term,  A.  D.  1879,  of  said  Appellate  Court,  the  plaintiffs  in 
error  now,  who  were  then  defendants  in  error,  appeared, 
filed  briefs  and  joined  in  error,  but  did  not  assign  any  cross- 
errors,  and  on  the  25th  day  of  March,  1879,  at  said  term,  in 
said  Appellate  Court,  the  said  cause  came  on  to  be  heard, 
and  the  court  having  examined  and  inspected  the  record  and 
proceedings  aforesaid,  and  the  matters  and  things  therein 
assigned  for  error,  found  no  error  whatever,  and  ordered  and 
adjudged  that  the  judgment  aforesaid  be  affirmed  in  all 
things,  and  stand  in  full  force  and  effect,  notwithstanding  the 
said  matters  and  things  therein  assigned  for  error;  and 
further  ordered  and  adjudged  that  the  said  defendants  in 
error  (now  plaintiffs  in  error)  recover  of  and  from  the  said 
plaintiffs  in  error  (now  defendants  in  error)  costs  by  them  in 
that  behalf  expended,  and  that  they  have  execution  therefor; 
-which  said  judgments  in  said  Appellate  Court  are,  and  still 
remain,  in  full  force  and  effect,  And  this  the  defendants, 
said  people,  on  the  relation  aforesaid,  are  ready  to  verify  by 
the  said  record  therein;  wherefore  they  pray  judgment  if 
the  plaintiffs  ought  to  have  their  aforesaid  writ  and  action," 
etc.     Signed  by  State's  attorney. 

"  And  for  a  further  plea  in  this  behalf,  the  defendants  say 
that  the  plaintiffs  ought  not  to  have  their  aforesaid  writ  and 
action  against  them,  the  defendants,  because  they  say  that 
after  the  rendition  of  said  judgment  in  the  said  St.  Clair 
county  court  aforesaid,  and  before  the  county  clerk  of  said 
county  had  made  out  and  delivered  to  the  said  collector  any 
record  of  the  lands  and   lots  against    which  judgment  had 
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been  rendered  as  aforesaid,  or  any  process  or  record  for  the 
sale  of  such  property,  as  required  by  section  194  of  the 
general  Revenue  law  of  this  State,  before  there  can  be  any 
sale  of  delinquent  lands  for  taxes  in  this  State,  to-wit:  on 
the  20th  day  of  September,  1877,  and  long  before  the  suing 
out  of  this  writ,  plaintiffs  paid  to  the  said  collector,  under 
protest,  the  amount  for  which  judgment  had  been  rendered 
against  their  lands  for  the  said  city  taxes  of  East  St.  Louis, 
for  the  year  1876,  as  aforesaid;  and  that  afterwards,  to-wit: 
on  the  20th  day  of  October,  1877,  lie,  the  said  collector, 
paid  over  the  said  sum  so  received  to  the  legal  authorities  of 
said  city,  in  his  settlement  with  them,  for  the  taxes  received 
on  the  said  city  taxes  for  the  year  1876,  which  sum  so  paid 
to  him  by  plaintiffs  said  city  accepted  prior  to  the  suing  out 
of  this  writ,  in  full  payment  of  the  tax  due  from  them  to 
said  city,  for  said  year  1876,  and  which  were  and  are  the 
same  taxes  now  in  question  in  this  suit.  And  this  the  de- 
fendants are  ready  to  verify,  wherefore  they  pray  judgment 
if  the  plaintiffs  ought  to  have  their  aforesaid  writ,  and 
action/'  etc.     Signed  by  State's  attorney. 

To  each  of  these  pleas  there  is  a  demurrer  filed  by  the 
plaintiffs  in  error. 

Messrs.  Flannigen  &  Canby,  for  the  plaintiffs  in  error. 

Mr.  J.  M.  Fbeels,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  present  plaintiffs  in  error  were  the  defendants  in  error 
in  the  writ  of  error  sued  out  from  the  Appellate  Court  for 
the  Fourth  District,  pleaded  in  the  first  plea,  and  ify  when 
the  record  brought  up  by  that  writ  was  before  that  co/urt,  the 
question  raised  by  the  error  here  assigned  was  presented, 
or  if  it  was  their  duty  to  have  caused  it  to  be  presented  by 
the  assignment  of  a  cross-error,  the  plea  is  good,  and  the 
demurrer  thereto   must  be  overruled.      But,  on   the    other 
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hand,  if  that  record  did  not  present  the  question  raised  by 
the  error  here  assigned,  and  plaintiffs  in  error  were  not 
bound  to  have  caused  it  to  be  presented  by  the  assignment  of 
a  cross-error,  the  plea  is  bad,  and  the  demurrer  thereto  must 
be  sustained.  This  is  as  favorable  a  view  to  plaintiffs  in 
error  as  their  counsel  claims,  and  as  is  sanctioned  by  the 
authorities. 

I*  It  is  not  claimed  that,  under  the  errors  assigned  upon  that 
record,  the  question  was  presented.  No  error  under  which 
that  question  can  be  said  to  have  -been  properly  before  the 
court  was  assigned,  and  the  Appellate  Court,  in  the  condi- 
tion of  the  record  as  then  presented,  was  not  authorized  to 
take  notice  of  or  pass  upon  it.  Jackson  v.  Warren,  32  111. 
331;  Gilbert  v.  Maggord,  1  Scam.  471. 

The  question  then  remains,  were  plaintiffs  in  error  bound 
to  assign  the  error  here  assigned  as  a  cross-error,  upon  that 
record. 

Originally,  cross-errors  were  not  allowed  to  be  assigned 
in  this  court  as  a  matter  of  right.  Smith  v.  Sackett,  15  111. 
528.  And  the  only  remedy,  therefore,  allowed  to  a  defend- 
ant in  error,  or  appellee,  who  felt  himself  aggrieved  by  error 
in  the  record,  was  to  also  appeal  or  sue  out  a  writ  of  error 
in  the  same  case,  his  right  to  do  so  not  being  barred  or 
affected  by  the  appeal  or  writ  of  error  of  his  adversary. 
Harding  v.  Larkin  et  al.  41  111.  413. 

Afterwards  (in  1869),  the  General  Assembly  enacted,  that 
"  in  all  cases  of  appeal  to  the  Supreme  Court,  or  writ  of  error, 
the  appellee  or  defendant  in  error  may  assign  cross-errors, 
and  the  court  shall  dispose  of  the  same  as  in  other  cases  of 
assignment  of  error."     Rev.  Stat.  1874,  p.  784,  §  79. 

This,  it  will  be  perceived,  is  permissive  only.  It  confers 
upon  the  appellee  or  defendant  in  error  a  discretion  to 
assign  cross-errors,  but  it  does  not  make  it  imperative  that 
they  shall  do  so,  nor  bar  them  of  the  right  to  prosecute  a 
cross-appeal  or  writ  of  error,  if  they  shall  elect  not  to  assign 
cross-errors.     If  they  do   assign   cross-errors,  they  can   not 
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afterwards  prosecute  a  writ  of  error  upon  the  same  record; 
but  when  they  do  not  do  so,  they  retain  their  common  law 
right  to  sue  out  a  writ  of  error  upon  the  same  record.  This 
identical  question  was  before  the  Court  of  Appeals  of  Ken- 
tucky, in  Wicldiffe  v.  Buckman,  12  B.  Mon.  424,  and  they 
ruled  there,  as  we  do  here,  in  favor  of  the  right  to  prosecute 
the  cross-writ  of  error.  We  therefore  deem  the  plea  insuffi- 
cient, and  the  demurrer  thereto  must  consequently  be  sus- 
tained. 

The  second  plea  is  a  plea  of  release  of  errors.  It  claims 
the  errors  are  released  because  of  the  payment  of  the  judg- 
ment before  the  suing  out  of  the  writ,  and  before  any  record 
of  the  lands  and  lots  had  been  made  out  and  delivered  to  the 
collector  by  the  county  clerk,  or  any  process  for  the  sale  of 
said  lots  and  lands  had  come  into  the  hands  of  said  collector, 
etc.  The  plea  is  clearly  insufficient,  and  the  demurrer 
thereto  must  be  sustained.  The  payment  of  a  judgment, 
before  execution  issued,  does  not  operate  as  a  release  of 
errors.  Richeson  v.  Ryan,  14  111.  74 ;  Hatch  v.  Jacobson,  94 
id.  584. 

We  do  not  consider  it  important  to  inquire,  whether,  as 
contended  by  counsel  for  defendant  in  error,  the  law  is  that 
the  plaintiffs  in  error,  under  the  facts  disclosed  by  this 
record,  can  not  recover  the  money  paid  by  them  upon  this 
judgment,  or  whether  it  is  the  other  way,  since  it  is  well 
settled  that  the  payment  or  satisfaction  of  a  judgment  against 
a  party  can  never  be  allowed  as  a  bar  to  a  writ  of  error, 
"even  in  case  where  we  must  see  that  no  restitution  could 
follow  the  reversal  as  a  legal  consequence,  and  no  costs  be 
recovered.  An  erroneous  judgment  against  him  is  an  injury 
per  se,  from  which  the  law  will  intend  he  is  or  will  be  dam- 
nified by  its  continuing  unreversed."  Barthelemy  v.  The 
People,  2  Hill,  (N.  Y.)  255;  Gordon  v.  Gills,  3  Smedes  & 
Marshall,  (Miss.)  492;  Armes  v.  Chappell,  28  Ind.  469. 

This  disposes  of  the  case,  and  it  is  unnecessary  to  further 
inquire,  as  we  are   invited   by   the   arguments   filed,  whether 
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error  was  properly  assigned  on  the  exceptions  taken  during 
the  trial.  When  a  plea  of  release  of  errors,  on  demurrer 
thereto,  is  adjudged  bad,  a  judgment  of  reversal  must  be 
entered  thereon.  Clapp  et  al.  v.  Reid  et  al,  40  111.  121 ; 
Ruchnan  et  al.  v.Alwood  et  al.  44  id.  183;  Thornton  et  al.  v. 
Houtze  et  al.  91  id.  217. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Nathan  Sidwell, 

v. 

Melinda  Schumacher. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Ejectment — plaintiff  must  recover  on  the  strength  of  his  own  title.  It  is  a 
familiar  principle  that  a  plaintiff  in  ejectment  must  recover,  if  at  all,  on  the 
strength  of  his  own  title.  The  defendant's  possession  will  not  be  permitted 
to  be  disturbed  until  the  plaintiff  has  shown  a  clear  title  as  against  him. 

2.  Same — proof  to  support  a  claim  under  a  mortgage  as  against  a  deed  by  the 
mortgagor.  Where  both  parties  in  ejectment  claim  title  to  land  through  a 
common  source,  the  defendant  through  a  deed,  and  the  plaintiff  through  the 
foreclosure  by  scire  facias  of  a  mortgage  given  by  the  grantor  in  the  deed,  it 
will  be  incumbent  on  the  plaintiff  to  show  that  the  mortgage  was  made  before 
the  deed  under  which  the  defendant  claims,  in  order  to  recover. 

3.  Possession — as  evidence  of  title.  The  plaintiff  in  ejectment,  in  making 
out  his  claim  of  title,  gave  in  evidence  a  judgment,  execution,  and  deed  of 
the  sheriff,  in  a  proceeding  by  scire  facias  to  foreclose  a  mortgage  on  the 
premises,  and  then  proved  that  some  time  before  the  foreclosure  the  mortgagor 
had  been  in  possession  of  the  premises  for  several  years,  claiming  the  same 
as  owner.  It  was  held,  the  fee  simple  title  was  established  in  the  mortgagor 
by  such  proof  of  his  actual  possession  of  the  premises,  under  claim  of  owner- 
ship. 

4.  Special  execution — is  process.  A  special  execution  for  the  sale  of 
mortgaged  premises,  issued  under  a  judgment  of  foreclosure  by  scire  facias,  is 
process,  within  the  meaning  of  the  constitutional  provision  requiring  all  pro- 
cess to  run  in  the  name  of  the  People.  Such  provision  is  mandatory,  and  not 
merely  directory. 
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5.  Same — sale  under,  when  void.  A  sale  of  land  under  an  execution,  gen- 
eral or  special,  that  does  not  run  in  the  name  of  the  People,  or  that  is  not 
under  the  seal  of  the  court,  or  that  is  not  signed  by  the  clerk,  or  directed  to 
the  proper  officer,  is  absolutely  void,  and  may  be  successfully  resisted  in  any 
kind  of  a  proceeding,  or  in  any  forum  in  which  the  question  may  arise. 

6.  Practice — of  a  general  and  specific  objection  to  evidence.  The  rule  requir- 
ing a  specific  objection  to  evidence  to  be  made  on  the  trial,  applies  only  in 
cases  where  the  objection,  if  specifically  pointed  out,  might  be  obviated.  It 
has  no  application  to  a  case  where  the  objection  could  not,  under  any  circum- 
stances, be  remedied.  A  general  objection  is  sufficient  to  exclude  evidence  that 
is  not  admissible  under  any  circumstances. 

7.  Judicial  sale — distinction  as  to  sale  under  void  and  voidable  process.  If 
the  process  under  which  real  estate  is  sold  is  void,  it  is  not  amendable  to 
sustain  the  sale,  and  the  sale  will  be  void;  but  if  the  writ  is  only  voidable, 
and  therefore  merely  erroneous,  the  sale  will  be  good  until  set  aside  by  a 
direct  proceeding  for  that  purpose,  and  can  not  be  questioned  in  a  collateral 
proceeding. 

8.  Process — when  void.  Where  the  law  expressly  directs  that  process 
shall  be  in  a  specified  form,  and  issued  in  a  particular  manner,  such  a  pro- 
vision is  mandatory,  and  a  failure  on  the  part  of  the  officer  whose  duty  it  is 
to  issue  it,  to  comply  with  the  law  in  that  respect,  will  render  such  process 
void.  The  law  making  power  has  the  right  to  say  of  what  process  shall  con- 
sist, and  where  it  has  declared  that  it  shall  be  of  a  specified  form,  by  implica- 
tion all  other  forms  are  prohibited. 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  appellee  against 
appellant,  to  the  October  term,  1879,  of  the  Wayne  county 
circuit  court,  for  the  recovery  of  the  east  half  of  the  north- 
east quarter  of  section  1,    township  1  south,  range  seven  east. 

Appellee,  for  the  purpose  of  showing  title  in  herself,  intro- 
duced in  evidence,  against  the  objections  of  appellant,  a  judg- 
ment of  the  Wayne  circuit  court,  at  its  March  term,  1874,  in 
a  proceeding  by  scire  facias  to  foreclose  a  mortgage,  wherein 
appellee  was  plaintiff  and  one  Gideon  Metz  was  defendant, 
a  special  execution,  with  a  return  thereon  showing  a  sale  by 
the  sheriff  and  a  purchase  of  the  premises  by  appellee,  and 
a  deed  from  the  sheriff  to  her  in  pursuance  of  the  sale.     For 
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the  purpose  of  establishing  title  in  Metz,  it  was  further 
shown  that  he  was  in  the  actual  possession  of  the  premises 
in  1856  and  1857,  claiming  the  same  as  owner.  In  1858  he 
removed  to  White  county,  and  remained  there  till  I860,  when 
he  returned  to  Wayne  county  and  lived  on  the  premises  but 
a  short  while,  and  then  went  into  the  army,  and  never  occu- 
pied them  afterwards. 

To  overcome  the  case  thus  made  by  appellee,  appellant 
relies,  among  other  things,  on  the  possession  of  the  premises 
and  the  payment  of  all  taxes  assessed  thereon  for  a  period  of 
seven  years,  under  claim  and  color  of  title  made  in  good  faith. 
The  evidence  shows  that  the  land  in  controversy  was  sold  by 
the  sheriff  of  Wayne  county  in  1859,  for  taxes,  and  that 
John  B,app  became  the  purchaser,  who  subsequently,  on  the 
4th  of  December,  1862,  received  a  sheriff's  deed  for  the  same. 
The  deed  from  the  sheriff  to  Rapp  is  regular  upon  its  face, 
and  contains  the  ordinary  recitals  usually  found  in  tax  deeds. 
Rapp  took  possession  under  this  deed  in  the  winter  of  1862, 
and  he  and  those  claiming  under  a  connected  chain  of  paper 
title  from  him,  including  appellant,  had  continuous  possession 
of  the  premises  from  that  time  till  the  commencement  of  this 
suit,  and  paid  all  taxes  during  this  time  legally  assessed  there- 
on. By  way  of  rebuttal  it  is  further  shown,  that  William 
Shaeffer,  through  whom  appellant  claims,  purchased  the  prem- 
ises in  controversy  in  December,  1865,  of  Isaac  Green,  assignee 
of  Rapp,  and  paid  a  part,  if  not  all,  of  the  purchase  money  at 
the  time,  but  that  he  did  not  obtain  possession  or  receive  a 
conveyance  from  Green  till  in  February  following,  and  that 
in  the  meantime,  to-wit:  on  the  2d  of  January,  1866,  under 
the  advice  of  counsel,  Shaeffer  also  purchased  of  Metz,  for 
the  consideration  of  $50,  his  interest  in  the  premises,  and 
accepted  of  him  a  quitclaim  deed  therefor.  It  further 
appears,  from  the  record,  that  the  special  execution  under 
which  appellee  purchased  at  the  sheriff's  sale,  does  not,  as  re- 
quired by  the  constitution,  run  in  the  name  of  the  People  of 
the  State  of  Illinois. 
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Under  this  state  of  facts  the  court  found  the  issue  for 
appellee,  and  entered  judgment  accordingly.  Appellant  brings 
the  record  to  this  court,  and  asks  a  reversal. 

Mr.  C.  C.  Boggs,  for  the  appellant: 

The  sale  under  the  judgment  of  foreclosure  is  void  for  want 
of  valid  process. 

The  execution  does  not  run  in  the  name  of  the  People  of 
the  State  of  Illinois,  as  required  by  article  6,  section  33,  con- 
stitution of  1870,  of  all  process.  An  execution  is  process. 
Insurance  Go.  v.  Halloch,  6  Wall.  556. 

If  the  statute  requires  a  seal,  and  the  execution  has  none,  it 
is  void,  and  the  purchaser  takes  no  title  from  the  sale  under  it. 
Beal  v.  King,  6  Ohio,  11 ;  Moore  v.  Detchwaudry,  11  Mo.  431 ; 
Morsor  v.  Branhaw,  27  id.  351 ;  Insurance  Co.  v.  Hallock,  6 
Wall.  536. 

If  a  failure  to  comply  with  a  statute  renders  an  execution 
void,  could  an  execution  which  failed  to  comply  with  a  con- 
stitutional requirement  be  less  than  absolutely  and  wholly 
null  and  void? 

The  execution  is  void  also  because  it  issued  against  Gideon 
Metz,  deceased,  the  judgment  being  against  W.  H.  Johnson, 
administrator,  etc.  The  execution  and  judgment  must  cor- 
respond as  to  the  character  of  the  parties.  Palmer  v.  Palmer , 
2  Conn.  462;  Borer's  Jud.  Sales,  sees.  717,  732,  746;  Her- 
man on  Executions,  424,  and  note  6. 

A  sale  of  a  decedent's  land  on  execution  on  judgment 
against  the  administrator,  will  confer  no  title.  Borer's  Jud. 
Sales,  sec.  748  ;  Doe  v.  Woody,  4  McLean,  75. 

No  title  can  pass  to  any  one  by  the  operation  of  void 
process,  and  the  plaintiff  in  the  judgment,  as  purchaser,  was 
chargeable  with  notice.     King  v.  Cushman  et  al.  41  111.  31. 

Proof  of  a  sale  of  land  under  a  judgment  of  foreclosure  by 
scire  facias,  on  a  mortgage,  and  a  deed  thereunder,  without 
proof  of  the  existence  of  the  mortgage  or  when  it  was 
recorded,  will  not  entitle  the  party  to  recover  in   ejectment 
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against  a  defendant  claiming  under  a  deed  from  the  mort- 
gagor. 

Mr.  James  McCartney,  for  the  appellee: 

Appellee  showed  title  to  the  land  by  first  showing  Gideon 
Metz  to  have  been  in  possession  claiming  title,  for  over  ten 
years.  This,  although  the  lowest,  is  sufficient  evidence  of 
title  to  throw  the  burthen  of  proof  contradicting  it  upon  the 
opposite  side.  McDonnell  v.  Reid,  2  Scam.  117;  Herbert  v. 
Herbert,  Beecher's  Breese,  354. 

Appellee  then  produced  in  evidence  a  judgment  upon  scire 
facias  on  foreclosure  of  mortgage  against  administrator  of 
Gideon  Metz.  She  then  offered  in  evidence  a  special  execu- 
tion issued  under  said  judgment,  describing  the  land  and 
ordering  a  sale  thereof.  She  then  offered  in  evidence  the 
indorsement  upon  the  execution,  showing  a  sale  of  the  land 
in  question  for  the  amount  of  the  judgment  and  costs.  She 
then  offered  in  evidence  the  sheriff's  deed,  executed  by  virtue 
of  said  judgment,  execution  and  sale, — the  time  of  redemp- 
tion having  expired.  She  then  showed  prior  peaceable  pos- 
session of  the  land,  claiming  title,  for  more  than  ten  years, 
by  Gideon  Metz,  the  defendant  in  the  execution.  Herbert  v. 
Herbert,  Beecher's  Breese,  354;  Brooks  v.  Bruyn,  18  II L 
539. 

This  made  a  prima  facie  title  in  appellee.  McConnell  v. 
Reid,  2  Scam.  117. 

The  defects  charged  by  appellant's  counsel  to  exist  in  the 
claim  of  title  are  collateral  questions,  and  can  only  be  reached 
in  a  direct  proceeding,  if  at  all.  They  can  not  be  availed  of 
in  a  collateral  proceeding.  Buckmaster  v.  Carlin,  3  Scam. 
104. 

The  administrator  was  the  only  necessary  party  to  the  suit. 
Qiichering  et  al.  v.  Failes  et  al.  26  111.  507. 

Process  is  the  means  of  compelling  a  defendant  to  appear 
in  court.  Bouvier's  Die.  In  this  case  there  was  really  no 
execution,  but  only  an  order   of  the  court  to  sell   the    land 
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described   in    the   order.     It  is  not  a    process   against   any 
person,  or  a  writ  to  levy  upon  any  property. 

That  the  process  was  not  under  seal,  etc.,  the  objection 
can  not  be  made  for  the  first  time  in  this  court.  No  such 
objection  was  made  on  the  trial.  It  was  only  general. 
Yaseyv.  Town  Trustees,  57  111.  188;  Miere  v.  Brush,  3  Scam. 
21;  Joseph  v.  Fisher,  id  137;  Town  of  Harlem  v.  Emmert,  41 
111.  319. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

There  are  but  two  questions  arising  out  of  the  foregoing 
state  of  facts  which  we  deem  of  sufficient  importance  to  con- 
sider, both  of  which  relate  to  the  sufficiency  of  appellee's 
title.  It  is  a  familiar  principle,  that  a  plaintiff  in  ejectment 
must  recover,  if  at  all,  on  the  strength  of  his  or  her  own  title. 
The  defendant's  possession  will  not  be  permitted  to  be  dis- 
turbed until  the  plaintiff  has  shown  a  clear  title  as  against 
the  defendant. 

The  fee  simple  title  to  the  premises  is  established  in  Metz 
by  showing  he  was  in  the  actual  possession  of  them  as  late  as 
I860,  claiming  them  as  owner.  Appellee  then,  for  the  pur- 
pose of  showing  title  in  herself,  introduces  in  evidence  the 
judgment,  execution,  and  deed  of  the  sheriff  in  the  foreclosure 
proceeding,  which  was  not  instituted  till  1874.  Now,  while 
the  judgment  of  foreclosure  may  be  accepted  as  sufficient 
evidence  that  Metz,  at  some  time  prior  to  that  proceeding, 
executed  a  mortgage  on  the  premises  to  appellee,  yet  if  there 
be  anything  in  the  record  to  fix  the  exact  time  of  its  execu- 
tion, it  has  escaped  our  attention.  As  the  evidence  shows 
that  Metz  died  in  1867,  the  mortgage,  of  necessity,  must  have 
been  made  before  that  time.  But  the  important  inquiry  is, 
was  it  made  before  the  conveyance  of  Metz  to  Shaeffer,  on 
the  2d  of  January,  1866?  At  the  institution  of  the  present 
suit  appellant  was  in  possession  of  the  premises  sought  to  be 
recovered,  under  a  deed  executed  by  Metz,  and  as  appellee 
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derives  title  through  Metz,  it  certainly  devolved  on  her  to 
show  that  he  had  previously  conveyed  his  title  to  her,  and 
this  could  not  be  done  by  simply  showing  that  in  a  proceed- 
ing b y  scire  facias  to  foreclose  a  mortgage  in  1874,  to  which 
neither  appellant  nor  those  through  whom  he  claims  were 
parties,  appellee  recovered  a  judgment  against  the  adminis- 
trator of  Metz,  and  that  the  premises  were  sold  on  execution 
under  the  judgment,  and  that  she  became  the  purchaser. 
If,  as  a  matter  of  fact,  the  mortgage  was  executed  before 
Metz's  deed  to  Shaeffer,  it,  or  a  certified  copy  of  it,  should 
have  been  introduced  in  evidence  to  establish  that  fact,  and 
not  having  done  so,  appellee  failed  to  establish  the  better 
title.  As  Metz  evidently  made  two  conveyances  to  the  same 
land,  we  are  aware  of  no  principle  by  which,  in  the  absence 
of  testimony  to  that  effect,  we  would  be  authorized  to  indulge 
in  any  speculations  or  presumptions  with  respect  to  their 
dates,  for  the  purpose  of  giving  one  precedence  of  the  other. 

It  is  also  maintained  by  appellant,  that  the  sale  under  the 
foreclosure  proceeding  is  absolutely  void,  for  the  reason  the 
special  execution  under  which  it  was  made  did  not  run  in 
the  name  of  the  People  of  the  State  of  Illinois,  as  required 
by  the  constitution.  In  answer  to  this  objection,  appellee 
insists  that  a  special  execution  like  the  one  in  question  is  not, 
within  the  meaning  of  the  constitution,  process.  We  can  not 
yield  our  assent  to  this  position.  The  authorities  cited  by 
appellee  in  support  of  it  are  not  in  point,  and  do  not,  in  our 
judgment,  in  the  slightest  degree  tend  to  sustain  it.  We  are 
clearly  of  opinion  that  the  writ  in  question  is  process,  within 
the  meaning  of  that  provision  of  the  constitution. 

It  is  next  claimed  that  this  objection  was  not  specifically 
made  in  the  court  below,  and  can  not,  therefore,  for  the  first 
time  be  interposed  here.  This  position  is  not  tenable  either. 
The  rule  here  insisted  upon  is  applicable  only  in  cases  where 
the  objection,  if  specifically  pointed  out,  might  be  obviated. 
It  has  no  application  to  cases  where  the  objection  could 
not,  as  is  the  case  here,  under  any  circumstances  be  remedied. 
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There  is  no  principle  pertaining  to  the  production  of  testi- 
mony better  settled  than  that  a  general  objection  is  sufficient 
to  exclude  evidence  that  is  not  admissible  under  any  circum- 
stances. If  there  be  anything  in  the  objection  to  this  evi- 
dence at  all,  it  is  clearly  of  that  character.  If  the  execution, 
by  reason  of  not  conforming  to  the  requirements  of  the  con- 
stitution, is  void,  then  it  was  not  amendable  on  the  trial, 
and  it  is  wholly  unimportant  whether  the  objection  was  spe- 
cifically pointed  out  or  not,  as  appellee  could  not  possibly 
have  been  thereby  prejudiced.  If,  on  the  other  hand,  the 
writ  was  only  voidable,  and  therefore  merely  erroneous,  the 
sale  would  be  good  until  set  aside  by  a  direct  proceeding  for 
that  purpose,  and  could  not  be  questioned  in  a  collateral  pro- 
ceeding like  the  present.  The  important  question,  therefore, 
is,  whether  the  failure  of  the  writ  to  run  in  the  name  of  the 
People,  as  required  by  the  constitution,  renders  it  void  or 
merely  voidable. 

While  there  is  some  conflict  of  authority  upon  this  subject, 
yet  it  is  believed  that  the  weight  of  authority  establishes  the 
proposition,  that  where  the  law  expressly  directs  that  process 
shall  be  in  a  specified  form,  and  issued  in  a  particular  man- 
ner, such  a  provision  is  mandatory,  and  a  failure  on  the  part 
of  the  official  whose  duty  it  is  to  issue  it,  to  comply  with  the 
law  in  that  respect,  will  render  such  process  void.  On  the 
other  hand,  it  is  well  settled  that  there  are  many  merely 
formal  defects  which  do  not  have  that  effect.  To  illustrate, 
where  the  statute  or  constitution  expressly  requires  that  pro- 
cess shall  issue  under  the  seal  of  the  court,  and  be  tested  in 
the  name  of  and  signed  by  the  clerk,  the  failure  to  comply 
with  either  of  these  requirements  would,  as  it  is  believed, 
according  to  the  weight  of  authority,  render  the  process  void. 
The  legislature  or  the  people,  through  the  constitution,  have 
the  unquestionable  right  to  say  of  what  process  shall  consist, 
and  when  they  have  declared  that  it  shall  be  of  a  specified 
form,  by  implication  all  other  forms  are  prohibited.  If  such 
laws  are  merely  directory,  then  writs  are  as  valid  without 
28—99  III. 


434  Sid  well  v.  Schumacher.  [June 

Opinion  of  the  Court. 

their  observance  as  with  it,  and  every  clerk  would  be  at 
liberty  to  issue  process  in  whatever  form  might  suit  his 
fancy.  If  one  of  these  requirements  may  be  omitted,  all 
may,  on  the  same  principle.  Under  such  a  system,  one  clerk 
might  conclude  that  the  ceremony  of  attaching  a  seal  was 
idle  and  useless.  Another  might-  think  the  writ  would  be 
sufficient  with  the  seal,  and  that  the  addition  of  the  name  of 
the  clerk  would  therefore  be  superfluous.  Another  might 
think  all  these  requirements  of  the  law  are  but  idle  cere- 
monies, and  for  them  substitute  something  altogether  dif- 
ferent. 

Under  such  a  system  of  things,  how  could  the  defendant 
in  the  process  know  what  was  valid  and  binding  upon  him 
and  what  was  not,  and  when  to  obey  and  when  not?  And 
how  could  the  officer  into  whose  hands  it  was  delivered  for 
execution  know  whether  he  would  be  protected  in  serving  it 
or  not?  And  what  would  become  of  the  almost  numberless 
questions  discussed  by  the  courts  and  legal  authors,  founded 
upon  the  supposed  distinction  between  void  and  voidable 
process,  if  there  are  no  essential  requirements  by  which  the 
one  can  be  distinguished  from  the  other? 

It  will,  doubtless,  be  conceded,  that  the  constitutional 
requirement  that  all  process  "  shall  run  in  the  name  of 
the  People,"  stands  upon  at  least  as  high  footing  as  the 
statutory  provisions  which  require  process  to  be  issued 
under  the  seal  of  the  court,  and  to  be  tested  in  the  name  of 
and  signed  by  the  clerk.  That  it  is  so  regarded  is  ex- 
pressly conceded  in  Commissioners,  etc.  v.  Barry,  QQ  111.  496. 

The  decisions,  therefore,  with  respect  to  the  omission  of 
a  seal  or  other  statutory  requirement,  will  be  directly  in 
point  upon  the  question   involved  in  this  case. 

While,  possibly,  all  the  expressions  of  this  court  in  the 
various  cases  that  have  come  before  it,  and  which  have  more 
or  less  bearing  on  the  question  under  consideration,  can  not 
be  fully  reconciled,  yet  it  is  believed  that  the  actual  de- 
cisions  of  this   court   are  substantially  in  accord  with   each 


1881.]  Sidwell  v.  Schumacher.  435 

Opinion  of  the  Court. 

other,  and  in  line  with  the  decided  weight  of  authority  in 
England,  and  the  other  States  of  this  Union. 

The  first  case  bearing  on  this  subject  is  that  of  the  State 
Bank  v.  BucJcmaster,  Beecher's  Breese,  176.  This  case  holds, 
that  the  omission  of  the  words  "  the  People  of  the  State  of 
Illinois, "  in  the  introductory  part  of  a  summons,  is  an 
amendable  clerical  error,  and  that  it  is  error  to  dismiss  a  suit 
on  account  of  such  omission.  The  question  in  that  case  did 
not  arise  in  a  collateral  proceeding,  as  in  the  case  now  under 
consideration,  but  upon  an  application  to  amend  the  writ 
before  judgment. 

In  Curry  v.  Hinman,  11  111.  420,  which,  like  the  present, 
was  an  action  of  ejectment,  it  was  objected  that  a  tax  sale 
was  void  because  the  judgment  order  under  which  it  was 
made  did  not  run  in  the  name  of  the  People,  and  it  was  held 
that  the  copy  of  the  judgment  order  was  not  process,  within 
the  meaning  of  that  provision  of  the  constitution.  The 
opinion  in  the  case  seems  to  concede  the  objection  would 
have  been  well  taken  had  the  copy  of  the  judgment  order 
been  regarded  as  process.  It  is  to  be  noted  that  in  the  latter 
case  no   reference   is  made   to   the   BucJcmaster  case,   supra. 

In  Commissioners,  etc.  v.  Barry,  6Q  111.  496,  the  circuit  court 
having  allowed  a  writ  of  certiorari  to  be  amended  by  affixing 
the  seal,  which  had  been  omitted  by  the  clerk,  on  appeal  to 
this  court  its  action  in  allowing  the  amendment  was  sus- 
tained, and  the  State  BanJc  v.  BucJcmaster,  supra,  and  Mc- 
Fadden  v.  Fortier,  20  id.  509,  are  cited  in  support  of  the 
conclusion  reached.  It  is  to  be  observed  that  the  applica- 
tions to  amend  in  the  BucJcmaster  and  Barry  cases  were 
made  before  judgment,  and,  therefore,  in  neither  of  those 
cases  was  the  effect  of  a  sale  under  judicial  proceedings 
without  such  an  amendment  presented. 

Bybee  v.  AsJiby,  2  Gilm.  151,  like  the  present  case,  was  an 
action  of  ejectment.  The  plaintiff,  to  show  title  in  himself, 
relied  upon  a  sale  and  sheriff's  deed  under  a  judgment  ren- 
dered in  the  Knox   county  circuit  court,  the  land  in  contro- 
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versy  being  situated  in  Fulton  county.  The  execution  under 
which  the  sale  was  made,  by  a  mere  clerical  error  was 
directed  to  the  sheriff  of  Knox  county,  instead  of  Fulton 
county.  Several  years  after  the  sale,  the  circuit  court,  with- 
out notice  to  the  defendant  in  the  judgment,  allowed  an 
amendment  of  the  execution  under  which  the  sale  was  made, 
and  on  error  to  this  court  the  amendment  was  held  to  have 
been  improperly  allowed.  This  court,  in  the  course  of  its 
opinion,  there  said :  "  The  courts  all  proceed  upon  the 
ground  that  the  process  must  be  regular  upon  its  face  to 
justify  the  officer,  in  which  case  he  is  bound  to  execute  it, 
and  his  acts  will  be  valid;  *  *  *  but  where  the  exe- 
cution is  not  regular  upon  its  face,  as,  for  instance,  it  is 
issued  without  the  proper  seal  of  the  court  attached,  or 
wrhere,  as  in  this  case,  it  is  directed  to  the  sheriff  of  one 
county  and  delivered  to  the  sheriff  of  another  county  to  be 
executed,  such  process  will  not  justify  the  officer  in  exe- 
cuting it,  and  all  his  acts  under  it  will  be  absolutely  void 
and  he  a  trespasser,  and  the  purchaser  will  acquire  no  right 
to  the  property  purchased  at  the  sale." 

Ferris  v.  Grow,  5  Gilm.  96,  was  also  an  action  of  ejectment. 
The  plaintiff  in  that  case  relied  upon  a  sale  under  a  fee  bill 
Avhich  did  not  run  in  the  name  of  the  People,  and  this  court 
held  that  the  court  below  properly  refused  to  permit  the  fee 
bill  to  be  read  in  evidence,  for  that  reason.  This  case  holds 
that  the  failure  to  comply  with  the  constitutional  provision 
rendered  the  fee  bill  and  the  sale  under  it  absolutely  void, 
and  in  support  of  this  conclusion  the  court  cites  with  ap- 
proval Gilbrealh  v.  Kwikendall,  1  Ark.  50,  Estell  v.  Baily, 
id.  131,  Iiutchins  v.  Edson,  1  N.  H.  139,  Foivlerv.  Watson, 
4  Mo.  27,  and  Little  v.  Little,  5  id.  227,  in  which  similar  con- 
stitutional provisions  have  received  the  same  construction. 
To  the  same  effect  is  Reddich  v. Cloud's  Admr.  2  Gilm.  670. 

McFadden  v.  Fortier,  supra,  was  a  proceeding  by  scire  facias 
to  foreclose  a  mortgage.  The  writ,  as  in  the  present  case,  did 
not  run  in  the  name  of  the  People,   and  it  was  there  said: 
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"The  defect  in  the  writ  is  very  apparent.  It  does  not  run 
in  the  name  of  the  People  of  the  State  of  Illinois,  as  the  con- 
stitution declares  all  writs  and  process  shall  run.  The  writ 
is  void  on  its  face,"  etc. 

Davis  v.  Ransom  et  al.  26  111.  100,  was  an  action  of  replevin, 
for  the  recovery  of  certain  chattels  which  were  claimed  under 
an  execution  sale.  On  the  trial  of  the  cause,  the  court  below 
excluded  as  evidence  the  execution  under  which  the  sale  was 
made,  on  the  ground  that  it  was  not  under  seal,  and  on  appeal 
to  this  court  the  ruling  of  the  court  below  was  sustained.  In 
that  case,  in  considering  the  effect  of  such  an  omission,  it 
was,  among  other  things,  said:  "Besides,  the  execution,  as 
set  out  in  the  bill  of  exceptions,  wants  a  seal,  and  is  there- 
fore void  and  of  no  effect." 

Durham  et  al.  v.  Heaton,  28  111.  264,  discusses  and  fully 
recognizes  the  distinction  between  void  and  voidable  process, 
and  mentions  as  an  instance  of  void  process  a  writ  from  a 
court  of  record  without  a  seal. 

In  Leighton  v.  Hall,  31  111.  108,  where  it  appeared,  in  a 
proceeding  for  a  divorce,  that  the  court  had  entered  an  inter- 
locutory order  for  alimony,  directing  that  upon  the  defendant 
being  served  with  a  copy  of  the  order  by  the  sheriff  he  should 
pay  to  him  the  amount  of  alimony  specified  in  the  order,  and 
in  default  of  such  paymentthe  sheriff  should  arrest  the  defend- 
ant, and  him  safely  keep  in  close  custody  until  he  paid  the 
same,  or  until  he  was  otherwise  discharged  by  the  court;  and 
the  sheriff  having  been  attached  for  refusing  to  make  the 
arrest  under  the  order,  upon  the  defendant  refusing  to  pay  the 
alimony,  it  was  held,  such  an  order  being  in  the  nature  of 
final  process,  and  not  running  in  the  name  of  the  People  of 
the  State,  as  required  by  the  constitution,  was  void,  and  the 
sheriff  had  no  right  to  make  an  arrest  under  it. 

In  Hernandez  v.  Drake,  81  111.  34,  where  the  validity  of 
a  sale  of  real  estate  under  an  execution  to  which  the  clerk 
had  inadvertently  omitted  to  sign  his  name  was  under  consid- 
eration, it  was  said :     "  The  next  question  presented  is,  what 
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was  the  effect  of  the  execution  issued  without  the  signature  of 
the  clerk?  The  40th  section  of  the  chapter  entitled  'Courts/ 
Rev.  Stat.  1845,  p.  147,  provides,  that  'the  clerks  of  the  circuit 
courts  may  issue  process  in  all  cases  arising  therein,  which  pro- 
cess shall  bear  test  in  the  name  of  and  be  signed  by  such  clerks, 
respectively,  and  be  dated  on  the  days  on  which  they  issue, 
and  be  made  returnable  according  to  law/  That  the  Avrit 
must  be  signed  by  the  clerk  is  made  indispensable  by  this 
enactment.  The  signature  is  as  essential  under  this  law  as  is 
the  seal  or  other  specific  requirement,  and  in  its  absence  the 
writ  must  be  held  to  confer  no  power  upon  the  officer  to 
whom  it  was  directed." 

Whatever  the  law  may  be  with  respect  to  the  power  of 
courts  to  allow  amendments  before  judgments,  where  the 
parties  have  appeared  in  obedience  to  defective  or  even  void 
process  for  the  purpose  of  taking  advantage  thereof,  of  which 
we  express  no  opinion,  as  it  is  not  necessary  to  a  decision  of 
this  case,  the  present  review  of  the  authorities  clearly  warrants 
the  conclusion  that  a  sale  of  land  under  an  execution  that 
does  not  run  in  the  name  of  the  People,  that  is  not  sealed,  or 
is  not  signed  by  or  directed  to  the  proper  officer,  is  abso- 
lutely void,  and  may  be  successfully  resisted  in  any  kind  of  a 
proceeding,  or  in  any  forum  in  which  the  question  may  arise. 

The  conclusion  reached  upon  these  questions  renders  it 
unnecessary  to  notice  the  other  questions  discussed  in  the 
briefs  of  counsel. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  ftfrther  proceedings  in  conformity  with 
this  opinion. 

Judgment  reversed. 
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The  City  of  East  St.  Louis 

v. 

Frank  B.  Maxwell. 

Filed  at  Mi.   Vernon  June  21,  1881. 

1.  Municipal  corporation — power  to  re-fund  indebtedness.  Where  a  city- 
council  is,  by  its  charter,  empowered  to  borrow  money  on  the  credit  of  the 
city,  not  exceeding  $100,000,  and  issue  its  bonds  therefor,  followed  by  a 
clause  that  "  with  the  money  so  borrowed  the  city  council  shall  first  liquidate 
and  discharge  all  legal  indebtedness  of  the  city,"  this  will  authorize  the  city 
to  take  up  its  floating  indebtedness,  and  the  bonds  given  for  the  money  bor- 
rowed, if  issued  in  conformity  to  the  charter  in  other  respects,  will  be  valid 
and  binding. 

2.  Same — special  power  to  issue  bonds  not  modified  by  act  of  1872.  Where  a 
city,  under  its  charter,  is  authorized  to  borrow  money  to  liquidate  its  indebt- 
edness, etc.,  and  to  issue  bonds  for  the  money  so  borrowed,  without  any  vote 
of  the  people,  its  power  in  this  respect  will  not  be  modified  or  changed  by  the 
general  law  of  1872,  authorizing  counties  and  cities  to  take  up  and  cancel 
outstanding  bonds  and  fund  the  same,  but  which  provides  that  the  new  bonds 
shall  be  issued  only  upon  a  vote  of  the  people  of  the  municipality.  The 
object  of  the  act  of  1872  was  to  provide  a  remedy  for  re-funding  corporate 
indebtedness  where  the  power  did  not  already  exist. 

3.  Statute — repeal  by  implication.  The  repeal  of  an  existing  law  by 
implication  is  not  favored.  The  repugnance  between  statutes  must  be  so 
clear  and  plain  that  they  can  not  be  reconciled,  to  justify  a  resort  to  the  doc- 
trine of  a  repeal  by  implication. 

4.  A  general  statute  does  not,  by  implication,  repeal  charters  and  special 
acts  passed  for  the  benefit  of  particular  municipalities. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  H.  Snydek,  Judge, 
presiding. 

Mr.  Charles  W.  Thomas,  for  the  appellant: 

The  bonds  in  question  were  not  issued  for  money  borrowed, 

nor  for  labor,  services,  or  material  furnished,  but  were  issued 

directly   to   creditors  to   take   up   and   cancel     some   former 

indebtedness  held  by  them.     Where  the  vote  of  the  people  is 
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required  by  any  statute  as  a  prerequisite  to  the  issuing  of 
municipal  bonds,  such  vote  is  one  of  the  elements  of  power, 
and  if  it  is  lacking,  the  power  fails,  and  the  bonds  are  void. 
Williams  v.  Town  of  Roberts,  88  111.  11,  and  cases  there  cited. 

The  act  of  1872  authorized  the  funding  of  the  indebted- 
ness of  any  county,  city,  etc.,  provided  .the  issue  of  the  new 
bonds  should  be  authorized  by  a  majority  vote  of  the  legal 
voters  of  such  municipality. 

It  is  claimed  that  section  4,  article  3,  of  the  charter  of  the 
city,  empowers  the  council  to  issue  these  bonds;  but  the 
power  conferred  by  this  section  has  no  reference  to  re-funding 
the  city  debt.  It  relates  solely  to  the  creation  of  such  a  debt. 
The  making  of  a  debt  is  one  thing,  and  the  funding  of  it  is 
quite  another  and  different  thing.  But  even  had  the  charter 
contained  a  power  to  fund  the  debt  without  a  vote,  the  law 
of  1872  modified  that  power  so  that  a  vote  was  necessary. 

The  court,  in  the  case  of  Galena  v.  Corwith,  48  111.  423, 
in  speaking  of  the  powers,  by  implication,  of  cities  to  borrow 
money  and  fund  indebtedness,  said  that  a  city  could  fund  an 
existing  debt  without  any  express  power  being  given  it  to 
do  so. 

In  Hardin  County  v.  3IcFarlan,  82  111.  188,  the  force  of 
the  above  case  is  very  much  broken.  It  is  there  said,  that 
"the  decision  in  that  case  was  based  upon  the  ground  that 
the  city,  by  its  charter,  had  power  to  borrow  money,  and  not 
having  been  restricted  as  to  the  means  of  exercising  that 
power,  could  issue  the  bonds." 

Mr.  F.  A.  McConaughy,  for  the  appellee: 

It  is  confidently  asserted  by  the  opposing  counsel  that 
the  law  of  1872  modified  the  power  given  in  the  charter,  so 
that  a  vote  was  necessary.  There  is  not  a  word  in  this  act 
directed  to  such  a  purpose,  or  to  the  repeal  of  any  prior  legis- 
lation. The  repeal  of  a  law  by  implication  is  not  favored. 
The  repugnance  between  statutes  must  be  so  clear  and  plain 
that  they  can  not  be  reconciled,  to  justify  a  resort  to  this 
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doctrine.  Bruce  v.  Schuyler,  4  Gilra.  221 ;  Hume  et  al.  v. 
Gossett,  43  111.  299. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  sec. 
54,  says:  "It  is  a  principle  of  very  extensive  operation, 
that  statutes  of  a  general  nature  do  not  repeal,  by  implication, 
charters  and  special  acts  passed  for  the  benefit  of  particular 
municipalities, — citing  Bond  v.  Hiestand,  20  La.  Ann.  139; 
Railroad  Company  v.  Alexandria,  18  Gratt.  (Va.)  176; 
Hammond  v.  Haines,  25  Md.  541;  Louisville  v.  McKean,  18 
B.  Mon.  9;  Cumberland  v.  Magruder,  34  Md.  381;  Egypt 
Street,  2  Grant  cases,  (Pa.)  455 ;  State  v.  Branin,  3  Zabr.  (N.  J.) 
484.  See,  also,  Town  of  Ottawa  v.  County  of  La  Salle,  12  111. 
340. 

The  act  of  1872,  and  the  act'amendatory  thereto,  passed  in 
1875,  were  intended  only  to  provide  a  remedy  which  did  not 
before  exist  to  renew  or  fund  outstanding  indebtedness,  so 
that  cities  which  had  power  to  contract  indebtedness,  and  no 
power  to  fund  or  re-fund  the  same,  might  avail  themselves  of 
these  acts.  The  People  ex  reU  v.  Lippincott,  81  111.193; 
County  of  Hardin  v.  McFarlan,  82  id.  138;  Burr  v.  City  of 
Carbondale,  76  id.  474. 

The  charter  of  the  city  says:  "With  the  moneys  so  bor- 
rowed, the  city  council  shall  first  liquidate  and  discharge  all 
legal  indebtedness  of  the  said  city."  Under  this  power  both 
the  ordinances  were  adopted. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  an  action,  brought  in  the  circuit  court  of  St. 
Clair  county,  against  the  city  of  East  St.  Louis,  on  five 
bonds,  of  $500  each,  issued  by  the  city,  payable  five  years 
after  their  date,  with  interest  at  ten  per  cent.  One  of  the  bonds 
was  dated  March  8,  1872,  and  was  issued  under  an  ordinance 
of  the  city  approved  July  8,  1869.     The  other  four  bore  date 

, ,  and  were  issued  under  an  ordinance  approved 

June  6,  1872. 
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It  is  contended  by  the  city,  that  at  the  time  the  bonds 
were  issued  there  was  no  law  which  authorized  their  issue, 
and  hence  the  bonds  are  void,  and  no  action  can  be  main- 
tained upon  them.  If  the  bonds  were  issued  without  legal 
authority,  they  can  not  be  enforced.  We  will,  therefore,  go 
to  the  law  under  which  the  ordinances  were  adopted,  under 
which  the  bonds  issued,  to  determine  the  validity  of  the 
bonds. 

The  charter  of  the  city  of  East  St.  Louis,  art.  3,  sec.  4, 
Private  Laws,  1869,  vol.  1,  p.  885,  provides:  "The  city 
council  shall  have  power  to  appropriate  money  and  provide 
for  the  payment  of  the  debt  and  expenses  of  the  city;  to 
borrow,  on  the  credit  of  the  city,  a  sum  of  money  not  exceed- 
ing one  hundred  thousand  dollars  ($100,000);  to  issue  bonds, 
scrip,  or  certificates  of  indebtedness  therefor,  in  such  amounts, 
and  bearing  such  interest,  and  payable  at  such  times  and 
places,  and  in  such  manner,  as  the  city  council  may  deem 
will  make  such  bonds,  scrip  or  certificates  most  valuable  and 
salable,  and  best  for  the  interests  of  the  city;  but  no  bond, 
scrip  or  certificate  shall  exceed  in  amount  one  thousand  dol- 
lars ($1000),  nor  bear  a  greater  interest  than  ten  per  cent 
per  annum.  With  the  moneys  so  borrowed,  the  city  council 
shall  first  liquidate  and  discharge  all  legal  indebtedness  of  the 
said  city,  and  the  balance,  if  any,  of  the  amounts  so  borrowed, 
shall  be  equitably  expended  by  the  council  in  general  im- 
provements, that  shall  be  for  the  general  benefit  of  the  city." 

It  is  insisted  by  the  city,  that  the  power  conferred  by  this  sec- 
tion has  no  reference  to  re-funding  the  city  debt — that  it  relates 
solely  to  the  creation  of  such  a  debt.  It  is  true,  the  provision 
of  the  charter  cited  supra  does  not,  in  express  terms,  say 
that  the  bonds  authorized  to  be  issued  are  for  re-funding  an 
existing  indebtedness,  but  it  is  apparent,  from  the  language 
used,  such  is  the  meaning  of  the  words  used  in  the  charter. 
The  charter  declares  that  the  city  council  shall  have  power 
*  *  *  to  borrow,  on  the  credit  of  the  city,  not  exceed- 
ing $100,000,  and  issue  bonds  therefor.     Then  follows  this 
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provision:  "With  the  money  so  borrowed  the  city  coun- 
cil shall  first  liquidate  and  discharge  all  legal  indebtedness 
of  the  city."  This  clause  of  the  charter  was  doubtless 
enacted  by  the  legislature  to  enable  the  city  to  take  up  a 
floating  indebtedness,  which  was  probably  due  to  various  per- 
sons and  in  various  amounts,  and  to  issue  in  lieu  thereof  its 
bonds,  payable  at  a  future  day,  at  a  specified  rate  of  interest; 
and  whether  the  provision  in  the  charter  might  strictly  be 
called  a  re-funding  act  or  not,  is  a  matter  of  no  consequence. 
It  is  sufficient,  for  the  purposes  of  this  transaction  at  least,  that 
the  city  had  the  power  to  borrow  money,  and  issue  its  bonds 
for  the  purpose  of  raising  money  to  liquidate  this  then  exist- 
ing indebtedness  of  the  city, — that  the  bonds  in  question  were 
issued  under  the  charter  for  the  purposes  named  therein. 

But  it  is,  however,  said,  if  the  charter  contained  an 
express  power  to  fund  the  debt  without  a  vote,  the  act  of 
1872  modified  that  power  so  that  a  vote  was  necessary  to  give 
the  funding  bonds  subsequently  issued  any  validity.  By  the 
terms  of  the  act  itself,  bonds  issued  under  the  act  of  1872  are 
not  valid  unless  authorized  by  a  vote  of  the  people  of  the 
town  or  municipality  which  issued  them.  Laws  1872,  p.  202. 
But  unless  that  act  changed  or  repealed  the  provision  of  the 
charter  of  the  city  of  East  St.  Louis  which  authorized  the  issue 
of  the  bonds,  the  act  has  no  bearing  whatever  on  the  question 
involved.  If  the  charter  is  repealed  by  the  act  of  1872,  the 
repeal  is  by  implication,  as  the  act  does  not  profess  to  repeal 
the  charter  or  any  other  prior  act  of  the  legislature.  The 
repeal  of  an  existing  law,  by  implication,  is  not  favored,  and 
it  is  a  familiar  rule,  in  the  construction  of  statutes,  that  the 
repugnance  between  statutes  must  be  so  clear  and  plain  that 
they  can  not  be  reconciled,  to  justify  a  resort  to  this  doctrine. 
Bruce  v.  Schuyler,  4  Gilm.  221 ;   Hume  v.  Gossett,  43  111.  297. 

There  is  no  such  repugnance  between  the  two  acts  as 
would  justify  a  court  in  holding  that  one  repeals  the  other. 
The  charter  authorizes  the  city  to  borrow  money  and  issue 
its  bonds  to  raise  funds  to  pay  off  the  indebtedness  of  the  city, 
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while  the  act  of  1872,  without  in  any  manner  interfering  with 
the  charter  of  the  city  or  the  power  conferred  on  the  city 
council,  authorizes  counties,  cities,  school  districts  and  other 
municipal  corporations  to  take  up  and  cancel  outstanding 
bonds  and  other  evidences  of  indebtedness,  and  fund  the 
same ;  but  such  new  bonds  shall  only  be  issued  on  a  vote  of  the 
people  of  the  municipality  to  be  affected.  This  act  was 
before  us  for  construction  in  The  People  v.  Lippincott,  81  111. 
193,  and  it  was  there  said:  "The  emergency  clause,  which 
we  may  consider  expresses  the  immediate  object  of  the 
legislature  in  the  passage  of  the  act  of  1872,  declares: 
6  Whereas,  some  counties,  cities,  townships  and  other  muni- 
cipal corporations  in  this  State  have  outstanding  bonds  and 
other  evidences  of  indebtedness  that  will  soon  fall  due,  and 
are  without  any  remedy  for  renewing  or  funding  the  same: 
therefore  this  act  shall  be  in  full  force  from  and  after  its 
passage/  indicating  the  purpose  only  to  provide  a  remedy, 
which  did  not  before  exist,  to  renew  or  fund  outstanding 
indebtedness." 

The  act  of  1872  is  a  statute  of  a  general  nature,  and  such 
statutes  do  not  repeal,  by  implication,  charters  and  special 
acts  passed  for  the  benefit  of  particular  municipalities.  Dil- 
lon on  Municipal  Corporations,  sec.  54. 

Town  of  Ottawa  v.  County  of  La  Salle,  12  111.  340,  is  an 
authority  in  point  on  the  question  involved.  It  was 
there  held,  that  a  subsequent  law  which  is  general,  does  not 
abrogate  a  former  one  which  is  special;  nor  does  a  general 
law  operate  as  a  repeal  of  a  special  law  on  the  same  subject, 
passed  at  the  same  session. 

We  do  not,  under  the  authorities  bearing  on  the  question, 

have  any   hesitation   in  holding  that  the  charter  of  the  city 

was  in  no  manner  affected  by  the  passage  of  the  act  of  1872. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  Smith 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.   Vernon  June  21,  1881. 

1.  Criminal  law — resisting  an  officer.  If  an  officer  in  attempting  to  exe- 
cute process  shall  exceed  the  power  conferred  by  the  writ,  he  will  be  liable 
as  a  trespasser,  but  this  will  not  authorize  the  defendant  to  resort  to  personal 
violence  against  the  officer  while  so  endeavoring  to  exceed  his  authority, 
unless  to  protect  his  own  person  from  violence  and  injury. 

2.  In  this  case,  a  writ  of  possession  was  awarded  against  the  defendant  in 
an  action  of  forcible  detainer,  and  placed  in  the  hands  of  an  officer  to  execute. 
In  attempting  to  execute  the  writ  the  officer  sought  to  deliver  an  article  of 
property  not -embraced  in  the  writ,  and  to  that  end  commenced  to  remove  a 
fence  so  as  to  be  able  to  seize  and  deliver  the  property  to  the  plaintiff.  The 
defendant,  who  was  present,  insisted  the  officer  was  exceeding  his  powers, 
and  replaced  the  fence  as  the  officer  was  removing  it,  and  continued  to  do  so 
until  the  officer  desisted,  but  he  used  no  violence  against  the  officer,  nor 
menaces,  and  made  no  threats, — simply  preventing  the  officer  from  breaking 
the  fence  to  seize  property  he  had  no  right  to  seize:  Held,  the  whole  case  con- 
sidered, it  was  not  one  of  resisting  an  officer,  within  the  meaning  of  the  statute. 

3.  Judgment — in  forcible  detainer — on  dismissal  of  appeal  in  the  circuit  court. 
In  forcible  detainer  before  a  justice  of  the  peace,  judgment  was  rendered 
against  the  defendant,  who  thereupon  appealed  to  the  circuit  court,  but  after- 
wards, without  a  trial,  dismissed  his  appeal.  The  circuit  court  thereupon 
rendered  judgment  that  the  plaintiff  in  the  action  recover  possession,  and 
awarded  a  writ  of  possession.  On  objection  that  the  dismissal  of  the  appeal 
operated  to  remand  the  cause  to  the  justice,  and  the  circuit  court  had  no  power 
to  render  the  judgment  it  did,  it  was  held,  the  circuit  court  having  jurisdic- 
tion of  the  subject  matter  and  of  the  parties,  had  jurisdiction  to  render  judg- 
ment in  the  case,  and  whether  erroneous  or  not,  the  judgment  was  not  void. 
It  was  valid  and  binding  in  all  collateral  proceedings  until  reversed. 

4.  Process — upon  erroneous  judgment — as  a  protection  to  an  officer.  An  exe- 
cution issued  upon  a  judgment  which  is  merely  erroneous,  is  not  void,  and 
will  protect  the  officer  executing  it  aa  fully  as  if  the  judgment  were  not 
erroneous. 

5.  Real  estate — detached  portions  of  machinery.  Where  a  portion  of  the 
machinery  in  a  mill,  called  a  "heater,"  had  been  detached,  and  another  piece 
substituted  for  it,  the  portion  so  detached  was  considered  not  appurtenant  to 
the  premises  so  as  to  be  embraced  in  a  judgment  in  an  action  of  forcible 
detainer  for  possession  of  the  mill  property. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  writ  of  error  to  the  County 
Court  of  White  county ;  the  Hon.  Orlando  Burrill,  Judge, 
presiding. 

Mr.  E.  A.  D.  Wilbanks,  for  the  plaintiff  in  error: 

On  the  dismissal  of  an  appeal  by  the  defendant  in  an  action 
of  forcible  detainer,  the  circuit  court  loses  its  jurisdiction 
except  as  to  tire  costs,  and  has  no  power  to  award  a  writ  of 
possession  in  favor  of  the  plaintiff.  A  party  has  the  right  to 
dismiss  his  appeal.  Hancock  County  v.  Marsh,  2  Scam.  491; 
Shaffer  v.  Currier,  13  111.  667;  Joliet  and  Chicago  Railroad 
Co.  v.  Burrows,  24  id.  562;  Bacon  v.  Lawrence,  26  id.  53. 

On  dismissing  an  appeal,  the  proper  practice  is  to  award  a 
procedendo,  and  not  to  enter  judgment  in  the  Appellate  Court 
for  anything  but  damages  and  costs.  Reed  v.  Driscol,  84 
111.  96. 

The  officer,  on  being  informed  that  the  appeal  was  dis- 
missed in  the  circuit  court,  and  that  the  writ  would  have  to 
come  from  the  justice's  court,  could  not  have  been  liable  for 
a  refusal  to  execute  it.      Tuttle  v.  Wilson,  24  111.  553. 

The  writ  commanded  the  officer  to  deliver  possession  of 
the  land  with  the  appurtenances, — nothing  more.  Then  it 
is  clear  that  the  officer  was  not  obeying  the  mandate  of  the 
court  when  he  was  seeking  to  take  personal  property  from 
the  possession  of  plaintiff  in  error.  The  term  appurtenances 
only  embraces  fixtures. 

The  proceeding  of  forcible  detainer  does  not  lie  to  obtain 
possession  of  personal  property.  Schaumtceffel  v.  Belm,  77 
111.  567. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 
The  fact  that  the  circuit  court  may  have  erred  in  awarding 
a  writ  of  possession  upon  dismissal  of  the  appeal,  did  not  jus- 
tify the  plaintiff  in  error   in   resisting  the   officer  in  serving 
the  writ.     The  remedy  was  by  appeal  or  writ  of  error.     The 
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resistance  was  made  when  the  officer  was  taking  down  the 
fence  to  remove  some  boilers  and  mill  machinery  on  the  lot. 
The  engine,  boilers,  etc.,  were  a  part  of  the  appurtenances  of 
the  lot, — a  part  of  the  real  estate.  If  the  mill  was  burned, 
the  parts  of  the  engines,  etc.,  were  fixtures,  and  a  part  of  the 
lot  and  its  appurtenances,  although  detached  from  the  soil. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  was  indicted  for  resisting  an  officer  in 
executing  legal  process. 

It  appears  that  J.  and  E.  Green wald  brought  an  action  of 
forcible  detainer  before  a  justice  of  the  peace  against  plaintiff 
in  error,  and  recovered  judgment,  and  a  writ  of  possession 
was  awarded.  The  case  was  appealed  to  the  circuit  court, 
but  appellant  dismissed  his  appeal,  and  the  circuit  court  there- 
upon rendered  a  judgment  that  appellee  recover  possession, 
and  awarded  a  writ  of  possession.  A  writ  was  issued  by  the 
circuit  clerk,  and  placed  in  the  hands  of  the  sheriff  to  exe- 
cute. The  deputy  sheriff  went  to  plaintiff  in  error  to  execute 
the  writ,  and  plaintiff  in  error  insisted  it  was  illegal,  as  it 
should  have  come  from  the  justice  of  the  peace,  and  not  from 
the  circuit  clerk.  He  also  claimed  that  a  separate  heater  the 
officer  was  attempting  to  deliver,  had  been  taken  out  of  the 
mill  and  another  put  in  its  place,  and  the  separate  heater  did 
not  belong  to  the  mill.  Plaintiff  in  error  said  the  officer 
might  deliver  the  lots,  but  he  could  not  deliver  the  machinery. 
Afterward  the  officer  commenced  to  take  down  the  fence,  and 
plaintiff  in  error  to  put  it  up,  and  said  he  could  put  it  up  as 
fast  as  the  officer  could  pull  it  down.  The  officer  took  plain- 
tiff in  error  by  the  arm,  and  said  he  would  have  to  arrest 
him,  but  the  officer  says  he  used  no  violence  against  him. 
The  officer  went  again  the  next  day  and  delivered  the  prop- 
erty to  the  agent  of  plaintiffs  in  execution,  and  plaintiff  in 
error  did  not  interfere. 

This  is  the  version  of  the  affair  as  given  by  the  deputy 
sheriff,  and  the   evidence  of  the  other  witnesses  is  substan- 
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tially  the  same.  All  agree  that  plaintiff  in  error  neither 
struck,  took  hold  of  nor  touched  the  officer.  He  only  laid  up 
the  fence  as  the  officer  pulled  it  down  to  remove  the  heater 
in  dispute.  This  piece  of  machinery  was  in  nowise  attached 
to  the  realty,  and  so  far  as  Ave  can  see  it  was  no  part  of  the 
mill,  as  it  had  been  removed  therefrom  and  another  piece 
substituted  for  it,  as  testified  to  by  plaintiff  in  error. 
If  not  a  part  of  the  machinery  connected  with  and  ap- 
purtenant to  the  lots,  the  writ  conferred  no  power  upon 
the  officer  to  take  it  and  deliver  it  to  plaintiffs  in  execution. 
The  officer  had  no  right  under  that  writ  to  pull  down  a  fence, 
and  enter  to  take  a  horse  of  plaintiff  in  error  to  deliver  to 
the  Greenwalds.  Plaintiff  in  error  could  have  laid  up  the 
fence  to  prevent  the  officer  from  taking  the  horse,  and  not 
been  guilty  of  resisting  an  officer,  within  the  meaning  of  the 
statute, — and  so,  if  this  heater  was  not  appurtenant  to  the 
lots,  the  possession  of  Avhich  he  was  commanded  to  deliver. 
The  officer  is  only  empowered  by  the  writ  to  deliver  the 
property  for  the  possession  of  which  judgment  was  recovered 
and  the  writ  was  issued. 

It  is  urged  that  the  writ  was  void,  because  when  the  appeal 
was  dismissed  it  operated  to  remand  the  case  to  the  justice 
of  the  peace  from  whom  the  appeal  was  prosecuted,  for  further 
proceedings,  and  the  circuit  court  had  no  power  to  render  the 
judgment  and  award  the  writ  of  possession.  The  court  had 
jurisdiction  of  the  subject  matter  and  of  the  parties,  and  had 
undeniable  jurisdiction  to  render  judgment  in  the  case,  and 
whether  erroneous  or  not,  it  Avas  not  void.  It  Avas  valid  and 
binding  in  all  collateral  proceedings  until  reversed.  An  exe- 
cution issued  under  an  erroneous  judgment  is  not  void,  and 
will  protect  the  officer  executing  it  as  fully  as  if  it  was  not 
erroneous.  He  is  not  required  to  determine  whether  there 
be  error  in  the  record,  to  be  protected.  If  the  court  has 
jurisdiction  of  the  subject  matter  and  of  the  parties,  and 
the  writ  is  regular  on  its  face,  he  will  be  protected,  unless  he 
exceeds  the  power   conferred   by  the  writ.     This  writ  Avas 
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ample  protection  to  the  officer  so  long  as  he  kept  within  the 
power  it  conferred,  but  if  he  exceeded  that  power  he  became 
liable  as  a  trespasser.  That,  however,  would  not  authorize 
the  defendant  to  resort  to  personal  violence  against  the  officer, 
unless  to  protect  his  own  person  from  violence  and  injury. 

In  this  case  plaintiff  in  error  used  no  force  or  violence 
against  the  officer.  He  made  no  threats  nor  used  menaces,  but 
simply  prevented  the  officer  from  breaking  the  fence  to  seize 
property  which  seems  not  to  have  been  embraced  in  the  writ, 
and  which  the  officer  had  no  lawful  power  to  seize  and  deliver 
to  plaintiffs  in  execution. 

All  of  the  evidence  considered,  we  are  of  opinion  that  it 
fails  to  make  a  case  of  resisting  an  officer,  within  the  meaning 
of  the  statute,  and  the  judgment  of  the  Appellate  Court  is 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Ashley  K.  Northrup 

v. 
Joe  M.  Phillips  et  al. 

Filed  at  31 1.  Vernon  June  21,  1881. 

1.  Warehousemen — nature  of  business.  The  business  of  warehousemen, 
where  they  forward  goods,  etc.,  ordinarily  consists  of  storing  produce  for  the 
owners  thereof,  and  of  shipping  or  forwarding  the  same  for  the  owner.  The 
legitimate  income  from  such  business  is  a  compensation  for  storage,  and  also 
the  same  for  shipping  or  forwarding  the  produce. 

2.  Chancery — will  not  distribute  fund  illegally  acquired.  It  being  the  duty 
of  warehousemen  in  forwarding  or  shipping  produce,  as  the  agents  of  the 
owner,  to  select  those  boats  or  other  means  by  which  the  greatest  dispatch, 
safety  and  economy  will  be  secured,  if  one  of  the  warehousemen,  in  the  dis- 
charge of  this  duty,  accept  from  the  boat  on  which  the  shipment  is  made  a 
fee  as  an  inducement  to  ship  on  such  boat,  such  fee  is,  in  its  nature,  a  bribe, 
and  well  calculated  to  induce  infidelity  as  agent  for  the  owner,  and  a  fund 
arising  from  such  a  source  ought  not  to  be  the  subject  of  distribution  in  a 
court  of  equity  among  the  receivers  thereof. 

29—99  III, 
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3.  Partnership — of  its  extent.  Where  a  partner  in  a  warehouse  business 
is  also  the  owner  and  manager  of  a  wharfboat,  and  as  such  receives  fees  from 
steamboats  for  shipping  produce  on  such  boats  in  matters  not  connected  with 
the  warehouse  business,  the  other  partner  in  the  warehouse  business  will  have 
no  just  claim  upon  the  fund  arising  from  such  fees. 

4.  Insurance— whether  joint  or  several.  Where  a  policy  declares  that  the 
company  insures  A  &  B  in  a  certain  sum,  with  the  words  in  parenthesis: 
"  (A's  interest  is  an  undivided  two-thirds,  B's  an  undivided  one-third,)"  the 
contract  will  be  held  as  made  jointly  on  behalf  of  A  &  B,  and  not  severally 
with  each.  The  words  in  parenthesis  will  be  regarded  as  a  declaration  to  the 
company  of  the  supposed  ownership  of  the  property.  So,  if  A  receives  two- 
thirds  of  the  insurance  money  on  a  loss,  he  will  be  required  to  account  to 
B  for  one-third  of  the  same. 

5.  Costs — in  Supreme  Court.  Where  the  appellee  has  been  sustained  as  to 
the  principal  matter  involved  in  the  controversy,  but  the  cause  is  reversed 
and  remanded  on  some  point  of  minor  importance,  each  party  will  be  left  to 
pay  his  own  costs  in  this  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Alexander  county ;  the  Hon.  David  J.  Baker, 
Judge,  presiding. 

Northrup  &  Arrick  were  the  owners  of  a  warehouse  in 
Cairo,  Illinois.  Northrup  lived  at  St.  Louis,  Missouri.  The 
warehouse  was  upon  ground  not  owned  by  them,  but  entered 
upon  by  them  under  a  lease,  which  had  expired.  Phillips 
lived  in  Cairo,  and  was  the  owner  of  a  wharfboat,  and  was 
then  in  the  employment  of  the  officers  or  managers  of  several 
steamboats  and  barges,  as  a  special  kind  of  agent.  He  col- 
lected their  charges  for  freights  and  solicited  freight  for  them, 
and  was  in  the  habit  of  receiving  from  them,  as  compensation, 
a  certain  amount  per  ton  for  all  freights  so  procured  and 
shipped  upon  such  steamers.  These  were  called  "tonnage 
dues,"  or  "tonnage  fees." 

On  October  25,  1871,  Phillips  bought  one-third  interest  in 
the  warehouse,  and  a  lease  was  made  of  the  ground,  by  the 
owner,  to  Northrup,  Arrick  &  Phillips  on  that  day,  for  seven 
years.    On  that  day  a  contract  in  writing  was  signed  by  Phil- 
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lips  and  Northrup,  by  which  Phillips  agreed  to  furnish  all  the 
capital  and  money  to  carry  on  the  storage  and  forwarding 
business  through  that  warehouse,  and  charge  no  interest  upon 
such  advance;  that  the  warehouse  expenses  were  to  be  lease 
of  lot,  and  taxes,  and  necessary  repairs  and  labor  at  the  ware- 
house. Phillips  further  agreed  with  Northrup  to  give  North- 
rup one-third  of  all  the  net  proceeds  to  be  earned  by  the 
occupancy  and  carrying  on  the  forwarding  business  through 
that  warehouse.  He  further  agreed  that  monthly  statements 
of  all  the  business  done  under  this  agreement  should  be  fur- 
nished to  Northrup,  and  that  monthly  payments  should  be 
made  to  Northrup  "for  his  share  of  net  proceeds."  And  it 
was  added,  "all  expenses  and  profits  shall  be  divided  by 
three — one-third  to  each  owner — share  and  share  alike." 

From  the  making  of  that  contract  Phillips  carried  on  in 
his  own  name  the  business  of  storage  and  forwarding  through 
that  warehouse,  rendering  monthly  statements  to  Northrup 
of  expenses  and  receipts,  and  when  the  receipts  exceeded  the 
expenses,  remitted  one-third  of  the  excess  to  Northrup. 
Meanwhile  Arrick  became  indebted  to  Phillips,  and  one- 
third  of  such  excess  was  credited  to  Arrick's  account  with 
Phillips.  This  course  of  business,  so  far  as  concerns  North- 
rup, continued  until  May  30,  1876.  On  that  day  the  ware- 
house was  destroyed  by  fire. 

In  May,  1875,  Phillips,  claiming  to  have  purchased  the 
one-third  interest  of  Arrick  in  the  warehouse,  filed  a  bill 
against  Northrup,  asking  for  partition.  This  bill  wras 
answered  by  Northrup,  and  he  filed  a  cross-bill,  claiming  that 
the  "  tonnage  dues,"  or  "tonnage  fees,"  received  by  Phillips, 
constituted  a  part  of  the  "  storage  and  forwarding  business 
done  through  this  warehouse,"  and  that  he  was  entitled  to 
one-third  thereof  Under  the  contract,  and  asking  for  an 
account  of  the  same.     This  was  denied  by  Phillips. 

The  property  was  insured  for  $5000  by  Phillips,  in  Octo- 
ber, 1875.  The  policy  declares  that  the  companies  each 
"  insure  Jos.  M,  Phillips  and  Ashley  K.  Northrup,  (Phillips' 
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interest  is  an  undivided  two-thirds,  North  rup's  an  undivided 
one-third,)  against  loss/'  etc.  After  the  property  was 
destroyed  by  fire,  Phillips  received  two-thirds  of  the  insurance 
money  from  the  insurance  companies,  and  gave  a  receipt  for 
the  same,  declaring  such  payment  to  be  in  full  "  of  his  claim/' 
and  declaring  the  policies  discharged  and  cancelled  to  the 
extent  of  two-thirds  thereof,  leaving  the  interest  of  North- 
rup  still  unsettled  by  said  payment  and  receipt.  By  a  sup- 
plement to  his  cross-bill,  Northrup  claimed,  also,  one-third 
of  the  insurance  money  received  by  Phillips. 

The  cause  was  decided  in  the  circuit  court  in  January, 
1880.  The  warehouse  being  burned  and  the  lease  having 
expired,  the  court  found  nothing  to  partition,  and  so  dis- 
missed Phillips'  original  bill.  As  to  Northrup's  claim  of 
a  share  in  the  "tonnage  dues/'  or  "tonnage  fees,"  that  court 
held  that  they  constituted  no  part  of  the  business  embraced 
in  the  contract  between  Phillips  and  Northrup,  and  that 
Northrup  had,  as  yet  at  least,  no  right  to  demand  any  share 
in  the  money  received  by  Phillips  for  insurance,  and  so  dis- 
missed Northrup's  cross-bill.  This  decree  was  affirmed  by 
the  Appellate  Court,  and  that  decision  is  brought  here  by 
Northrup  for  review. 

Messrs.  Linegar  &  Lansden,  for  the  appellant : 
The  storage  and  forwarding  business  embraces  two  differ- 
ent and  separate  branches, — those  engaged  in  the  former 
being  known  as  warehousemen,  while  those  who  receive 
goods  under  a  contract  to  have  them  shipped  or  forwarded, 
are  denominated  forwarding  merchants.  They  are  uniformly 
classed  together,  their  liability  being  the  same. 

Phillips  retained  all  the  tonnage  fees  received  for  freights 
shipped  from  •  the  warehouse.  That  Northrup,  Arrick  & 
Phillips  were  partners  in  the  storage  and  forwarding  busi- 
ness, see  Bobbins  v.  Laswell,  27  111.  365 ;  Evans  v.  Hanson, 
42  id.  234;    Wood  v.  Beath,   23  Wis.   254;  Bolton    City  v. 
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Bolton  Manufacturing  Co.  33  Ga.  243 ;  Collyer  on  Part.  sees. 
19,  20,  25,  30,  35,  182,  183  and  186,  and  notes. 

At  the  time  the  contract  was  made,  Phillips  was  in  the 
wharfboat  business,  which  was  simply  the  warehouse  busi- 
ness.    Edw.  on  Bailments,  293. 

Is  Phillips  liable  to  Northrup  for  or  on  account  of  the 
insurance  money  collected  by  him?  The  words  in  parenthe- 
sis, "(Phillips'  interest  is  an  undivided  two-thirds,  North- 
rup's  an  undivided  one-third,)"  were  put  in  to  show  the  extent 
of  each  one's  interest.  It  was  a  joint  policy,  given  to  them 
jointly,  and  not  severally,  and  the  insurance  was  upon  the 
whole  building.  Neither  Phillips  nor  Northrup  could  main- 
tain a  separate  suit  upon  the  policy. 

Messrs.  Green  &  Gilbert,  and  Mr.  Samuel  P.  Wheeler, 
for  the  appellees,  after  a  statement  of  the  facts  and  examina- 
tion of  the  testimony,  made  the  following  among  other  legal 
points : 

A  partnership  was  not  established  by  said  written  agree- 
ment, either  standing  alone  or  when  interpreted  by  the  light 
of  the  testimony.  Mehqff  et  al.  v.  Dudley  et  al.  40  111.  406  ; 
Parker  v.  Fergus,  43  id.  437 ;  Burton  et  al.  v.  Goodspeed 
et  al.  69  id.  237;  Smith  v.  Knight  etal.  71  id.  148;  Lycoming 
Insurance  Co.  v.  Barringer,  73  id.  230 ;  Gregory  v.  Martin, 
78  id.  38;  Muzzy  v.  Whitney,  10  Johns.  226;  Hazzard  v. 
Hazzard,  1  Story,  371 ;  Rawlinson  v.  Clarke,  15  M.  &  W. 
292;  Story  on  Part.  sees.  2,  21 ;  Parsons  on  Part.  ch.  2,  sees. 
1,  2,  and  ch.  5,  p.  58,  note  d. 

The  insurance  policy  was  not  a  joint  contract  for  the  insur- 
ance of  joint  property.  The  insured  were  tenants  in  com- 
mon, each  owning  a  several,  distinct  interest,  which  was 
specified  in  the  policy  itself.  Where  a  deed  discloses  an 
interest  in  the  covenantees  which  is  clearly  several,  a  cove- 
nant which  is  joint  in  form  may  be  sued  upon  by  one  cove- 
nantee alone.  Rawle  on  Cov.  596,  598,  599;  James  v. 
Emery,  8  Taunt.  245 ;   Withers  v.  Bircham,  3  Barn.  &  Cress, 
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254;  Story  v.  Richardson,  6  Bingh.  (N.  C.)  129;  Harold  v. 
Whittaker,  11  Q.  B.  161;  Sharpy.  ConJdln,  16  Yt.  354. 

Contracts  will  be  construed  joint  or  several,  as  the  case  may 
be,  where  the  interest  of  the  parties  appears  on  the  faith  of 
the  obligations,  and  that  construction  will  be  adopted  which 
is  most  consistent  with  the  words  employed  to  express  the 
undertaking  of  the  several  parties.  Combs  v.  Steele  et  al.  80 
111.  103;  Robertson  v.  March,  3  Scam.  198;  St.  Louis,  Alton 
and  Rock  Island.  Railroad  Co.  v.  Coultas,  33  111.  188. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

As  to  the  claim  of  Northrup  to  a  share  of  the  "tonnage 
dues,"  we  think  the  decision  of  the  circuit  court  was  clearly 
right.  The  business  of  warehousemen,  where  they  do  a 
forwarding  business,  ordinarily  consists  of  storing  produce 
for  the  owner  thereof,  and  of  shipping  or  forwarding  the 
same  for  the  owner.  The  legitimate  income  from  such  busi- 
ness consists  in  a  compensation  for  storage,  and  a  compensa- 
tion from  the  owner  for  shipping  or  forwarding  the  same  for 
him.  In  the  shipping  and  forwarding  it  is  the  duty  of  the 
warehouseman,  as  the  agent  of  the  owner,  to  select  the  mode 
of  shipping  most  advantageous  to  the  owner, — to  select  those 
boats  by  which  the  produce  can  be  carried  with  the  greatest 
dispatch,  safety  and  economy.  Should  a  warehouseman,  in 
the  discharge  of  this  latter  duty,  accept  from  the  boat  on 
which  such  produce  is  shipped  a  fee,  as  an  inducement  to  ship 
on  that  boat,  such  fee  is,  in  its  nature,  necessarily  a  bribe, 
well  calculated  to  induce  infidelity  on  his  part  in  his  capacity 
of  agent  for  the  owner  of  the  produce.  "J8o  man  can  serve 
two  masters."  Matthew,  vi.  24.  A  fund  arising  from  such 
a  source  ought  not  to  be  the  subject  of  distribution  in  a  court 
of  equity  among  the  receivers  thereof.  If,  therefore,  any 
part  of  the  "tonnage  fees"  in  question  were  received  in  any 
such  connection  with  the  storage  and  forwarding  business 
done  through  this  warehouse,  a  court  of  chancery  ought  not 
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to  meddle  with  a  fund  thus  tainted.  On  the  other  hand,  if 
in  fact,  (as  we  think  is  the  fair  inference  from  the  proofs) 
these  tonnage  fees  were  not,  in  the  manner  suggested,  con- 
nected with  the  warehouse  business,  but  were,  in  fact,  a  part 
of  a  separate  business  connected  with  and  growing  out  of 
Phillips'  business  as  owner  and  manager  of  a  wharfboat, 
Northrup  has  no  just  claim  upon  the  fund. 

We  forbear  the  further  discussion  of  the  propriety  of  such 
a  business  being  carried  on  at  the  same  place  and  time  by  a 
man  who  is  conducting  a  storage  and  forwarding  business  for 
the  public.  No  one  can  complain  of  that  except  the  owners 
of  produce  passing  through  the  warehouse.  There  is  nothing 
in  this  record  indicating  that  the  legitimate  profits  arising 
from  the  warehouse  business  were  in  any  degree  impaired  by 
reason  of  the  agency  of  Phillips  in  behalf  of  the  boats. 
Northrup  has  no  just  ground  of  complaint  in  this  regard. 

As  to  the  insurance,  we  regard  the  contract  as  made  jointly, 
in  behalf  of  Phillips  and  Northrup.  The  words  in  paren- 
thesis, "(Phillips'  interest  is  an  undivided  two-thirds,  North- 
rup's  an  undivided  one-third,)"  we  regard  as  a  declaration  to 
the  insurance  companies  of  the  supposed  ownership  of  the 
property.  The  insurance  companies  contracted  with  both  of 
them,  and  not  with  each  of  them.  It  follows  that  Northrup 
was  entitled  to  one-third  of  the  money  so  collected  by  Phillips. 
The  decree  should  have  awarded  this  to  him. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  The  appellees  being  sustained  as  to  the 
principal  matter  in  this  controversy,  each  party  is  left  to  pay 
his  own  costs  in  this  court. 

Decree  reversed. 

Mr.  Justice  Mulkey  took  no  part  in  the  decision  of  this 
case. 
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Daniel  Browning  et  al. 

v. 

Mary  Harris  et  al. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Homestead — when  conveyance  of  is  void.  Since  the  enactment  of  1873  a 
homestead  is  made  an  "estate"  in  the  land  to  which  it  attaches,  to  the  extent 
of  $1000  in  value;  and  where  the  entire  premises  occupied  as  a  homestead 
do  not  exceed  that  sum  in  value,  and  a  mortgage  or  deed  of  the  premises  con- 
tains no  release  or  waiver  of  the  homestead,  as  required  by  the  statute,  and 
possession  is  not  given  or  the  premises  abandoned,  the  deed  or  mortgage  given 
on  the  same  will  be  inoperative  and  void,  as  having  nothing  upon  which  to 
take  effect.     Where  the  value  exceeds  $1000,  it  will  operate  upon  the  excess 

.only. 

2.  Same — can  not  exist  independent  of  the  title  from  which  it  is  taken.  The 
right  of  homestead  having  been  enlarged  into  an  estate,  it  follows  that,  like' 
all  other  estates,  it  can  have  no  separate  existence  independent  of  the  title, 
which  constitutes  one  of  its  essential  elements.  Every  owner  of  a  home- 
stead, under  the  present  law,  has  an  estate  in  the  premises,  either  in  fee,  for 
life,  or  for  years,  to  the  extent  of  $1000. 

3.  Same — when  an  estate  in  fee  or  for  life.  Where  the  homestead  is  in  the 
owner  of  the  fee,  it  is  an  estate  in  fee,  and  such  owner  will  have  no  disposable 
interest  in  the  premises  independent  of  the  homestead,  where  their  total 
value  does  not  exceed  $1000.  Where  the  owner  in  fee  of  homestead  premises 
dies,  and  the  right  of  homestead  devolves  upon  the  surviving  husband  or 
wife,  who  takes  no  estate  in  the  inheritance,  such  right  of  homestead  is  an 
estate  for  life. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Bond  county;  the  Hon.  Geo.  W.  Wall,  Judge,  presiding. 

Mr.  Edwin  M.  Ashcraft,  for  the  appellants: 
That  the  effect  of  the  deed  was  to  convey  the  fee  in  the 
lands,  and  that  upon  the  abandonment  of  the  homestead  it 
became  extinguished,  leaving  the  grantee  in  the  ownership 
of  the  prior  fee  simple  estate,  counsel  cited  Patterson  v. 
Kreig,  29  111.  519;  Best  v.  Allen,  30  id.  612;  Deere  v.  Chap- 
man, 25  id.  612;    Davidson  v.  Waldron  et  al.   31   id.    120; 
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Brown  v.  Keller,  32   id.  150;  McDonald  v.  Crandall,  43   id. 
234;  Hewitt  v.  Templeton  et  al.  48  id.  369. 
From  the  statute  and  these  cases  I  conclude: 

1.  That  it  was  the  intention  of  the  legislature  to  create 
an  estate  in  the  householder  and  owner  of  the  lands,  to  be 
possessed  and  enjoyed  by  himself  and  family,  and  exempt 
from  forced  sale  and  the  Statute  of  Conveyances. 

2.  It  was  not  the  intention,  by  creating  this  new  estate, 
to  extinguish  or  change  the  fee  simple  estate  or  ownership 
which  the  householder  had  in  the  land,  except  during  such 
time  as  it  might  be  occupied  as  a  homestead,  leaving  him  free 
to  convey  or  incumber  his  fee  simple  estate  at  pleasure,  but 
preventing  him  from  conveying,  incumbering  or  extinguish- 
ing his  estate  of  homestead,  except  he  complied  with  the 
requirements  of  the  statute  creating  this  estate. 

It  was  the  purpose  of  the  acts  of  1872  and  1873  to  so 
amend  the  statute  that  the  estate  of  homestead  would  con- 
tinue after  the  death  of  the  householder,  for  the  benefit  of 
his  widow  and  minor  children,  against  heirs  and  devisees. 
This  is  the  only  difference  between  the  old  and  new  statutes. 

That  a  homestead  exemption  and  an  estate  of  homestead 
are  the  same,  see  Smith  v.  Proven  et  al.  4  Allen,  516;  White  v. 
Eire,  5  id.  75;  Hotchkiss  v.  Brooks,  93  111.  392;  Kerley  v. 
Kerley,  13  Allen,  287. 

Messrs.  Phelps  &  Phelps,  for  the  appellees: 

"Where  the  property  does  not  exceed  in  value  $1000,  the 
estate  of  homestead  embraces  the  entire  title  and  interest  of 
the  householder  therein,  leaving  no  separate  interest  in  him 
to  which  liens  can  attach,  or  which  he  can  alien,  distinct  from 
the  estate  of  homestead.  Eldridge  x.  Pierce,  90  111.  474; 
Hotchkiss  v.  Brooks,  93  id.  392. 

Absence  from  the  State  for  nine  months,  without  proof  of 
having  obtained  another  homestead  or  having  claimed  and 
exercised  rights  of  citizenship  inconsistent  with  citizenship 
in  Illinois,  is  no  abandonment  of  the  homestead.    See  Cabeen 
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v.  Mulligan,  37  111.  330  ;  Ives  et  al  v.  Mills,  37  id.  73;  Potts 
v.  Davenport,  79  id.  455;  Tltman  v.  Moore,  43  id.  169; 
Cobb  v.  Smith,  88  id.  199. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  a  bill  to  foreclose  a  mortgage,  executed  in  1877, 
by  Thomas  Harris  and  wife  to  Margaret  Browning,  to 
secure  an  indebtedness  from  Harris  to  Daniel  Browning. 

Before  and  at  the  time  of  the  conveyance  the  mortgaged 
premises  belonged  to  Harris  in  fee,  and  were  occupied  by 
him  and  his  family  as  a  homestead.  The  mortgage  con- 
tained no  release  or  waiver  of  the  homestead,  but,  on  the  con- 
trary, expressly  reserved  the  same,  and  it  is  conceded  the 
premises  were  worth  less  than  $1000.  After  the  execution 
of  the  mortgage,  Harris  leased  the  premises  for  one  year,  and 
he  and  his  family  moved  to  the  State  of  Kansas,  leaving 
his  tenant  in  possession.  Browning  and  wife,  assuming  the 
deed  to  be  operative  and  valid  as  a  mortgage,  and  treating 
the  removal  of  Harris  and  family  as  an  abandonment  of  the 
homestead,  filed  the  present  bill  to  foreclose,  before  the  lease 
from  Harris  had  expired.  On  the  hearing  a  decree  was 
rendered  by  the  circuit  court  dismissing  the  bill,  which,  on 
appeal,  was  affirmed  by  the  Appellate  Court  for  the  Fourth 
District,  and  the  case  is  now  brought  here  by  appeal  from 
the  Appellate  Court. 

It  is  claimed  by  appellees,  in  the  first  place,  that  upon 
appellants'  own  theory  of  the  law, — which  they  do  not  at  all 
admit, — the  proofs  fail  to  show  an  abandonment,  in  fact,  of 
the  homestead.  In  the  view  we  take  of  the  matter  it  is  not 
necessary  to  determine  this  question.  As  already  stated,  it 
is  conceded  that  the  premises  in  question,  at  the  time  of  the 
conveyance,  constituted  the  homestead  of  the  mortgagor,  and 
did  not  exceed  in  value  $1000,  and  as  there  was  no  waiver 
or  release  of  the  homestead,  we  must  hold,  under  the  pre- 
vious decisions  of  this  court,  there  was  no  estate  or  interest 
in  the  premises  upon  which  the  conveyance  could  then  oper- 
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ate,  and  hence,  as  a  conveyance,  it  was  inoperative  and 
void  as  to  such  interest. 

What  effect  a  mortgage  like  the  one  in  question  would 
have,  if  any,  upon  any  subsequent  increase  in  the  value  of 
the  homestead  premises  in  excess  of  $1000,  is  not  presented 
by  this  record,  and  we  therefore  decline  to  express  any 
opinion  on  that  question. 

Under  the  Homestead  Exemption  acts  of  1851  and  1857, 
it  was  the  settled  doctrine  of  this  court  that  the  interest 
of  the  occupant  thereby  created  did  not  rise  to  the  dignity  of 
an  estate  ;  that  it  was  a  mere  exemption  or  right  of  occupancy, 
that  could  not,  as  a  separate,  independent  right,  be  transferred 
to  another;  that  it  could  only  be  extinguished  by  abandon- 
ment, or  by  waiver  or  release,  in  the  manner  prescribed  by 
the  statute.  McDonald  v.  Crandall,  43  111.  231;  Coe  v. 
Smith,  47  id.  225;  Hartwell  v.  McDonald,  69  id.  293;  War- 
ner v.  Crosby,  89  id.  320;  Eldridge  v.  Pierce  et  al.  90  id.  474. 

A  right  so  precarious  and  restricted  was  not  only,  to  some 
extent,  anomalous  in  the  law  of  real  property,  but  it  failed 
to  meet  the  varied  wants  and  necessities  of  homestead 
occupants  and  their  families,  growing  out  of  the  ownership 
of  such  an  interest.  Temporary  removals,  even,  could  not 
safely  be  made  without  giving  color  to  the  claim  of  abandon- 
ment, and  if  the  occupant  did  not  happen  to  own  the  estate 
to  which  the  right  attached,  however  valuable  he  may  have 
rendered  it  by  improvements,  and  however  imperative  his 
necessities  might  require  a  change  of  residence,  he  could  not 
sell  or  otherwise  dispose  of  it  to  any  one  except  the  owner 
of  the  estate,  who  might  allow  him  something  or  nothing  for 
it,  just  as  he  saw  fit.  The  homestead  occupant  thus  circum- 
stanced was  placed  completely  at  the  mercy  of  the  owner  of 
the  legal  title. 

Again,  the  right  of  the  surviving  husband  or  wife  to  the 
homestead  might  be  defeated  altogether,  by  partition  pro- 
ceedings at  the  suit  of  the  heirs,  at  that  advanced  period  of 
life  when  the  comforts  of  a  home  are  most  needed.     With  a 
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view  of  remedying  these  inconveniences  and  manifest  defects 
in  the  prior  law,  and  placing  the  right  of  homestead  upon  a 
substantial  and  solid  basis,  the  legislature,  in  1873,  passed 
an  amendatory  act,  radically  changing  some  of  the  provisions 
of  the  Homestead  law. 

The  first  section  of  the  act,  as  amended,  provides:  "  That 
every  householder  having  a  family  shall  be  entitled  to  an 
estate  of  homestead,  to  the  extent  in  value  of  §1000,  in  the 
farm  or  lot  of  land  and  buildings  thereon,  owned  or  rightly 
possessed,  by  lease  or  otherwise,  and  occupied  by  him  or  her 
as  a  residence;  and  such  homestead,  and  all  rigid  and  title 
therein,  shall  be  exempt  from  attachment,  judgment,  levy  or 
execution,  sale  for  the  payment  of  his  debts,  or  other  pur- 
poses, and  from  the  laws  of  conveyance,  descent  and  devise, 
except  as  hereinafter  provided." 

The  second  section  extends  the  provisions  of  the  act  to  the 
surviving  wife  or  husband,  and  to  the  children  of  the  owner, 
until  the  youngest  child  becomes  twenty-one  years  of  age. 

The  fourth  section  provides,  that  "no  release,  waiver  or 
conveyance  of  the  estate  so  exempted  shall  be  valid  unless  the 
same  is  in  writing,  subscribed  by  said  householder  and  his  or 
her  wife  or  husband,  if  he  or  she  have  one,  and  acknowl- 
edged in  the  same  manner  as  conveyances  of  real  estate  are 
required  to  be  acknowledged,  or  possession  is  abandoned  or 
given  pursuant  to  the  conveyance,"  etc. 

It  will  be  perceived  that  the  amendatory  act  of  1873, 
unlike  the  former  acts,  by  its  very  terms  creates  an  estate  of 
homestead,  to  the  extent  of  $1000  in  value,  in  the  lot  of 
ground  or  premises  constituting  the  homestead ;  and  since 
this  estate  is  measured  exclusively  by  the  value  of  the  prem- 
ises themselves,  it  follows  that  where  the  owner  of  the  fee 
and  the  owner  of  the  homestead  is  the  same  person,  such 
owner  can  not  have  any  disposable  interest  in  the  premises 
independent  of  the  homestead,  where  their  total  value  does 
not  exceed  $1000;  and  since  the  homestead,  in  such  case, 
comprises  the  entire  interest,  it  follows  that  any  conveyance 
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by  the  owner  which  does  not  conform  to  the  requirements 
of  the  statute  with  respect  to  the  conveyance  of  homesteads, 
will  be  inoperative  and  void  as  to  such  homestead.  The 
legislature  having,  in  plain  and  unmistakable  terms,  de- 
clared that  certain  forms  and  ceremonies  shall  be  observed 
in  the  conveyance  of  a  homestead,  courts  have  no  power  to 
dispense  with  them.  On  the  contrary,  it  is  their  manifest 
duty  to  enforce  their  observance. 

Testing  the  deed  in  question  by  the  requirements  of  the 
statute,  it  is  clearly  insufficient.  As  the  estate  of  homestead 
embraced  the  entire  interest  in  the  premises,  and  as  there 
was  no  waiver  or  release  of  the  homestead,  as  required  by 
the  statute,  and  it  is  not  claimed  that  there  was  any  aban- 
donment or  surrender  of  the  possession  to  the  grantee  in 
pursuance  of  the  deed,  as  contemplated  by  the  statute,  it  fol- 
lows that  the  deed  was  inoperative  and  void,  and  hence  the 
circuit  court  properly  dismissed  complainants'  bill. 

The  right  of  homestead  having  been,  by  the  amendatory  act 
of  1873,  enlarged  into  an  estate,  it  follows  that,  like  all  other 
estates,  it  can  have  no  separate  existence  independent  of  the 
title  which  constitutes  one  of  its  essential  elements.  Every 
owner  of  a  homestead,  under  the  present  law,  has  an  estate  in 
the  premises,  either  in  fee,  for  life  or  years,  to  the  extent  of 
$1000.  Where  the  head  of  the  family,  having  an  estate  in  fee 
in  the  homestead  premises,  dies,  and  the  right  of  homestead 
devolves  upon  the  surviving  husband  or  wife  by  operation 
of  law,  a  life  estate  is  carved  out  of  the  fee  for  the  purposes 
of  such  estate  of  homestead,  and  the  heirs  take  a  reversion  in 
fee,  only,  expectant  upon  the  termination  of  such  life  estate. 
In  like  manner,  where  the  homestead  is  cast  upon  the 
children  of  the  family,  an  estate  for  years  is,  by  operation  of 
law,  carved  out  of  the  fee  for  the  purposes  of  such  estate  of 
homestead  in  the  children.  These  rights,  flowing  from  the 
present  statute,  are  analogous  to  the  common  law  doctrines 
by  which  the  inheritance  of  the  heirs  is  subjected  to  the 
dower  of  the  wife  and  the  curtesy  of  the  surviving  husband. 
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By  the  common  law  every  estate  in  lands  for  an  indefinite 
period,  which  might  endure  for  the  life  or  lives  of  persons 
in  being,  and  not  longer,  is  an  estate  for  life,  and  it  is  clear, 
where  the  owner  in  fee  of  homestead  premises  dies,  and  the 
right  of  homestead  devolves  upon  the  surviving  husband  or 
wife,  who  takes  no  estate  in  the  inheritance,  such  right  of 
homestead,  under  the  circumstances  supposed,  is,  in  the 
strictest  sense  of  the  term,  as  thus  defined,  an  estate  for  life. 

In  Eldrldge  v.  Pierce  et  al.  90  111.  474,  we  held,  in  con- 
formity to  the  views  here  expressed,  where  the  owner  of  a 
homestead  had  executed  three  mortgages  upon  the  homestead 
premises,  the  first  of  which  contained  no  sufficient  waiver  or 
release  of  the  right  of  homestead,  and  the  other  two  did, 
that  the  latter  had  priority  over  the  first  to  the  extent  of 
$1000.  In  that  case  it  was  said,  in  discussing  the  effect  of 
the  act  of  1873,  that  "  it  would  be  difficult  to  employ  lan- 
guage more  clearly  expressing  that  the  householder  is  now 
invested  with  an  estate  (one  before  unknown  to  the  law)  of 
homestead,  to  the  extent  in  value  of  §1000,  which  can  only 
be  incumbered  or  aliened  in  the  mode  prescribed  by  the 
statute.  Where  the  property  in  which  this  estate  exists 
exceeds  in  value  $1000,  the  excess  is  liable  to  the  same  lien 
of  judgment,  attachment,  and  to  be  aliened  in  the  same 
manner  that  other  real  property  of  the  householder  is  ;  where, 
however,  the  property  does  not  exceed  in  value  $1000,  the 
estate  embraces  the  entire  title  and  interest  of  the  house- 
holder therein,  leaving  no  separate  interest  in  him  to  which 
liens  can  attach,  or  which  he  can  alien  distinct  from  the 
estate  of  homestead." 

It  is  conceded  that  the  doctrine  of  that  case  is  conclusive 
of  the  one  at  bar,  if  that  case  is  to  be  maintained,  and  we 
are  therefore  asked  to  reconsider  it. 

The  view  insisted  upon  by  appellants,  and  which  seems  to 
be  sustained  by  the  Massachusetts  cases,  is  not  only  in  direct 
conflict  with  the  construction  given  by  us,  through  a  long 
line  of  decisions,  to  the  acts  of  1851  and   1857,  but  it  would 
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in  effect,  as  it  seems  to  us,  render  inoperative  and  defeat  one 
of  the  main  objects  of  the  amendatory  act  of  1873,  which 
we  have  already  noted.  If,  after  all  that  has  been  said  on 
this  subject,  we  were  to  adopt  the  view  of  appellants  merely 
because  another  court  has  done  so,  it  would  manifestly  tend 
to  unsettle  the  Homestead  law  of  this  State,  and  leave  the 
whole  subject  in  more  or  less  confusion,  without  any  com- 
pensating benefit. 

In  White  v.  Plammer,  96  111.  394,  we  held,  where  home- 
stead premises  had  been  assigned  to  a  surviving  wife,  who 
had  renounced  the  provisions  of  her  husband's  will,  and  had 
subsequently  conveyed  the  same  by  deed  in  fee,  and  surren- 
dered the  possession  thereof  to  her  grantee,  that  the  latter 
thereby  acquired  a  good  title  to  the  same  as  against  the 
devisee  of  the  husband,  during  her  life.  The  reasoning  upon 
which  that  case  rests,  is  substantially  this:  Upon  the  assign- 
ment of  the  homestead,  the  surviving  widow  became  seized 
of  a  life  estate  in  the  homestead  premises,  which  in  value 
did  not  exceed  $1000.  As  tenant  for  life,  having  an  exclu- 
sive interest  to  the  estate  of  homestead,  she  had  an  unques- 
tioned right  to  rent  it  from  year  to  year,  or  for  any  number 
of  years,  not  to  exceed  the  period  of  her  own  life.  And 
since  this  would  have  been  a  sufficient  occupancy  of  the 
premises  to  satisfy  the  statute,  it  was  deemed  not  unreason- 
able to  hold  the  sale  and  transfer  valid,  as  they  practically 
amounted  to  nothing  more  than  a  lease  or  number  of  leases 
for  that  period. 

The  principles  recognized  by  the  cases  heretofore  cited, 
particularly  the  last  two,  seem  to  fully  sustain  the  views  here 
expressed,  and  upon  a  careful  review  of  the  whole  ground 
we  see  no  reason  for  modifying  them. 

The  judgment  of  the  Appellate  Court  will,  therefore,  be 
affirmed. 

Judgment  affirmed. 


464  C.  &  A.  E.  K.  Co.  v.  The  People  ex  rel.       [June 

Syllabus.     Brief  for  the  Plaintiff  in  Error. 

The  Chicago  and  Alton  Kailroad  Company 

v. 
The  People  ex  rel.  Herman  G.  Weber,  Collector. 

Filed  at  ML  Vernon  June  21,  1S81. 

1.  Taxes — double  assessment.  Where  a  lot  is  returned  by  a  railroad  com- 
pany in  its  list  as  being  used  for  tracks,  side-tracks,  etc.,  in  connection  with 
the  road  and  for  railroad  purposes,  and  the  board  of  equalization  assess  the 
same,  upon  which  the  taxes  are  levied  and  paid,  an  assessment  by  the  local 
assessor  of  the  same  lot  will  be  a  double  assessment,  and  the  tax  extended 
upon  the  latter  assessment  will  be  illegal. 

2.  Where  only  a  portion  of  a  lot  is  used  for  railroad  purposes,  to  that 
extent  it  is  properly  returnable  to  the  board  of  equalization  for  assessment, 
and  if  any  portion  is  not  used  as  railroad  track,  and  is  properly  assessable 
by  the  local  assessor,  he  should  so  describe  it  as  not  to  embrace  any  portion 
of  that  which  is  assessable  as  track,  and  thus  avoid  a  double  assessment. 

Writ  of  Error  to  the  County  Court  of  St.  Clair  county ; 
the  Hon.  Frederick  H.  Pieper,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  plaintiff  in  error: 
We  will  draw  the  attention  of  the  court  to  two  points,  each 

of  which    is   fatal  to   the  judgment  rendered  by  the   court 

below: 

1.  The  description  of  the  property  is  so  indefinite  that  no 
judgment  can  be  rendered  against  it.  It  is  the  same  descrip- 
tion which  was  before  this  court  in  a  case  between  the  same 
parties,  and  there  decided  as  we  now  claim.  {The  People 
ex  rel.  v.  Chicago  and  Alton  Railroad  Co.  96  111.  371.)  The 
evidence  in  the  case  at  bar  is  the  same  as  the  evidence  in  that 
case,  and  the  question  now  made  is  precisely  identical  with 
the  one  there  decided  in  our  favor. 

2.  The  property  in  question  is  part  of  the  property 
returned  in  the  schedule  of  the  company  as  "  railroad  track," 
and  is  taxed  as  such.  It  contains  \2>^Q  acres,  and  is  all  cov- 
ered with  tracks  and  buildings  required  for  the  transaction 
of  the  company's  business.     It  is  taxed  as  such,  and  the  taxes 
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have  been  paid  thereon  for  the  year  1879.  That  such  prop- 
erty can  not  again  be  assessed  by  the  local  assessor  has  been 
decided  by  this  court.  Chicago  and  Alton  Railroad  Co.  v. 
The  People  ex  rel.  Dennison  et  al.  98  111.  350. 

Mr.  E.  D.  W.  Holder,  for  the  People: 

The  witness  Charles  L.  Weber,  called  by  the  plaintiff  in 
error,  testified  that  he  made  the  survey  of  and  lotted  the  said 
tract,  and  that  lot  15  was  one  of  the  lots;  that  he  made  a 
plat  of  the  same,  which  was  all  done  by  order  of  the  assessor 
of  St.  Clair  county.  The  date  of  this  work  is  not  given  by 
the  witness.  It  is  fair  to  presume  then,  and  we  must  pre- 
sume, that  the  assessor,  at  the  time  the  work  was  done,  had 
the  authority  to  have  it  done.  Public  officers  are  presumed 
to  do  their  duty,  and  not  exceed  it.  Toolemier  etal.  v.  Aspin- 
wall  et  al.  43  111.  401 ;  Honore,  Jr.  v.  Home  National  Bank, 
80  id.  489. 

The  assessor  had  authority  to  have  plats  prepared  of  all 
lands  in  St.  Clair  county,  prior  to  July  1, 1874, — the  date  of 
the  repeal  of  an  act  conferring  the  authority.  (See  "An  act 
to  facilitate  the  assessment  of  real  estate  in  the  county  of  St. 
Clair,"  Laws  of  1869,  p.  162.) 

The  assessors  had  such  power  generally,  prior  to  July  1, 
1872.  See  Laws  1853,  p.  53,  sec.  47,  and  Purple's  Statutes 
1856,  chap.  89,  sec.  289. 

The  property  in  question  is  claimed  by  counsel  for  plaintiff 
in  error  to  be  embraced  in  the  schedule  of  the  company  as 
railroad  track, — that  it  is  all  covered  with  tracks  and  build- 
ings required  for  the  transaction  of  the  company's  business. 
We  do  not  think  the  testimony  will  sustain  the  assertion,  "a 
tract  of  land  can  not  be  regarded  right  of  way  merely  because 
one,  or  even  two  or  more,  side-tracks  may  be  constructed 
upon  or  over  it,  but  the  land  must  be  appropriated,  as  is  the 
land  in  question,  to  that  purpose."  Chicago  and  Alton  Bail- 
road  Company  v.  The  People  ex  rel.  Dennison  et  al.  98  111.  350. 

30—99  III. 
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The  valuation,  $935.17,  placed  upon  the  property  intended 
to  be  embraced  in  their  "schedule  of  railroad  track,"  is,  of 
itself,  conclusive  evidence  that  the  company  either  under- 
stand it  to  only  include  a  strip  100  feet  wide  by  1500  feet 
long,  or  that  they  willfully  intend  to  avoid  the  payment  of 
taxes  honestly  due.  The  valuation  is  outrageously  low,  and 
the  company  should  not  be  permitted  by  this  court  to  in  this 
manner  avoid  payment  of  taxes  upon  its  property,  assessed 
upon  the  fair  cash  value  thereof,  as  individuals  are  compelled 
to  do. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  property  on  which  the  tax  in  controversy  in  this  case 
was  levied,  was,  for  the  year  the  tax  was  imposed,  subjected 
to  a  double  assessment.  The  railroad  company  made  out 
and  returned  a  list  of  taxable  property  according  to  law, 
embracing  this  property  as  being  used  for  tracks,  side-tracks, 
and  for  buildings  in  connection  with  the  road,  and  for  rail- 
road purposes.  This  return  was  reported  to  the  board  of 
equalization,  and  it  assessed  the  property,  and  the  assessment 
was  returned  to  the  county  clerk,  who  extended  the  tax, 
and  it  was  paid  by  the  company  to  the  collector.  The  local 
assessor  placed  it  on  his  books,  assessed  it,  and  returned  his 
assessment  list  to  the  county  clerk,  who  extended  the  tax  on 
the  collector's  books,  and  the  tax  having  become  delinquent, 
the  collector  applied  to  the  county  court  for  a  judgment  for 
the  sale  of  the  land  for  the  payment  of  the  taxes  thereon. 
The  company  resisted,  and  filed  objections  to  the  rendition 
of  judgment,  upon  the  ground  that  it  had  been  returned 
assessed  as  railroad  track,  and  the  tax  had  been  paid,  but  the 
court  overruled  the  objection,  and  rendered  judgment  that  the 
land  be  sold  to  pay  the  tax. 

In  the  case  of  the  Chicago  and  Alton  Railroad  Co.  v.  The 
People,  98  111.  350,  there  was  an  assessment  of  a  tract  of 
ground  occupied  by  railroad  tracks,  switches,  turn-outs  and 
depots,  shops,  and   other  buildings  used  in   the   business  of 
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the  road,  like  this.  It  was  assessed  by  the  board  of  equali- 
zation as  railroad  track,  and  like  this  it  was  assessed  as 
land  by  the  local  assessor.  The  contest  was  as  to  which  was 
the  legal  and  valid  assessment,  and  it  was  held  that  the  law 
required  the  land  to  be  assessed  as  railroad  track,  and  the 
assessment  by  the  local  assessor  was  unauthorized,  and  the 
collection  of  the  tax  extended  on  that  assessment  could  not 
be  enforced.  The  material  facts  of  the  two  cases  are  almost 
similar,  in  every  particular.     That  case  must  control  this. 

But  even  if  that  case  is  not  like  this  in  all  of  its  particu- 
lars, as  it  is  claimed  in  this  that  a  portion  of  the  land  is 
vacant,  this  does  not  describe  the  portion  not  covered  by  the 
tracks,  switches  and  railroad  buildings.  The  description 
adopted  by  the  local  assessor,  it  is  not  denied,  embraces  all 
of  the  land  owned  by  the  company,  and  it  seems  to  be  con- 
ceded that  half  or  more  of  the  lot  is  covered  with  tracks, 
switches  and  railroad  buildings.  That,  under  that  case,  is 
railroad  track,  and  was  properly  assessed  by  the  board  of 
equalization  as  such.  To  that  extent  it  was  properly  returned 
by  the  road,  and  it  was  properly  assessed.  If  any  portion  is 
not  used  as  railroad  track,  and  is  assessable  by  the  local 
assessor,  he  should  so  describe  it  as  not  to  embrace  any  portion 
of  that  which  is  assessable  as  track.  He  has  no  right  to 
assess  it  so  as  to  make  a  double  assessment  of  any  portion  of 
the  property.  Even  if  a  portion  of  this  tract  was  not  rail- 
road track,  and  assessable  as  such,  the  court  had  no  means  of 
separating  the  portions  so  as  to  render  judgment  against  such 
as  was  not  properly  assessed  as  track,  nor  could  the  court 
apportion  [the  tax  so  as  to  render  judgment  for  the  proper 
amount.  The  court,  under  the  constitution,  has  no  power  to 
make  an  assessment  for  taxation,  and  to  apportion  this  tax 
would  require  an  assessment  and  valuation.  Nor  could  the 
court  render  judgment  against  that  portion  upon  which  the 
tax  was  legally  assessed  and  properly  paid. 

The  judgment  will  be  reversed. 

Judgment  reversed. 
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Mary  Ann  Askew 

v. 

Zachariah  Hudgens. 

Filed  at  ML  Vernon  June  21, 1881. 

1.  Administrator — compensation  of — commissions.  There  is  no  warrant  of 
law  for  allowing  an  administrator,  as  compensation  for  his  services,  a  sum 
exceeding  six  per  centum  on  the  amount  of  the  personal  estate.  Where  the 
court  allows  him  six  per  centum  on  the  personal  estate,  and  $1.50  per  day  for 
forty  days'  services,  making  $60  in  excess  of  the  six  per  centum,  this  excess 
of  allowance  will  be  erroneous. 

2.  From  the  superior  facilities  of  the  county  judge,  and  his  familiarity 
with  the  affairs  of  the  estate,  with  the  labor  and  difficulty  attending  its 
settlement,  and  with  the  amount  of  any  former  allowances,  he  is  better 
enabled  to  fix  the  compensation  of  administrators  than  an  appellate  court; 
and  when  he  has  fixed  the  same,  it  should  be  a  plain  case  to  justify  another 
court  in  increasing  the  amount. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Williamson  county ;  the  Hon.  D.  M.  Browning, 
Judge,  presiding. 

Mr.  Geo.  W.  Young,  for  the  appellant: 

This  record  presents  the  question  of  what  is  a  reasonable 
compensation  to  be  allowed  to  an  administrator  of  an  estate, 
and  also  the  proper  construction  of  section  133,  chap.  3, 
Hurd's  Stat.  1880,  p.  121. 

This  section  of  the  statute  has  only  once  been  before  this 
court,  and  only  the  latter  part  of  it  has  been  construed. 
Hough  v.  Harvey  et  al.  71  111.  72. 

The  rule  that  a  trustee  can  have  no  allowance  for  his  time 
and  trouble  in  executing  the  trust,  applies  also  to  executors, 
etc.  Perry  on  Trustees,  sec.  904;  Hough  v.  Harvey  et  al. 
supra. 

Administrators,  etc.,  are  not  allowed  to  speculate  on  their 
trusts.  A  reasonable  compensation  is  all  the  law  provides. 
Bassett  v.  Williard,  27  111.  38. 
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Messrs.  Clemens  &  Burton,  for  the  appellee: 

The  allowance  to  appellee  of  six  per  cent  commissions  on 
assets  collected  and  disbursed  by  him,  is  permitted  by  the 
statute,  and  the  courtesy  and  respect  given  to  the  findings, 
etc.,  in  the  trial  courts,  unless  palpably  wrong,  will  not 
dictate  a  reversal  of  the  judgment  below. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  August  25,  1879,  Zachariah  Hudgens,  administrator 
of  the  estate  of  Oliver  H.  Wiley,  deceased,  presented  to  the 
county  court  of  Williamson  county,  sitting  for  probate  busi- 
ness, a  report  of  his  acts  and  doings  as  such  administrator 
from  November  26,  1877, — the  time  of  his  last  report. 

Among  the  items  of  credit  claimed  by  the  administrator 
were  the  following:  W.  W.  Clemens,  attorney  fee,  $50;  per 
diem  of  administrator  about  business  of  estate,  since  last 
report,  40  days,  at  $1.50  per  day,  $60;  railroad  fare  and 
hotel  bills  about  business  of  the  estate,  $23.80;  by  commis- 
sion on  disbursements  and  credits  asked  at  this  term,  being 
$13,638.52  at  6  per  cent,  $818.31.  All  these  items  were 
allowed  except  the  last,  for  commission,  which  was  reduced  to 
$375.95,  the  allowance  by  the  court  in  this  respect  being:  on 
$1000,  at  6  per  cent,  $60;  on  $6319.26,  at  3  per  cent,  $189.57 ; 
on  $6319.26,  at  2  per  cent,  $126.38;  total,  $375.95. 

Upon  appeal  by  the  administrator  from  this  allowance  of 
commissions  to  the  circuit  court,  that  court  allowed  the  full 
amount  of  commissions  as  asked  by  the  administrator  in  his 
report,  to-wit:  $818.31,  which  last  order  of  allowance,  on 
appeal  to  the  Appellate  Court  for  the  Fourth  District,  was 
affirmed,  and  an  appeal  taken  to  this  court. 

There  was  clearly  error  in  the  allowance  of  this  full  amount 
of  six  per  cent  commission,  $818.31,  claimed  by  the  admin- 
istrator. 

The  statute  in  this  regard  is  as  follows:  " Executors  and 
administrators  shall  be  allowed,  as  compensation  for   their 
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services,  a  sum  not  exceeding  six  per  centum  on  the  amount 
of  personal  estate,  and  not  exceeding  three  per  centum  on 
the  money  arising  from  the  sale  of  real  estate,  with  such 
additional  allowances  for  costs  and  charges  in  collecting  and 
defending  the  claims  of  the  estate  and  disposing  of  the  same 
as  shall  be  reasonable."  Rev.  Stat.  1874,  p.  127,  sec.  133. 
There  is  thus  no  warrant  of  law  for  allowing  to  administra- 
tors, as  compensation  for  their  services,  a  sum  exceeding  six 
per  centum  on  the  amount  of  the  personal  estate.  But  here 
the  administrator  gets  an  allowance  exceeding  that  sum.  He 
has  allowed  to  him  a  compensation  of  $1.50  per  day  for  40 
days'  services,  amounting  to  $60,  and  then,  in  addition,  has  the 
allowance  of  this  full  sum  of  six  per  centum.  This  excess 
of  allowance  is  plainly  erroneous. 

This  is  sufficient  for  the  reversal  of  the  judgment,  but  we 
would  say  of  the  order  of  allowance  in  other  respects,  that 
we  see  no  sufficient  reason  for  increasing  the  allowance  as 
made  by  the  county  judge.  The  county  judge,  from  his 
familiarity  with  the  affairs  of  the  estate,  with  the  labor  and 
difficulty  attending  its  settlement,  and  with  the  amount  of 
any  former  allowance  he  may  have  made,  enjoys  peculiar 
means  of  knowledge  for  determining  what  would  be  the 
proper  amount  of  compensation  to  be  made  to  the  adminis- 
trator for  his  services.  And  when  such  judge,  in  view  of  all 
circumstances,  has  exercised  his  judgment  in  the  matter,  and 
determined  what  is  the  proper  compensation  to  be  allowed  to 
the  administrator  for  his  services,  it  should  be  a  plain  case 
of  the  wrongful  exercise  of  judgment  which  would  justify 
another  court  in  increasing  such  allowance.  We  do  not 
regard  the  present  as  such  a  case. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 
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William  W.  Welch  et  al 

v. 

Augustus  S.  Post. 


Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Statute — as  embracing  more  than  one  subject  expressed  in  title.  The  court 
is  inclined  to  hold  that  the  act  of  February  28,  1869,  amendatory  of  the 
charter  of  the  Illinois  Southeastern  Railway  Company,  in  so  far  as  it  author- 
izes towns,  etc.,  along  or  near  the  route  of  the  road  to  subscribe  to  the 
stock  of  the  company,  or  make  donations  and  issue  bonds  therefor,  is  in  vio- 
lation of  sec.  23,  art.  3,  of  the  constitution  of  1848,  which  declares  that  no 
private  or  local  law  shall  embrace  more  than  one  subject,  which  shall  be  ex- 
pressed in  the  title. 

2.  Municipal  bonds — express  power  required  for  their  issue.  Making  dona- 
tions to  railway  companies,  and  issuing  interest  bearing  bonds  in  payment 
thereof,  are  not  among  the  usual  or  implied  powers  possessed  by  municipal 
corporations,  and  without  express  power  given  by  statute  to  issue  such  bonds, 
they  will  be  void  in  the  hands  of  any  and  all  persons. 

3.  Same — of  the  power  to  issue — statute  construed.  Where  a  railway  charter 
authorized  any  incorporated  city  or  town  on  the  line  of  the  proposed  road  to 
make  donations  to  the  company,  not  exceeding  $10,000,  to  be  paid  by  imme- 
diate taxation,  giving  no  power  to  issue  bonds  in  payment,  and  an  amend- 
ment to  the  charter  named  villages,  counties  and  townships  as  corporations 
to  which  power  was  given,  on  a  vote  of  the  people,  to  make  donations  to  the 
proposed  railroad,  and  to  issue  interest  bearing  bonds  in  payment  thereof: 
Held,  that  bonds  issued  by  an  incorporated  town  after  the  passage  of  the 
amendatory  act  of  1869,  upon  a  vote  for  a  donation  to  the  railway  company, 
were  illegal  and  void,  being  issued  without  sanction  of  law.  The  word  town 
being  omitted  from  the  act  authorizing  the  issue  of  bonds,  can  not  be  supplied 
by  judicial  construction. 

4.  Chancery — jurisdiction.  While  it  may  be  that  a  court  of  chancery  has 
no  jurisdiction  to  declare  municipal  bonds  void  which  are  held  by  non-resi- 
dents who  do  not  appear  in  the  suit,  yet  the  court  has  jurisdiction  as  to  any 
such  holder  who  appears  and  contests  the  bill  on  its  merits,,  and  also  to 
enjoin  the  local  officers  from  the  collection  of  taxes  to  pay  such  bonds  or  the 
interest  thereon. 

Writ  of  Error  to  the  Circuit  Court  of  White  county  « 
the  Hon,  C.  S.  Conger,  Judge,  presiding.. 
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Mr.  James  McCartney,  for  the  plaintiffs  in  error. 
Messrs.  Hanna  &  Adams,  for  the  defendant  in  error. 
Mr.  Justice  Scott   delivered  the  opinion  of  the  Court: 

This  bill  was  brought  by  citizens,  property  owners  and 
tax-payers  in  the  village  of  Enfield,  to  restrain  the  collection 
of  taxes  levied  on  the  property  of  complainants  for  the  pur- 
pose of  paying  any  portion  of  the  principal  or  interest  on 
bonds  issued  by  the  town  of  Enfield  to  the  Springfield  and 
Illinois  Southeastern  Railway  Company,  dated  January  1, 
1871,  and  to  have  such  bonds  declared  null  and  void. 

It  is  set  forth  in  the  bill,  as  the  fact  is,  that  under  the  act 
of  March,  1869,  the  village  of  Enfield  was  incorporated  under 
the  name  of  the  town  of  Enfield,  and  that  while  so  incorpo- 
rated all  the  acts  charged  were  done.  In  1867,  by  an  act  of 
the  legislature,  the  Illinois  Southeastern  Railway  Company 
was  incorporated.  By  that  act  any  incorporated  town  or 
city  might  make  donations  to  the  railway  company,  not 
exceeding  $10,000.  An  act  amendatory  of  the  act  of  1867, 
passed  February  28,  1869,  authorized  any  village,  city, 
county  or  township  to  make  donations  to  the  railway  company, 
and  it  was  therein  provided,  that  if  the  majority  of  the  legal 
voters  of  any  such  municipality,  as  evidenced  by  the  votes 
cast  at  an  election  held  for  that  purpose,  were  in  favor  of  such 
donation,  the  corporate  authorities  of  such  village,  city, 
county  or  township  should  issue  bonds,  with  interest  coupons 
attached,  for  the  payment  thereof.  Under  the  power  supposed 
to  have  been  conferred  by  the  act  of  1867,  incorporating  the 
Illinois  Southeastern  Railway  Company,  and  the  amendatory 
act  of  1869,  the  town  of  Enfield,  at  an  election  held  on  the 
11th  day  of  June,  1870,  after  due  notice  had  been  given, 
voted  a  donation  of  $7000  to  the  Springfield  and  Illinois 
Southeastern  Railway  Company,  and  afterwards  issued  and 
delivered  to  the  president  of  the  company,  bonds  for  the  pay- 
ment of  the   same,   dated  January    1,    1871,   with   coupons 
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attached  for  the  semi-annual  interest,  at  the  rate  of  ten  per 
cent  per  annum. 

As  a  ground  of  relief,  it  is  alleged  in  the  bill  there  was  no 
authority  of  law  for  the  issuing  of  any  bonds  by  any  incor- 
porated town  to  the  railway  company,  whatever;  that  section 
11  of  the  charter  of  the  company,  passed  in  1867,  provided 
for  donations  by  incorporated  cities  and  towns,  but  made  no 
provisiou  for  the  issuing  of  bonds,  and  that  the  act  of  1869, 
amendatory  thereof,  only  made  provision  for  the  issuing  of 
bonds  by  villages,  cities,  counties  and  townships,  thereby 
excluding  towns  from  the  right  to  issue  bonds,  leaving  such 
towns  only  the  right,  under  the  law  of  1867,  to  make  donations 
to  be  paid  by  a  levy  of  a  tax,  and  not  otherwise.  The  bill  also 
contains  an  allegation,  which  is  not  denied,  that  the  town  of 
Enfield  was  incorporated  and  acted  under  the  law  of  1869, 
incorporating  it  as  a  town,  until  August,  1875.  The  relief 
asked  by  the  bill  on  the  final  hearing  was,  that  the  bonds 
issued  by  the  town  of  Enfield  to  the  Springfield  and  Illinois 
Southeastern  Railway  Company,  dated  January  1,  1871,  might 
be  declared  null  and  void,  and  of  no  effect,  in  whosesoever 
hands  the  same  may  be,  and  that  the  village  and  county  col- 
lectors, and  their  successors  in  office,  be  forever  enjoined  from 
collecting  or  attempting  to  collect  any  tax  levied  for  the 
payment  of  the  principal  of  the  bonds  or  the  coupons  thereto 
attached,  or  detached. 

Originally,  only  the  village  and  county  collectors  of  taxes 
and  the  unknown  holders  of  the  bonds  were  made  defendants. 
Service  of  process  was  had  on  the  resident  defendants,  and  pub- 
lication was  made  as  to  the  unknown  bondholders.  No  one 
appearing  to  answer  the  bill,  it  was  taken  for  confessed  as  to 
all  of  defendants  at  the  April  term,  1877,  and  a  decree  ren- 
dered declaring  the  bonds  null  and  void,  and  making  the 
injunction  previously  issued  perpetual.  Afterwards,  at  the 
October  term,  1879,  of  the  court,  Augustus  T.  Post,  a  citizen 
and  resident  of  the  State  of  New  York,  presented  to  the  court 
a  petition  under  the  statute,  stating  he  was  the  owner  of  the 
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bonds  in  litigation;  that  he  was  never  served  with  process  in 
the  cause,  and  had  no  knowledge  of  the  proceedings  therein 
until  after  default  was  entered  against  the  defendants.  The 
prayer  of  his  petition  was  granted,  and  the  cause  re-instated 
for  further  hearing.  The  allegations  of  the  bill  as  to  the 
incorporation  of  the  town  of  Enfield  and  the  issuing  of  bonds, 
as  stated,  are  all  admitted  in  the  answer  of  respondents,  and 
he  alleges  he  is  the  owner  of  one  of  the  bonds  issued  to  the 
railway  company,  upon  which  all  interest  was  paid  for  the 
years  1872  to  1875,  both  years  inclusive. 

A  replication  was  filed  to  the  answer  of  respondent,  and  the 
cause  submitted  for  decision  upon  a  stipulation  as  to  the  facts, 
substantially  as  follows  :  It  was  admitted  the  election  held  to 
make  the  donation  to  the  railway  company  was  regularly  held, 
after  due  notice  had  been  given  to  the  legal  voters  of  the  town, 
that  the  railroad  was  constructed,  and  bonds  and  coupons 
were  issued  and  delivered,  and  interest  paid,  until  this  bill 
was  filed;  that  when  the  vote  was  taken  for  a  donation, 
Enfield  was  an  incorporated  town,  incorporated  and  acting 
under  a  special  act  of  the  legislature,  and  was  such  when  the 
bonds  were  issued  ;  that  the  donation  was  voted  and  the  bonds 
issued  to  the  Springfield  and  Illinois  Southeastern  Railway 
Company,  incorporated  under  the  laws  of  1867  and  1869,  and 
consolidated  December  3,  1869,  and  that  said  bonds  were 
delivered  about  June  1,  1871;  that  no  vote  was  taken  to  issue 
such  bonds  other  than  the  vote  for  donation,  held  on  June  11, 
1870.  The  court  dissolved  the  injunction  previously  issued, 
and  dismissed  the  bill.  Complainants  bring  the  case  to  this 
court. 

The  question  is  directly  made,  the  amendatory  act  of  1869 
violates  the  constitution  of  1848,  article  3,  section  23,  which 
provides:  "No  private  or  local  law  which  may  be  passed 
by  the  General  Assembly  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title."  On  the 
authority  of  Middleport  v.  JEtna  Life  Ins.  Co.  82  111.  562,  we 
are  inclined   to  hold   the   point  is    well   taken,  and    if  so,  it 
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would  be  conclusive  of  the  whole  case.  Without  passing  on 
this  question  definitely,  there  is  another  view  of  the  case 
that  is  equally  conclusive,  upon  which  the  decision  may  be 
placed.  Making  donations  to  railway  corporations,  and 
issuing  interest  bearing  bonds  in  payment  thereof,  are  not 
among  the  usual  or  implied  powers  possessed  by  municipal 
corporations.  Unless,  therefore,  express  power  was  given 
by  statute  to  the  town  of  Enfield  to  issue  the  bonds  involved 
in  this  litigation,  it  will  be  conceded  such  bonds  are  void 
in  whosesoever  hands  they  may  be  found.  Hence  it  will  be 
necessary  to  examine  and  determine  definitely  what  powers 
the  General  Assembly  has  seen  fit  to  confer  on  the  town  of 
Enfield  in  that  regard. 

As  we  have  seen,  the  town  of  Enfield  was  incorporated 
under  a  special  charter  passed  in  March,  1869.  The  charter 
contained  only  the  usual  provisions  found  in  such  charters. 
No  power  was  given  the  corporation  created  to  make  dona- 
tions to  railway  companies,  and  make  provision  for  the  pay- 
ment, by  tax  or  otherwise.  The  act  of  1867,  incorporating 
the  Illinois  Southeastern  Railway  Company,  did  provide 
that  any  incorporated  city  or  town  on  the  line  of  the  pro- 
posed railroad  might  make  donations  to  the  company,  not 
exceeding  $10,000,  to  be  paid  by  taxation.  That  act  made 
no  provision  for  and  gave  the  corporation  no  authority  to 
issue  bonds  in  payment  of  such  donations.  Section  10,  of  the 
act  of  1869,  amendatory  of  the  act  of  1867,  enumerated  vil- 
lages, cities,  counties  and  townships  as  among  the  corpora- 
tions to  which  power  was  expressly  given,  when  the  same 
should  be  voted  by  the  legal  voters  of  such  municipalities,  to 
make  donations  to  the  proposed  railroad,  and  to  issue  interest 
bearing  bonds  in  payment  thereof.  Acting  under  the  acts 
cited,  the  town  of  Enfield  issued  the  bonds  in  question,  after  a 
donation  of  the  amount  of  the  bonds  had  been  voted  by  the 
legal  voters  of  the  town  at  an  election  called  for  that  purpose. 
It  is  stipulated,  however,  that  no  vote  was  taken  to  issue  such 
bonds,  other  than  the  vote  for  a  donation  to  the  railway  com- 


476  Welch  et  al.  v.  Post.  [June 

Opinion  of  the  Court. 

pany.  It  will  be  specially  noted,  the  original  charter  of  the 
railway  company  only  conferred  power  on  towns  on  the 
line  of  the  railroad  to  make  donations  to  the  company, 
to  be  paid  by  taxation,  and  hence  no  rightful  authority 
existed  under  that  act  to  issue  the  bonds  in  question.  Town 
of  Middleport  v.Jfitna  Life  Ins.  Co.  82  111.  562.  Nor  is  there 
any  authority  found  in  the  amendatory  act  of  1869  that  at 
all  enlarges  the  powers  of  the  town  of  Enfield  in  the  matter 
of  issuing  bonds.  Incorporated  towns  are  omitted  from  the 
municipal  corporations  enumerated  that  may  make  dona- 
tions to  the  railway  company,  and  issue  interest  bearing 
bonds  in  payment.  Why  incorporated  towns  were  omitted 
in  that  act  can  not  now  be  known.  It  may  have  been  done 
advisedly  or  inadvertently.  In  either  case  the  effect  is  pre- 
cisely the  same.  By  the  original  act,  as  we  have  seen,  incor- 
porated towns  have  the  undoubted  right  to  make  donations 
to  the  railway  company,  payable  by  taxation,  but  had  no 
right  to  issue  bonds,  maturing  in  the  future,  in  payment. 
The  amendatory  act  does  not  even  purport  to  confer  addi- 
tional authority  on  incorporated  towns  in  that  regard,  neither 
in  the  title  nor  the  text  of  the  bill.  What  seems  to  have 
been  deliberately  omitted  by  the  General  Assembly  can  not 
be  supplied  by  judicial  construction.  That  would  invade  the 
legislative  department,  which  the  court  has  neither  the  right 
nor  inclination  to  do. 

In  Pitzman  v.  Village  of  Freeburg,  92  111.  Ill,  it  was  held 
the  act  of  November  6,  1849,  that  authorized  counties  and 
cities  to  make  subscriptions  or  purchases  of  shares  of  capital 
stock  in  any  railway  company,  had  no  reference  whatever  to  vil- 
lages. The  language  employed  only  related  to  counties  and 
cities,  and  the  terms  used  could  not  be  enlarged,  by  construc- 
tion, so  as  to  include  municipal  corporations  not  mentioned. 
That  is  precisely  the  case  here.  Towns  are  omitted  for  some 
reason  from  the  corporations  authorized  to  issue  bonds  in 
payment  of  donations  voted.     Such  extraordinary  power  will 
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not  be  held  to  exist  in  a  purely  municipal  corporation  unless 
expressly  conferred  by  statute. 

Burke  v.  Monroe  County,  77  111.  610,  can  not  be  regarded 
as  an  authority  against  this  view  of  the  law.  The  act  con- 
strued in  that  case  was  one  to  restore  uniformity  in  the  taxa- 
tion of  real  and  personal  property  in  the  counties  and  cities 
of  the  State.  In  one  part  of  the  act  incorporated  towns  were 
expressly  mentioned,  and  it  was  thought  the  context  author- 
ized the  construction  that  the  word  city,  as  used  in  the  re- 
pealing clause  of  the  act,  was  intended  to  and  did  include 
incorporated  towns. 

Nor  does  Martin  v.  The  People,  87  111.  524,  aid  the  con- 
struction insisted  upon  by  defendant.  That  case  holds  that 
under  the  words,  "any  city,  incorporated  town  or  village," 
found  in  the  168th  section  of  the  act  in  relation  to  "cities 
and  villages,"  the  "town  of  Lake"  is  one  of  the  municipal 
incorporations  which,  by  that  section,  are  authorized  to  avail 
themselves  of  the  provisions  of  article  9  of  that  act,  as  an 
amendment  to  their  charters. 

Keeping  in  mind,  as  must  be  done,  there  is  no  implied 
authority  in  municipal  corporations  to  make  donations  to 
railway  companies,  and  to  issue  interest  bearing  bonds  in 
payment,  it  must  appear  there  is  express  enabling  legislation 
to  that  effect  before  municipal  corporations  can  properlv 
assume  to  exercise  such  extraordinary  powers.  No  such 
authority  is  to  be  found  anywhere,  in  any  public  or  private 
law  of  this  State,  applicable  to  the  town  of  Enfield,  at  the 
time  that  corporation  undertook  to  and  did  issue  the  bond 
held  and  owned  by  respondent,  and  having  been  issued  with- 
out authority  of  law,  such  bond  constitutes  no  valid  obliga- 
tion that  can  be  enforced  against  the  municipality. 

It  is  said  the  holders  and  owners  of  the  bonds  in  this  case 
all  reside  without  the  jurisdiction  of  the  court  in  which  the 
cause  was  tried,  and  have  these  bonds  with  them,  and  the 
argument  is,  that  as  both  the  persons  to  be  affected  and  the 
property  to  be  operated  upon  are  without  the  State,  the  court 
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was  powerless  to  act,  and  for  this  reason,  if  for  none  other, 
the  bill  should  have  been  dismissed,  as  it  was.  This  is  a 
misapprehension  of  the  object  and  scope  of  the  bill.  The 
bonds  are  of  the  denomination  of  §1000  each,  and  six  of 
them,  it  appears  from  the  record,  are  held  by  non-resident 
owner  or  owners,  and  the  bonds  may  be  presumed  to  be  with 
them.  As  neither  the  bonds  nor  the  owners  are  subject  to 
the  jurisdiction  of  the  court,  it  may  be  conceded  that  no 
decree  could  l>e  rendered  that  would  operate  on  the  bonds  or 
the  owners.  The  owner  of  one  bond,  however,  although  a 
non-resident  of  the  State,  has  submitted  to  the  jurisdiction 
of  the  court  by  answering  the  bill,  and  his  interests  in  the 
subject  matter  of  the  suit  may  be  determined  by  the  decree 
to  be  rendered.  But  other  relief  is  sought  by  the  bill,  and  may 
be  granted  as  to  resident  defendants,  as  to  matters  clearly 
within  the  jurisdiction  of  the  court.  On  the  hypothesis  the 
bonds  are  void  because  issued  without  authority  of  law,  no 
reason  can  be  assigned  why  a  court  of  chancery  has  not  juris- 
diction to  enjoin  the  local  officers  from  collecting  taxes  levied 
for  their  payment,  otherwise  irreparable  injury  might  be 
done.  As  the  parties  and  the  subject  to  be  affected  by  the 
decree  are  both  within  the  jurisdiction  of  the  court,  it  is  not 
perceived  how  the  non-residence  of  the  owners  of  the  bonds 
would  affect  the  jurisdiction  of  the  court  to  administer  relief 
on  this  branch  of  the  case. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 

this  opinion. 

Decree  reversed. 

Dickey  and  Sheedon,  J.J. :  We  do  not  recognize  any 
distinction,  under  the  laws  of  this  State,  between  incorpo- 
rated towns  and  incorporated  villages,  but  consider  such 
terms,  "towns  and  villages,"  to  be  there  used  synonymously; 
and  we  regard  Martin  v.  The  People,  87  111.  524,  as  so  deciding. 
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The  County  of  Perry 

v. 
The  City  of  DuQuoin. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Paupers — as  to  their  support — duty  of  municipal  corporation.  The  duty 
of  supporting  paupers  or  aiding  poor  people  may  be  imposed  by  the  General 
Assembly  on  cities  or  villages,  as  well  as  on  counties.  There  is  no  legal 
presumption  whether  such  duty  is  placed  upon  a  county  or  a  city  as  to 
paupers  residing  in  the  city,  but  it  is  purely  a  matter  of  statutory  enactment. 

2.  Same — statute  construed.  The  proviso  in  sec.  14,  ch.  107,  Rev.  Stat. 
1874,  in  respect  to  the  liability  of  counties  for  the  support  and  relief  of  poor 
and  indigent  persons,  has  application  only  to  counties  under  township  organ- 
ization, leaving  the  liability  of  all  other  counties  for  such  support  and  relief 
clear  and  absolute. 

3.  Same — city  incorporation  law  does  not  require  cities  and  towns  to  support, 
etc.  Sections  76,  77  and  78,  of  art.  5,  ch.  11,  Rev.  Stat.  1874,  entitled 
"Cities,  Villages  and  Towns,"  authorizing  municipal  authorities  "to  appoint 
a  board  of  health  and  prescribe  its  powers  and  duties,"  "  to  erect  and  estab- 
lish hospitals  and  medical  dispensaries,  and  control  and  regulate  the  same," 
and  "to  do  all  acts  and  make  all  regulations  which  may  be  necessary  or 
expedient  for  the  promotion  of  health  or  the  suppression  of  disease,"  do  not 
impose  any  legal  liability  upon  incorporated  cities,  towns  and  villages  for 
the  support  or  relief  of  paupers  or  indigent  persons  residing  within  their 
limits.  These  sections  relate  solely  to  the  preservation  of  health  within  the 
corporations. 

4.  Same — statute  giving  aid  to  poor  persons  not  paupers,  construed.  Section 
24,  of  the  Pauper  law,  in  the  revision  of  1874,  which  provides  for  giving 
assistance  to  persons  falling  sick  not  having  money  or  property  to  pay  their 
board,  etc.,  who  are  not  paupers  as  defined  by  law,  extends  and  applies  to 
two  classes  of  persons:  first,  non-residents;  and,  second,  residents  not  com- 
ing within  the  definition  of  paupers.  That  part  of  the  section  authorizing 
the  sending  of  such  persons  to  their  homes,  applies  only  to  non-residents  of 
the  county. 

5.  Same — when  county  fails  to  provide  rules  and  regulations.  A  county  can 
not  relieve  itself  from  its  legal  liability  to  support  paupers,  or  give  assistance 
to  indigent  persons  not  properly  paupers,  who  fall  sick,  not  having  the 
means  to  pay  for  food,  nursing,  etc.,  by  refusing  or  neglecting  to  make  any 
rules  and  regulations' on  the  subject.  The  requirement  that  aid  shall  be  fur- 
nished, "  subject  to  such  rules  and  regulations  as  the  county  board  may  pre- 
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scribe,"  does  not  authorize  that  board    to  prescribe  unreasonable    rules  or 
regulations. 

6.  This  pix>vision  in  the  law  is  designed  for  the  benefit  of  the  county,  and 
if  the  defence  is  interposed,  in  an  action  to  recover  from  a  county  expenses 
incurred  by  a  city  in  furnishing  food,  medicines,  etc.,  to  a  poor  person,  that 
the  aid  furnished  was  not  pursuant  to  the  rules  and  regulations  prescribed 
by  the  county  board,  it  will  be  incumbent  on  the  county  to  show  that  the 
board  prescribed  reasonable  rules  and  regulations  on  the  subject,  and  what 
they  are. 

7.  Where  certain  poor  persons,  not  legal  paupers,  residing  in  the  city  of 
DuQuoin,  in  Perry  county,  took  the  small  pox,  a  contagious  disease,  so  that 
they  had  to  be  sent  to  the  pest  house  provided  by  the  city,  and  were  not 
proper  subjects  to  be  sent  to  the  county  poor  house,  and  application  was 
made  to  one  of  the  county  commissioners  for  aid  and  support  of  such  sick 
persons,  in  pursuance  of  a  rule  or  regulation  adopted  by  the  county  board, 
and  he  directed  the  city  authorities  to  go  on  and  furnish  food,  medicine,  etc., 
promising  that  the  county  would  reimburse  it:  Held,  that  while  this  was  not 
evidence  of  a  contract,  it  was  evidence  of  a  compliance  with  the  rule  pre- 
scribed by  the  county  board,  and  that  the  county  was  liable  to  the  city  for 
the  money  expended  by  it  for  the  food,  nursing  and  medicines  of  such  poor 
persons  during  their  sickness. 

8.  Statute — may  provide  in  same  section  for  several  classes.  It  can  not  be 
claimed,  as  a  rule  of  construction,  that  a  single  section  of  a  statute  may  not 
provide  for  separate  and  distinct  classes  of  persons  or  cases,  or  that  when  so 
providing  that  each  word  in  the  section  shall  have  a  practical  application  to 
every  person  and  class  so  provided  for.  It  is  enough  that  there  is  language 
that  will  give  practical  effect  to  the  provisions  in  regard  to  each  class  of  per- 
sons or  states  of  case  provided  for,  considered  separately. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jackson  county. 

Messrs.  Murphy  &  Boyd  Bros.,  Mr.  S.  G.  Parks,  and 
Mr.  W.  J.  Aeeen,  for  the  appellant: 

1.  The  county  is  not  liable  in  a  civil  action  for  neglect 
of  the  county  board  in  not  appointing  overseers  of  the  poor, 
or  for  the  neglect  of  duty  by  the  overseers  of  the  poor  when 
appointed.  Hedges  v.  County  of  Madison,  1  Gilm.  567; 
Schuyler  County  v.  County  of  Mercer,  4  id.  20;  Town  of  Wal- 
tham  v.  Kemper,  55  111.  346  ;  Bussell  v.  Town   of  Steuben,  57 
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id.  35;  White  v.  County  of  Bond,  58  id.  298;  Symonds  v. 
Clay  County,  71  id.  355;  Hollenbech,  Admr.  v.  Winnebago 
County,  95  id.  148. 

2.  The  defendant  is  a  corporation,  and  the  power  of 
taking  charge  of  paupers  and  indigent  persons  is  a  clear 
statutory  power,  and  conferred  without  doubt  or  ambiguity. 

The  plaintiff  is  a  corporation  also,  and  there  is  no  power 
in  its  charter  giving  it  the  right  to  take  care  of  paupers  and 
charge  the  county  for  it.  This  omission  is  significant.  Beits 
v.  Menard,  Breese,  Appendix,  11 ;  Angell  &  Ames  on  Cor- 
porations, (10th  ed.)  sec.  256;  Metcalf  on  Contracts,  160; 
1  Dillon  on  Municipal  Corporations,  sees.  55,  381;  Peters- 
burg v.  MetsJcer,  21  111.  205 ;  Art.  5,  sec.  62,  p.  218,  Eev.  Stat. 
1874. 

3.  The  city  had  ample  power  under  its  charter,  and  ordi- 
nances passed  by  it  in  pursuance  of  the  charter,  to  make 
sanitary  rules  and  regulations  to  prevent  the  introduction  of 
small  pox,  establish  hospitals,  and  regulate  and  protect  the 
health  of  the  city,  and  take  charge  of  the  persons  within  its 
limits.     Eev.  Stat.  1874,  p.  222,  §§  76,  77,  78  and  83. 

4.  There  can  be  no  implied  contract  raised  in  any  case 
between  parties  incapacitated  by  legal  disability  from  making 
an  express  contract  in  reference  to  the  same  subject  matter. 
1  Dillon  on  Municipal  Corporations,  sees.  383,  384. 

5.  We  insist  that  a  county  could  only  be  held  liable  or 
bound  by  the  action  of  the  overseer  of  the  poor  acting  under 
the  rules  and  regulations  of  the  county  board,  or  by  the 
action  of  the  county  board  when  sitting  as  a  corporate 
body.  No  member  of  the  county  board  can,  by  his  own  act 
or  declaration,  bind  the  county.  Sec.  24,  p.  757,  Eev.  Stat. 
1874;  County  Commissioners  Randolph  Co.  v.  Michael  Jones, 
Breese,  103;  McHaney  v.  County  of  Marion,  77  111.  488. 

6.  The  plaintiff  could  not  voluntarily  assume  and  pay  the 
obligations  of  the  defendant,  and  thereby  create  a  right  of 
action  in  favor  of  the  plaintiff  against  the  defendant.  Dead- 
man  v.  Williams,  1  Scam.  154;  Francisco  v.  Wright,  2  Gilm. 

31—99  III, 
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691;  City  of  Alton  v.  Mullecly  et  al.  21  111.  76;  Springdale 
Cemetery  Ass.  v.  Smith  et  al.  32  id.  252;  Durant  v.  Rogers, 
71  id.  121. 

Mr.  Andrew  D.  Duff,  for  the  appellee: 

The  general  law  in  relation  to  towns  and  cities,  giving 
them  power  to  appoint  boards  of  health,  etc.,  creates  no  legal 
liability  on  cities  and  towns  to  support  and  provide  for 
paupers.  These  are  police  powers  resting  upon  the  great 
law  of  overruling  necessity, — self  preservation.  Cooley's 
Const.  Lim.  572;  Bridgeport  v.  Railroad,  15  Conn.  475. 

Section  24  of  the  Pauper  act,  authorizing  aid  to  poor  per- 
sons not  properly  paupers,  is  not  restricted  in  its  application 
to  non-residents,  but  applies  also  to  residents.  The  clause, 
"cause  him  to  be  conveyed  to  his  home,"  applies  to  non- 
residents, but  this  does  not  make  the  whole  section  so 
apply. 

If  there  was  no  overseer  of  the  poor,  the  county  was  in 
default,  and  could  not  evade  the  duty  imposed  upon  it  in  this 
way;  but  any  party  capable  of  affording  the  necessary  relief 
to  those  people,  if  they  came  within  the  provisions  of  section 
24,  was  authorized  to  do  so,  and  the  county  would  be  liable 
for  the  reasonable  costs  and  expenses.  Trustees  of  Cincinnati 
v.  Ogden,  5  Ham.  23;  Shreve  v.  Budd,  2  Halst.  431;  Sea- 
graves  v.  City  of  Alton,  13  111.  366 ;  Supervisors  v.  Reynolds, 
49  id.  186. 

The  demand  sued  for  is  just  and  meritorious,  and  the 
county  should  have  paid  it.  The  law  fixes  and  imposes  this 
burden  on  the  county,  (Rev.  Stat.  1874,  ch.  107,  sees.  14,  24,) 
and  it  can  not  escape  this  legal  liability  by  its  own  duplicity, 
bad  faith  or  negligence.  Sea  graves  v.  Alton,  13  111.  366; 
Board  of  Supervisors  v.  Plant,  42  id.  324;  Supervisors  of 
La  Salle  County  v.  Reynolds,  49  id.  186  ;  Tomlinson  v.  Bentall, 
5  B.  &  C.  738 ;  Wennel  v.  Adney,  3  B.  &  P.  247 ;  Trustees 
of  Cincinnati  v.  Ogden,  5  Ham.  23;  Shreve  v.  Budd,  2  Halst. 
431. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  city  of  DuQuoin  brought  assumpsit  against  the  county 
of  Perry,  in  the  circuit  court  of  that  county,  for  expenses 
incurred  in  furnishing  food,  medicines,  medical  treatment, 
nursing,  etc.,  for  certain  poor  persons,  in  the  spring  of  1877. 
The  venue  was  changed  to  the  circuit  court  of  Jackson 
county,  and  the  cause  being  there  tried,  that  court  rendered 
judgment  for  the  plaintiff.  The  defendant  appealed  to  the 
Appellate  Court  for  the  Fourth  District,  and  that  court,  after 
considering  and  hearing  argument  upon  the  errors  assigned, 
affirmed  the  judgment  of  the  circuit  court.  We  are  now  to 
consider  whether  there  was  error  in  the  last  named  judg- 
ment. 

The  duty  of  supporting  paupers  or  aiding  poor  people 
may  be  imposed  by  the  General  Assembly  on  cities  or  vil- 
lages, as  well  as  on  counties,  and  the  first  question  on  this 
record  is,  where,  in  the  present  instance,  is  that  duty  imposed? 
Is  it  upon  the  city  of  DuQuoin,  or  upon  the  county  of  Perry? 
There  is  no  legal  presumption  either  way,  and  it  is  purely  a 
matter  to  be  settled  by  statutory  enactment. 

Section  14,  of  chapter  107,  of  the  Revised  Statutes  of 
1874,  provides  that  "every  county  (except  those  in  which 
the  poor  are  supported  by  the  towns)  shall  relieve  and  sup- 
port all  poor  and  indigent  persons  lawfully  resident  therein, 
except  as  herein  otherwise  provided."  It  is  not  therein  any- 
where provided  that  cities  or  incorporated  villages  shall 
relieve  and  support  the  poor  and  indigent  within  their  limits, 
and  Perry  county  not  being  organized  under  the  Township 
Organization  law,  the  exceptions  in  this  section  can  have  no 
practical  application  to  the  present  case,  and  the  section 
should,  therefore,  be  read,  for  the  purposes  of  the  question 
before  us,  omitting  the  exceptions.  And  when  this  is  done, 
the  duty  upon  the  county  to  relieve  and  support  the  poor  and 
indigent  within  its  limits  is,  plainly  to  be  seen,  absolute. 
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Counsel  for  appellant  claim,  however,  that  the  same  duty  is 
imposed  upon  cities  and  incorporated  villages  by  sections  76, 
77  and  78,  of  art.  5,  of  chap.  11,  Kev.  Stat.  1874,  entitled 
"  Cities,  Villages  and  Towns."  Those  sections  simply  em- 
power incorporated  cities  and  villages  "to  appoint  a  board 
of  health,  and  prescribe  its  powers  and  duties,"  "to  erect 
and  establish  hospitals  and  medical  dispensaries,  and  control 
and  regulate  the  same,"  and  "to  do  all  acts  and  make  all 
regulations  which  may  be  necessary  or  expedient  for  the 
promotion  of  health  or  the  suppression  of  disease."  How 
these  provisions  can  be  construed  to  authorize  the  relief  and 
support  of  paupers  and  indigent  persons  we  can  not  well  com- 
prehend. They  do  not  profess  to  relate  to  paupers  or  indigent 
persons,  but  solely  to  the  protection  and  preservation  of 
health  within  the  corporation.  Undoubtedly  paupers  might 
be  benefited  by  the  exercise  of  such  powers,  but  not  more 
so  than  others,  and  then  it  would  be  not  simply  because  they 
were  paupers,  but  because  they  were  domiciled  within  the 
corporate  limits. 

It  is  provided  by  section  24  of  the  chapter  relating  to 
paupers,  before  referred  to  :  "  When  any  non-resident,  or  any 
person  not  coming  within  the  definition  of  a  pauper,  of  any 
county  or  town,  shall  fall  sick,  not  having  money  or  property 
to  pay  his  board,  nursing  and  medical  aid,  the  overseers  of 
the  poor  of  the  town  or  precinct  in  which  he  may  be,  shall 
give  or  cause  to  be  given  to  him  such  assistance  as  they 
may  deem  necessary  and  proper,  or  cause  him  to  be  conveyed 
to  his  home,  subject  to  such  rules  and  regulations  as  the  county 
board  may  prescribe,  and  if  he  shall  die,  cause  him  to  be 
decently  buried." 

Some  question  is  made  whether  this  section  extends  to 
others  than  "non-residents."  We  think  it  too  clear  to  admit 
of  serious  controversy  that  it  extends,  as  its  language  ex- 
pressly imports,  to  two  classes  of  persons:  first,  non-resi- 
dents; and,  second,  residents  not  coming  within  the  definition 
of  paupers,  who  shall   fall  sick  not  having  money  or  prop- 
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erty  to  pay  their  board,  nursing  and  medical  aid.  Non-resi- 
dents, even  when  paupers,  can  not  become  public  charges 
except  upon  the  municipality  having  charge  of  paupers  within 
which  they  are  domiciled,  and  it  is  not,  therefore,  to  be  pre- 
sumed that  it  was  designed  to  be  more  liberal  to  non-resi- 
dents falling  within  the  terms  of  this  section  than  to  residents. 
It  was  necessary  to  expressly  name  "  non-residents,"  to  in- 
clude them  within  the  operation  of  this  section,  for  had  the 
language  been  general,  it  would  have  been  construed  as 
applicable  only  to  those  lawfully  domiciled  within  the  muni- 
cipality having  charge  of  paupers  and  indigent  persons. 
Undoubtedly,  some  of  the  language  of  this  section  can  have 
no  application  to  those  domiciled  within  the  municipality, 
as,  for  instance,  it  can  not  be  the  duty  of  the  overseer  of  the 
poor  to  cause  those  to  be  conveyed  to  their  homes  who  are 
already  there, — but  this  has  reference  to  the  non-residents,  or 
those  to  whom  it  can  have  practical  effect.  The  language  is 
to  have  a  rational  construction,  and  regarded  as  having 
application  to  distinct  classes  of  persons,  and  terms  applica- 
ble to  one  class  held  to  have  no  necessary  reference  to  the 
other  class.  Surely,  it  was  never  claimed,  as  a  rule  of  con- 
struction, that  a  single  section  of  the  statute  may  not  provide 
for  separate  and  distinct  classes  of  persons  or  cases,  or  that, 
when  so  providing,  each  word  in  the  section  shall  have  a 
practical  application  to  every  person  and  class  so  provided  for. 
It  is  the  constant  practice,  to  which  no  objection  is  known, 
to  provide,  in  the  same  section,  for  different  classes  of  per- 
sons and  different  states  of  case,  and  it  is  entirely  sufficient 
that  there  is  language  that  will  give  practical  effect  to  the 
provisions  in  regard  to  each  class  of  persons  or  states  of 
case  provided  for,  considered  separately. 

The  facts  in  the  present  case  show  that  those  relieved  and 
cared  for  came  within  the  second  class  provided'  for  by  this 
section.  They  were  not  technically  paupers.  They  fell  sick 
of  the  small-pox,  and  did  not  have  money  or  property  to  pay 
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their  board,  nursing  and  medical  aid,  and  they  were  residents 
of  the  city  of  DuQuoin,  and  of  the  county  of  Perry. 

At  a  meeting  of  the  board  of  county  commissioners  of  the 
county  of  Perry,  on  Wednesday,  the  28th  of  January,  1874, 
overseers  of  the  poor  were  appointed  for  each  precinct  of 
the  county,  but  afterwards,  at  a  meeting  of  said  board,  on 
the  7th  of  January,  1876,  the  following  was  adopted  and 
entered  of  record : 

"In  the  matter  of  aid  for  paupers.  On  this  day  the  board 
of  county  commissioners  adopted  the  following  regulations 
regarding  paupers: 

"First — All  overseers  of  the  poor  are  hereby  discharged 
from  further  service. 

"Second — All  persons  having  in  their  care  any  person  or 
persons  who  are  proper  subjects  for  admission  to  the  county 
alms  house,  or  in  need  of  county  aid  or  support,  should  re- 
port the  same,  without  delay,  to  some  member  of  the  county 
board. 

"  Third — Physicians  being  called  to  visit  any  sick  person, 
and  finding  such  person  to  be  in  need  of  county  aid,  shall 
not  continue  to  treat  such  person  at  the  expense  of  the  county, 
but  may  notify  the  nearest  member  of  the  county  board,  who 
will  make  provisions  for  the  case;  and  no  such  physician  will 
be  allowed  for  more  than  one  visit,  unless  employed  by  the 
county  board." 

These  remained  in  force  as  the  only  regulations  adopted  by 
the  county  board  in  reference  to  paupers,  or  poor  and  indigent 
persons  needing  aid,  until  long  after  the  occurrence  here 
claimed  to  constitute  a  cause  of  action. 

It  is  contended  there  can  be  here  no  liability  because  there 
was  no  overseer  of  the  poor,  and  no  rules  and  regulations 
adopted  by  the  county  board  pursuant  to  which  the  food, 
medicines,  nursing,  etc.,  were  furnished.  If  this  be  true,  it 
furnishes  a  simple  and  effective  method  by  which  a  county  may 
relieve  itself  from  all  liability  under  the  section  before  quoted. 
This,   however,    is   not  the  law.     The  original  of  that  sec- 
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tion,  varying  in  some  respects  from  its  present  phraseology, 
but  not  in  the  respect  of  fixing  the  legal  duty  upon  the 
county  to  give  or  cause  to  be  given  aid  to  the  person  falling 
within  the  terms  of  the  section,  was  before  this  court  in 
The  Board  of  Supervisors  of  LaSalle  County  v.  Reynolds,  49 
111.  186,  and  it  was  held  the  statute  imposed  a  legal  obliga- 
tion on  the  county  to  provide  for  the  persons  therein  desig- 
nated, and  that  it  was  not  excused  from  discharging  that 
duty  by  having  provided  a  poor  house, — a  legal  obligation, 
and  not  a  mere  discretion,  being  imposed  upon  the  county. 

Seagraves  v.  The  City  of  Alton,  13  111.  366,  is  an  authority 
for  the  position  that  the  county  could  not  evade  the  obliga- 
tion by  simply  refusing  to  act.  It  was  there  said,  and  the 
language  is  equally  pertinent  when  applied  to  the  present 
case :  "  Paupers  are  not  to  be  turned  over  to  the  uncertain 
charities  of  individuals.  The  law  makes  them  a  charge  on 
the  corporation,  and  it, is  bound  to  provide  them  a  comfort- 
able support.  If  she  will  not  do  this  in  the  first  instance, 
individuals  may  provide  for  their  necessities,  and  look  to  the 
corporation  for  remuneration." 

The  proof  in  the  record,  and  the  averment  in  one  or  more 
counts  of  the  declaration,  are,  that  application  was  made  for 
aid  and  support  to  one  of  the  county  commissioners,  and  he 
directed  the  city  authorities  to  go  on  and  furnish  food,  medi- 
cine, etc.,  promising  that  the  county  would  reimburse  it. 
This,  although  not  evidence  of  a  contract,  is  evidence  of  a 
compliance  with  the  rules  and  regulations  prescribed  by  the 
county  board.  The  requirement  that  aid  shall  be  furnished, 
"subject  to  such  rules  and  regulations  as  the  county  board 
may  prescribe,"  does  not  authorize  that  board  to  prescribe 
unreasonable  rules  or  regulations,  or  to  withhold  aid  by  simply 
refusing  to  prescribe  any  rules  or  regulations.  It  is  designed 
for  the  benefit  of  the  county,  and  if  the  defence  is  inter- 
posed, in  an  action  of  this  character,  that  the  aid  furnished 
was  not  pursuant  to  the  rules  and  regulations  prescribed  by 
the  county  board,  it  is  incumbent  on  it  to    show  that  the 
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county  board  prescribed  reasonable  rules  and  regulations  on 
the  subject,  and  what  they  were.  If,  therefore,  the  discharg- 
ing of  all  overseers,  and  requiring  that  application  for  aid  or 
support  be  made  to  some  member  of  the  county  board  be 
a  compliance  with  the  statute,  the  proof  shows  that  it  was 
observed.  But  if  it  be  not  a  compliance  with  the  statute, 
then  no  other  rules  or  regulations  are  shown  to  have  been 
prescribed,  and  hence  there  were  none  that  could  have  been 
observed. 

It  is  objected  that  the  city  had  no  power  to  incur  liabilities 
for  food,  medicines,  nursing,  etc.,  which  it  could  charge  the 
county  with,  upon  an  implied  assumpsit.  The  city  had  power, 
as  we  have  seen,  and  it  was  its  duty,  to  erect  or  procure 
hospitals  or  pest  houses,  and  take  measures  to  place  therein 
persons  infected  with  contagious  diseases,  in  order  to  prevent 
the  spread  of  disease  and  protect  those  who  were  not  infected. 
The  objects  of  the  aid  which  was  rendered  in  the  present  in- 
stance were  infected  with  the  small  pox.  It  was  the  duty 
of  the  city  to  restrain  them  from  going  abroad;  and,  as  was 
said  in  Supervisors  of  LaSalle  County  v.  Reynolds,  supra, 
"they  could  not  be  sent  to  the  poor  house,  for  they  were  not 
paupers,  but  poor  persons  accidentally  smitten  with  a  conta- 
gious disease, — small  pox  patients  would  be  dangerous  inmates 
in  a  poor  house." 

If  we  shall  suppose  the  city  was  not  justified  in  furnishing 
them  with  food,  medicines,  nursing,  etc.,  during  the  period 
of  their  restraint,  what  was  to  become  of  them?  They  had 
no  means  of  their  own;  they  could  not  go  abroad  to  beg 
alms  ;  they  could  not  be  sent  to  the  poor  house.  The  county 
board  made  no  provision  for  them,  and  there  was  no  one  else 
whose  legal  duty  it  was  to  provide  for  them.  It  was,  in  our 
opinion,  the  duty  of  the  county  board  to  furnish  them  with 
food,  medicines  and  nursing,  and  the  fact  that  they  were, 
during  the  time,  restrained  within  the  limits  of  hospitals  or 
pest  houses,  in  nowise  relieved  the  board  of  that  duty.  Had 
these  persons   been  pecuniarily  able,  the  liability  for  their 
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food,  medicine,  nursing,  etc.,  manifestly  would  have  been 
personal;  but  not  having  been  pecuniarily  able,  the  liability 
falls  on  the  county.  It  is  not  imposed  on  the  city,  and  yet, 
from  the  very  nature  of  the  case,  the  expenses  had,  necessarily, 
in  the  first  instance,  to  be  advanced  by  the  city. 
The  judgment  below  is  affirmed. 

Judgment  affirmed. 


Rufus  Cope 

v. 

The  District  Fair  Association  of  Flora,  Illinois. 

Filed  at  Mi.  Vernon  June  21,  1881. 

1.  Injunction — to  restrain  the  allowing  of  gambling  on  fair  ground.  An  in- 
junction will  not  lie  at  the  suit  of  a  stockholder  in  an  incorporated  fair 
association,  restraining  the  company  and  its  officers  from  permitting,  for  a 
pecuniary  reward,  gamblers  to  congregate  and  ply  their  vocation  upon  the 
grounds  of  the  company  during  its  annual  exhibitions,  where  it  does  not 
appear,  from  the  bill  or  otherwise,  that  the  complainant  or  the  company  has 
thereby  sustained  some  pecuniary  injury  or  loss. 

2.  Chancery — jurisdiction.  It  is  no  part  of  the  mission  of  a  court  of 
equity  to  administer  the  criminal  law  of  the  State,  or  to  enforce  the  princi- 
ples of  religion  and  morality,  except  so  far  as  it  may  be  incidental  to  the 
enforcement  of  property  rights,  and  perhaps  other  matters  of  equitable  cogni- 
zance. 

3.  Fair  Association — no  power  to  license  gambling.  The  licensing  of 
gambling  tables  on  fair  grounds  is  foreign  to  the  objects  and  purposes  of  a  fair 
association,  and  is  clearly  ultra  vires.  If  such  licenses  are  granted,  the  offi- 
cers alone  would  be  responsible,  unless  authorized  by  the  stockholders,  in 
which  case  it  would  be  such  an  abuse  of  the  company's  franchises  as  might 
warrant  the  State  in  reclaiming  them. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court, 
of  Clay  county. 
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Mr.  Kufus  Cope,  pro  se. 

The  right  to  an  injunction  is  not  confined  to  cases  where 
necessary  to  prevent  pecuniary  loss.  Where  there  is  no  remedy 
at  law,  an  injunction  will  always  issue  to  prevent  the  viola- 
tion of  legal  rights,  and  this  whether  such  violation  be 
attended  with  pecuniary  loss  or  not. 

Stockholders  have  an  interest,  not  only  in  the  property  of 
the  corporation,  but  also  in  its  offices,  which  are  created  for 
their  use,  and  are  in  the  nature  of  a  trust.  Corporations  will 
be  restrained  from  exceeding  the  legitimate  scope  of  their 
authority.  Attorney  General  v.  Grant,  1  Dr.  and  Sn.  154; 
Coleman  v.  Eastman,  10  Beav.  1 ;  Solomon  v.  Laing,  12  id. 
339. 

The  amount  of  interest  of  a  shareholder  is  not  considered. 
McDonnell  v.  Grand,  eto.  3  Ir.  Ch.  578. 

A  single  stockholder  is  entitled  to  aid  in  equity,  though  all 
the  other  members  are  opposed  to  him.  Kean  v.  Johnson, 
1  Stockt.  401;  Mozley  v.  Alston,  1  Ph.  798;  Simpson  v. 
Westminster,  8  H.  L.  717;  Breman  v.  Rvfford,  1  Sim.  (N.  S.) 
564 ;  Ernest  v.  Nichols,  6  H.  L.  401 ;  Ex  parte  Morgan,  1 
Mac.  &  G.  236. 

It  is  a  general  rule  that  courts  of  equity  will  enjoin, 
on  behalf  of  stockholders  of  an  incorporated  company,  acts 
contrary  to  law,  or  wrongful  diversion  of  funds.  Kean  v. 
Johnson,  1  Stockt.  401 ;  Manderson  v.  Commercial,  etc.  28 
Pa.  St.  379;  Sears  v.  Hotchkiss,  25  Conn.  171 ;  Bragshaw  v. 
Eastern,  7  Hare,  11 ;  Central  v.  Collins,  40  Geo.  582;  Smith 
v.  Bangs,  15  111.  399. 

The  fact  that  a  remedy  at  law  exists,  is  no  reason  for  refus- 
ing an  injunction.     25  Conn.  171 ;  43  111.  81. 

Injunctions  are  granted  to  restain  the  improper  use  of 
church  property,  because  of  the  invasion  of  the  rights  of 
stockholders,  and  this  without  regard  to  pecuniary  damage. 
Trustees  First  Con.  Church  v.  Stewart,  43  111.  81 ;  Perry  v. 
McLean,  22  Ind.  440;  Kean  v.  Johnson,  9  N.  J.  Eq.  (1 
Stockt.)  401. 
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It  is  insisted  that  there  is  a  remedy  by  criminal  prosecu- 
tions; but  we  answer,  first,  that  it  appears  from  the  bill  that 
this  remedy  is  impracticable;  second,  it  is  not  the  law  that 
a  party  must  look  to  the  criminal  law  for  the  enforcement  of 
civil  rights. 

Mr.  Gershom  A.  Hoff,  for  the  appellee : 

There  is  no  allegation  of  loss  or  damage  to  complainant, 
either  irreparable,  actual  or  nominal,  by  reason  of  the  acts 
complained  of,  nor  that  such  acts  interfered  with  the  annual 
exhibitions  of  the  defendant. 

If  the  complainant  has  suffered  any  loss  by  the  illegal  acts 
of  the  officers  and  managers,  he  has  a  full  remedy  against 
them  at  law.  The  principal  is  not  bound  by  the  unau- 
thorized and  illegal  act  of  the  agent. 

A  license  is  but  a  permit.  The  license  complained  of  here 
was  such  a  permit,  on  account  of  its  character,  as  to  have  no 
legal  force  or  effect,  and  in  nowise  protected  the  parties 
receiving  it  or  enlarged  their  rights  under  the  law,  or  in 
any  way  protected  them  from  its  penalties  for  a  violation 
thereof. 

No  person  can  legally  sell  another  a  privilege  to  do  a  crim- 
inal act;  therefore,  if  the  officers  and  managers  of  defendant 
did  sell  gamblers  such  privileges,  and  then  protected  them 
from  the  officers  of  the  law,  as  alleged,  then  such  officers  and 
managers  were  particeps  criminis  with  the  gamblers. 

The  subject  matter  of  the  jurisdiction  of  equity  being  the 
protection  of  private  property  and  of  civil  rights,  courts  of 
equity  will  not  interfere  for  the  punishment  or  prevention  of 
merely  criminal  or  immoral  acts.  High  on  Inj.  sec  23. 
Where  there  is  an  ample  remedy  by  proceedings  at  law,  the 
offence  being  damnum  absque  injuria,  courts  of  equity  will 
not  interfere.  Sparhawk  v.  Union,  etc.  Co.  54  Pa.  St.  401. 
We  take  it  that  this  court  is  without  jurisdiction  in  this  case 
to  grant  the  prayer  of  the  bill,  upon  the  allegations  therein 
contained. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

The  question  presented  for  our  determination  by  the 
record  in  this  case  is,  will  an  injunction  lie  at  the  suit  of  a 
stockholder  in  an  incorporated  fair  association,  restraining 
the  company  and  its  officers  from  permitting,  for  a  pecuniary 
reward,  gamblers  to  congregate  and  ply  their  vocation  upon 
the  grounds  of  the  company,  during  its  annual  exhibitions, 
where  it  does  not  appear,  from  the  bill  or  otherwise,  that  the 
complainant  or  the  company  has  thereby  sustained  some 
pecuniary  injury  or  loss. 

The  circuit  court  of  Clay  county  and  the  Appellate  Court 
for  the  Fourth  District  have  both  answered  this  question  in 
the  negative,  and,  we  think,  properly. 

It  is  no  part  of  the  mission  of  equity  to  administer  the 
criminal  law  of  the  State  or  to  enforce  the  principles  of 
religion  and  morality,  except  so  far  as  it  may  be  incidental 
to  the  enforcement  of  property  rights,  and  perhaps  other 
matters  of  equitable  cognizance.     High  on  Inj.  sec.  23. 

The  licensing  of  gambling  tables  by  the  officers  of  the 
company  can  not,  in  any  sense,  be  regarded  the  act  of  the 
company.  It  is  foreign  to  the  objects  and  purposes  of 
the  association,  and  is  clearly  ultra  vires,  and  the  officers 
alone  are  responsible  unless  authorized  by  the  stockholders, 
in  which  case  it  would  doubtless  be  such  an  abuse  of  the 
company's  franchises  as  would  warrant  the  State  in  reclaim- 
ing them.  Gambling — such  as  that  complained  of — is  a  vio- 
lation of  the  criminal  code,  which  affords  ample  means  for 
its  suppression. 

If  the  bill  in  this  case  showed  any  pecuniary  loss  or 
injury,  it  would  present  an  entirely  different  question ;  but 
nothing  of  that  kind  is  claimed  or  pretended,  and  we  are 
aware  of  no  principle  upon  which  such  a  bill  can  be  main- 
tained, and  counsel  has  failed  to  suggest  any  or  furnish  us 
with  any  precedent  where  such  a  bill  has  been  sustained. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Margaret  Kenley 

v. 

W.  H.  Hudelson  et  al. 

Filed  at  lit.  Vernon  June  21,  1881. 

1.  Homestead — right  of  married  woman  on  separation  from  her  husband. 
After  a  permanent  separation  of  a  husband  and  wife,  even  by  agreement, 
and  his  refusal  or  neglect  to  furnish  her  with  a  home  or  support,  the  wife 
will  have  the  right  to  acquire  and  hold  property  in  the  same  manner  as  if 
she  were  sole  or  had  been  divorced,  and  if  she  purchases  and  occupies  prem- 
ises by  herself  and  family,  as  a  homestead,  she  will  be  protected,  under  the 
statute,  the  same  as  any  other  householder. 

2.  Same — abandonment.  Where  a  person  leaves  a  place  which  is  occupied 
as  a  homestead,  for  a  temporary  purpose,  intending  to  return,  it  can  not  be 
held  an  abandonment  of  the  homestead. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  in  the  court  below, 
by  Margaret  Kenley  against  William  H.  Hudelson  and  Henry 
S.  Watson.  The  bill  alleges  that  complainant  is  the  lawful 
wife  of  one  Henry  Kenley,  who  is  still  living,  but  owing  to 
difficulties  they  mutually  agreed  to  live  separate  and  apart, 
and  have  lived  separate  and  apart  for  about  fifteen  years ; 
that  after  the  separation  complainant  purchased  with  her  own 
money,  and  became  the  legal  owner,  in  1870,  of  the  south  half 
of  the  north-west  quarter  of  the  south-west  quarter,  and  the 
north-east  quarter  of  the  south-west  quarter  of  section  18,  town 
4  north,  range  7  east;  that  she  lived  on  said  premises  with  her 
family,  being  children  by  a  former  husband,  and  also  one 
child  by  the  said  Henry  Kenley,  all  of  said  children  being 
minors  except  one,  until  February,  1876;  that  she  occupied 
said  premises  as  the  head  of  a  family,  and  claimed  the  same 
as  her  homestead  ;  that  in  February,  1876,  she  rented  said 
premises,  moved  to  Louisville,  in  said  county,  for  the  purpose 
of  educating  one  of  her  children,  that  was  troubled  with  spinal 
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disease,  and  at  the  time  she  moved  to  Louisville  she  expressed 
an  intention  of  returning  to  her  home  as  soon  as  the  condi- 
tion of  her  family  would  permit;  that  since  she  moved  to 
Louisville  she  has  received  the  rent  of  said  premises  from 
time  to  time,  and  has  not  purchased,  owned  or  claimed  any 
other  place  as  her  homestead  than  the  one  in  question;  that 
after  she  moved  to  Louisville,  on,  to-wit,  February,  1877, 
Brown,  Chambers  &  Co.  filed  a  transcript  of  a  judgment, 
amounting  to  $50,  with  costs  of  suit,  in  the  circuit  clerk's 
office  of  said  county,  which  judgment  they  had  obtained 
before  a  justice  in  said  county  on  the  9th  day  of  February, 
1877,  against  Abijah  Wilkerson,  William  Wilkerson,  and 
complainant;  that  on  the  15th  day  of  March,  1877,  about 
a  year  after  complainant  moved  off  the  premises  in  question, 
Brown,  Chambers  &  Co.  caused  an  execution,  issued  upon 
this  transcript,  to  be  levied  on  said  land,  and  sold  the  same 
at  sheriff's  sale  on  the  5th  day  of  May,  1877,  at  which  sale 
William  H.  Hudelson  and  Henry  S.  Watson  purchased  said 
land  for  the  sum  of  $75,  received  a  certificate  of  purchase  there- 
for, and,  after  the  expiration  of  fifteen  months,  a  sheriff's  deed 
for  the  same.  The  bill  further  charges  that  complainant  had 
lived  on  said  premises,  and  paid  taxes  thereon,  for  several 
years,  and  at  the  time  of  judgment  and  sale,  aforesaid,  she  had 
not  abandoned,  or  expressed  any  intention  of  abandoning, 
the  same,  but  had  expressed  the  contrary  intention,  and  the 
same  being  her  homestead,  the  judgment  constituted  no  lien, 
therefore  the  levy,  sale  and  deed  are  void;  that  by  reason 
of  said  sheriff's  deed,  said  Hudelson  and  Watson  claim  to  be 
the  owners  of  said  land,  and  demand  the  rent  therefor.  The 
bill  prays  that  the  deed  of  the  said  Hudelson  and  Watson 
may  be  canceled,  and  that  complainant  have  the  rent  of  said 
premises  so  claimed  by  the  said  Hudelson  and  Watson,  and 
for  general  relief. 

Upon  a  hearing  in  the  circuit  court  the  bill  was  dismissed, 
whereupon  the  complainant  sued  out  this  writ  of  error. 
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Mr.  F.  G.  Cockrell,  and  Mr.  H.  H.  Chesley,  for  the 
plaintiff  in  error: 

The  separation  being  permanent,  the  parties  having  lived 
separate  and  apart,  under  articles  of  separation,  with  no 
expectation  of  living  together  again,  the  complainant,  in  law, 
became  a  feme  sole,  and  as  such  had  the  right  to  acquire 
property,  control  her  person  and  acquisitions,  to  contract, 
sue  and  be  sued,  etc.  Love  et  al.  v.  Moynehan,  16  111.  277. 
See,  also,  Leopold  et  al.  y.Krouse,  95  111.  440;  Moss  v.  Moss, 
95  id.  449. 

The  question  of  abandonment  of  a  homestead  must  be 
determined  at  the  time  of  the  recovery  of  the  judgment.  If 
not  abandoned  then,  the  judgment  became  no  lien,  and  the 
execution  sale  and  deed  passed  no  title.  Wiggins  v.  Chance, 
54  111.  175. 

On  the  question  of  abandonment  generally,  see  Hayes  et  ah 
v.  Hayes  et  al.  74  111.  312;  Potts  et  al.  v.  Davenport  et  al.  79 
id.  455. 

Messrs.  Hagle  &  Finch,  for  the  defendants  in  error: 

The  domicile  of  the  husband  is  the  domicile  of  the  wife. 
Her  residence,  in  law,  follows  that  of  her  husband.  Where 
his  home  is,  there,  in  law,  is  her  home.  His  residence,  in 
law,  is  hers.  Ashbaugh  v.  Ashbaugh,  17  111.  476;  Davis  v. 
Davis,  30  id.  180;  Kennedy  v.  Kennedy,  87  id.  250;  Williams 
v.  Saunders,  5  Cold.  (Tenn.)  60;  Smith  v.  Morehead,  6  Johns. 
Eq.  (N.  C.)  360. 

The  domicile  of  the  wife  is  with  her  husband,  and  she  has 
no  power  to  change  it  or  select  her  own.  Yule  v.  Yule,  2 
Stockt.  (N.  J.)  138  ;  Hamburg  v.  Hamburg,  29  Ala.  719. 

This  is  the  general  and  well  recognized  rule  of  law  in 
most,  if  not  in  all,  the  States,  and  to  which  we  have  found 
but  one  exception,  and  that  is  where  the  husband  has 
deserted  or  abandoned  the  wife,  or  has,  without  fault  on 
her  part,  compelled  her  to  leave  his  domicile,  in  which  case 
some  of  the  courts  have  recognized  the  wife's  right  to  sepa- 
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rate  domicile  or  place  of  residence,  for  the  sole  purpose  of 
giving  the  court  jurisdiction,  and  thereby  enabling  her  to 
prosecute  a  suit  against  the  husband.  2  Parsons  on  Con- 
tracts, 112,  113,  note  d;  Story's  Conflict  of  Laws,  sec.  46; 
Irby  v.  Wilson,  1  Dev.  &  Bat.  (N.  C.)  568. 

The  wife  has  a  right  to  a  homestead  on  her  husband's  real 
estate,  although  she  may  never  have  resided  with  him  upon 
it,  but  may  have  always  lived  separate  and  apart  from  him. 
Atkinson  v.  Atkinson,  40  N.  H.  249;  Header  v.  Place,  43  id. 
307;  Colburn  v.  Holland,  14  Eich.  Eq.  176. 

The  husband  is  the  recognized  head  of  the  family,  and 
except  in  case  of  desertion  by  him,  has  the  right  to,  and  does 
in  law,  locate,  by  his  own  place  of  residence,  the  legal  resi- 
dence, home  and  homestead  of  his  wife  and  minor  children. 
Thompson  on  Homesteads  and  Exemptions,  sec.  276,  and 
authorities  there  cited. 

And  the  wife's  refusal  to  accompany  him  to  and  reside 
with  him  at  the  place  of  his  choice,  is  desertion  on  her  part. 
Shillinger  v.  Shillinger,  14  111.  147;  Kennedy  v.  Kennedy,  87 
id.  250;   Cipperly  et  al.  v.  Rhodes  et  ux.  53  id.  346. 

There  can  not  be  two  homesteads  at  the  same  time,  both 
exempt,  nor  can  a  person  have  two,  either  of  which,  at  his 
or  her  election,  would  be  exempt.  Thompson  on  Home- 
steads, sees.  225,  226  ;  Wright  v.  Dunning,  46  111.  271 ;  Gam- 
bette  v.  BrocJc,  41  Cal.  83. 

While  the  husband  lives,  and  the  relation  of  husband  and 
wife  continues,  the  husband  not  having  deserted  or  aban- 
doned his  family,  no  claim  to  a  homestead  can  exist  in  the 
wife.  It  is  for  him,  while  living,  to  claim,  if  he  chooses. 
If  he  does  not,  she  can  not.  It  is  her  duty,  as  a  loyal  wife, 
to  reside  with  him.  His  domicile,  in  law,  is  hers.  Getzler 
v.  Saroni,  18  111.  511 ;  Phillips  v.  City  of  Springfield,  39  id.  83. 

The  right  of  homestead  attaches  as  well  to  an  equitable  as 
to  a  legal  or  fee  simple  title.  Rev.  Stat.  1874,  chap.  52,  sec. 
1 ;  Thompson  on  Homesteads,  sec.  171,  172;  Blue  v.  Blue,  38 
111.  9. 
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From  the  time,  at  least,  that  plaintiff  in  error  refused  to 
return  and  live  with  her  husband,  the  living  separate  and 
apart  was  not  "  without  her  fault,"  and  she  does  not,  there- 
fore, make  out  a  case  that  would  even  entitle  her  to  a  divorce 
or  a  decree  for  separate  maintenance.  Babbitt  v.  Babbitt,  69 
111.  277;  Wahle  v.  Wahle,  71  id.  510. 

Occupancy  by  a  tenant  is  no  notice  of  the  existence  of  a 
homestead  right  in  the  landlord,  and  mortgagees  or  judg- 
ment creditors  are  protected  against  that  kind  of  secret  lien. 
Gahill  v.  Wilson,  62  111.  137,  and  other  authorities  there 
cited. 

The  first  section  of  the  Exemption  act  requires  that  the 
head  of  the  family  must  actually  reside  on  the  premises,  or 
that  the  premises  must  be  occupied  as  a  residence.  Fisher  v. 
Cornell,  70  111.  216. 

The  courts  have  recognized  a  distinction  between  the 
first  and  second  sections  of  the  act,  holding  that  when  the 
husband  is  dead,  and  especially  when  both  parents  are  dead, 
residence  by  a  tenant  may  be  substituted  for  an  actual  occu- 
pancy by  the  widow  or  the  children,  and  that  it  is  only  in 
such  cases  and  under  peculiar  circumstances  that  actual  resi- 
dence of  the  person  claiming  the  benefit  of  the  act  can  be 
dispensed  with.  Cabeen  v.  Mulligan,  37  111.  230;  Titman  v. 
Moore,  43  id.  169. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  record  presents  two  questions: 

First — Whether  the  complainant,  a  married  woman,  can 
hold  a  homestead  in  premises  purchased  after  she  and  her 
husband  had  separated,  and  while  the  husband  was  still  liv- 
ing. 

Second — If  complainant  was  entitled  to  a  homestead  in  the 
premises,  had  she  lost  the  right  of  homestead  by  abandon- 
ment ? 

32—99  III, 
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The  complainant,  Margaret  Kenley,  a  widow  with  several 
small  children,  about  seventeen  years  ago  married  Henry 
Kenley,  and  resided  with  him  one  year  and  six  months,  when 
the  parties,  not  being  able  to  live  together  on  friendly  terms, 
separated,  and  have  never  resided  together  since  the  separa- 
tion. The  complainant  had  one  child  as  the  fruits  of  the 
second  marriage,  and  when  the  separation  was  had,  complain- 
ant agreed  to  keep  the  child,  and  relinquish  all  interest  she 
had  in  her  husband's  lands,  and  her  husband  gave  her  the 
sum  of  $600.  It  was  understood  and  agreed  that  the  sepa- 
ration should  be  final,  and  since  it  occurred  the  husband  has 
contributed  nothing  to  support  the  complainant,  but  she 
has  supported  herself  and  family  by  her  own  exertions,  and 
lived  separate  and  apart  from  him.  The  complainant  pur- 
chased the  premises  in  question  in  1870,  from  money  derived 
from  her  first  husband's  estate,  and  after  the  purchase  she 
moved  on  the  property  with  her  children,  and  resided  thereon 
five  or  six  years,  when  she  rented  out  the  land  and  moved  to 
a  small  town  near  by,  for  the  purpose  of  schooling  her  son. 

The  statute  provides  that  every  householder  having  a 
family  shall  be  entitled  to  an  estate  of  homestead,  to  the 
extent  in  value  of  $1000,  in  the  property  occupied  as  a  resi- 
dence. There  is  no  dispute  in  regard  to  the  fact  that  com- 
plainant was  a  householder  with  a  family,  nor  is  it  claimed 
that  the  premises  exceeded  in  value  $1000;  but  the  position 
of  the  defendants,  as  we  understand  it,  is,  "while  the  hus- 
band lives,  and  the  relation  of  husband  and  wife  continues, 
the  husband  not  having  deserted  or  abandoned  his  family,  no 
claim  to  a  homestead  can  exist  in  the  wife.  It  is  for  him, 
while  living,  to  claim,  if  he  chooses.  If  he  does  not,  she  can 
not.  It  is  her  duty  *  *  *  to  reside  with  him;  his 
domicile,  in  law,  is  hers."  There  is  no  doubt  that  where 
questions  in  regard  to  a  divorce  arise  under  our  statute  in 
reference  to  divorce,  the  domicile  of  the  husband  is  the 
domicile  of  the  wife,  and  the  residence  of  the  wife  follows 
that  of  the  husband,  as  held  in  Ashbaugh  v.  Ashbaugh,  17 
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111.  476;  Davis  v.  Davis,  30  id.  180;  Kennedy  v.  Kennedy, 
87  id.   250. 

But  while  it  may  properly  be  held,  as  was  done  in  the  case 
last  cited,  that  the  residence  of  the  wife  follows  that  of  the 
husband,  and  when  a  husband  acquires  a  new  home  it  is  the 
duty  of  his  wife  to  go  with  him,  and  if  she  refuses  without 
justification  for  two  years,  he  will  be  entitled  to  a  divorce,  on 
the  ground  of  desertion,  yet  it  is  manifest,  on  a  moment's 
reflection,  the  doctrine  announced  can  have  no  application 
whatever  to  a  case  where  a  wife  may  be  asserting  a  home- 
stead in  premises  occupied  by  her  while  she  is  residing  sepa- 
rate and  apart  from  her  husband.  It  is  true,  complainant 
and  her  husband  were  not  divorced,  but  at  the  same  time 
they  had  separated  finally,  and  she  had  for  years  supported 
herself  and  family  by  her  own  exertions. 

In  Love  v.  Moynehan,  16  111.  277,  it  was  held,  that  where 
the  husband  compels  the  wife  to  live  separate  from  him, 
either  by  abandoning  her,  or  by  forcing  her,  by  whatever 
means,  to  leave  him,  and  such  separation  is  not  merely  tem- 
porary and  capricious,  but  permanent,  and  without  expecta- 
tion of  again  living  together,  and  the  wife  is  unprovided 
for  by  the  husband,  she  may  acquire  property,  control  her 
person,  and  acquisitions,  and  contract,  and  sue  and  be  sued  in 
relation  to  them  as  a  feme  sole,  during  the  continuance  of 
such  condition. 

If  the  wife,  after  a  permanent  separation,  has  the  right  to 
control  her  acquisitions  as  a  feme  sole,  she  doubtless  could, 
if  she  had  acquired  a  homestead,  hold  it  as  against  a  credi- 
tor. It  is  perhaps  true,  where  the  husband  and  wife  are 
residing  together,  and  a  homestead  is  claimed,  the  husband  is 
ordinarily  the  proper  person  to  assert  the  right,  and  in  such 
a  case  a  homestead  could  not  properly  be  set  oif  to  the  wife; 
but  where  a  final  separation  has  taken  place,  no  reason  exists 
which  would  prevent  a  wife  from  claiming  a  homestead  in 
premises  acquired,  as  well  as  if  she  was  sole  and  unmarried. 
Upon  an  examination  of  the  statute,  it  will  be  found  that  the 
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protection  of  the  act  is  not  extended  to  a  husband,  or  to  the 
head  of  a  family,  but,  on  the  other  hand,  the  law  declares  that 
every  householder  having  a  family  shall  be  entitled  to  an 
estate  of  homestead.  Here  the  complainant  was  a  house- 
holder and  the  head  of  a  family,  and  the  statute  will  have  to 
receive  an  unnatural  and  a  forced  construction  to  hold  that 
she  is  not  entitled  to  protection,  when  she  falls  directly  within 
its  terms.  The  fact  that  complainant  had  a  husband  living,  is 
not  sufficient  to  deprive  her  of  the  rights  given  by  the  statute 
to  a  householder  having  a  family.  Her  husband  had  refused 
to  provide  her  with  a  home  and  with  support.  True,  the  sepa- 
ration was  agreed  upon,  but  it  is  apparent  they  could  not 
live  together  in  peace,  and  that  he  failed  to  provide  her  with 
a  home,  as  it  was  his  duty  to  do.  Under  such  circumstances, 
after  the  separation  she  had  the  right  to  acquire  and  hold 
property  in  the  same  manner  that  she  would  had  she  been 
divorced,  and  when  she  purchased  the  premises  in  question, 
and  occupied  the  same  as  a  homestead  with  her  family,  she 
has  the  same  right  to  claim  the  protection  of  the  statute  as 
any  other  householder. 

We  now  come  to  the  question  of  abandonment.  It  appears, 
from  the  evidence,  that  complainant  resided  on  the  premises 
about  six  years,  until  February,  1876,  when  she  rented  to  a 
tenant,  and  moved  to  Louisville,  a  town  about  three  miles 
distant,  for  the  purpose  of  educating  an  invalid  child.  At 
the  time  she  moved,  she  expressed  an  intention  to  return. 
When  the  lease  was  made,  she  reserved  the  right  to  move 
back  at  the  end  of  the  year.  She  did  not  move  all  her 
personal  property  away.  She  left  farming  implements,  a 
loom,  spinning  wheel,  bedsteads,  etc.  From  the  testimony, 
it  is  apparent  complainant  did  not  abandon  the  homestead. 
She  left  the  premises  for  a  temporary  purpose,  intending  to 
return  and  make  the  place  her  permanent  home.  Where  a 
person  leaves  a  place  which  is  occupied  as  a  homestead,  for 
a  temporary  purpose,  intending  to  return,  as  was  the  case 
here,  it  can  not  be  held,  that  the   homestead  has  been  aban- 
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doned.  Hayes  v.  Hayes,  74  111.  312;  Potts  v.  Davenport,  79 
id.  455. 

From  what  has  been  said,  it  follows  that  the  judgment 
did  not  become  a  lien  on  the  premises,  and  the  sale  was 
unauthorized,  and  did  not  pass  any  title. 

The  decree  dismissing  the  bill  will  be   reversed,  and  the 

cause  remanded. 

Decree  reversed. 


Helen  A.  Schuchardt 

v. 

The  People  ex  rel.  Frank  H.  Hall. 

Filed  at  Ml.  Vernon  June  21,  1881. 

Master  in  chancery — woman  may  fill  the  office.  A  woman  is  eligible  to  the 
office  of  master  in  chancery,  and  her  appointment  to  such  office,  though  she  be 
not  an  attorney  at  law,  is  valid. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Union  county ;  the  Hon.  Oliver  A.  Harker,  Judge,  pre- 
siding. 

This  was  a  proceeding  by  information  in  the  nature  of  a 
quo  warranto,  on  the  relation  of  Frank  H.  Hall,  against  Helen 
A.  Schuchardt,  in  the  Union  circuit  court.  A  petition  was 
filed,  in  which  petitioner  states  that  he  is  a  resident  of  the 
county  of  Union  and  State  of  Illinois,  and  asks  leave  to  file 
an  information  in  the  nature  of  a  quo  warranto  against 
Helen  A.  Schuchardt,  requiring  her  to  show  by  what  author- 
ity she  claims  to  exercise  the  office  of  master  in  chancery  of 
the  county  Of  Union,  and  State  of  Illinois. 

Said  petition  further  states,  that  she  has  held  said  office  for 
more  than  eight  months,  and  still  continues  to  hold  and 
execute   said  office,  without  any  warrant  of  right  whatever; 
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that  she  intruded  herself  into  said  office  on  the  16th  day 
of  June,  A.  D.  1880;  that  she  is  a  female,  and  is  not  now 
and  has  never  been  licensed  as  a  practicing  attorney  at  law; 
that  she  has  no  knowledge  of  the  law  nor  of  the  duties 
appertaining  to  said  office,  but  employs  men  and  attorneys  to 
perform  the  duties  of  said  office. 

Said  petition  concludes  by  asking  a  rule,  on  the  facts  stated, 
upon  Helen  A.  Schuchardt,  to  show  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not  be  filed  against 
her  for  usurping,  intruding  into  and  unlawfully  holding  and 
exercising  said  office  of  master  in  chancery. 

Upon  this,  summons  was  issued,  returnable  to  the  March 
term,  1880,  of  the  Union  circuit  court,  and  served  upon  the 
appellant;  and  afterwards,  at  the  March  term,  1880,  of  the 
Union  circuit  court,  the  State's  attorney  for  that  county  filed 
an  information,  on  the  relation  of  Frank  H.  Hall,  giving  the 
court  to  understand  that  Helen  A.  Schuchardt,  of  the  county 
of  Union  and  State  of  Illinois,  had,  for  more  than  eight 
months  past,  unlawfully  held  and  executed,  and  still  continues 
to  hold  and  execute  unlawfully,  without  any  warrant  of 
right,  the  office  of  master  in  chancery  of  said  county.  Said 
information  further  states  that  said  Helen  A.  Schuchardt  is  a 
woman  over  the  age  of  twenty-one  years,  a  feme  sole,  of 
liberal  education,  a  good  accountant,  and  a  ready  and  good 
writer,  yet  she  is  not  and  never  has  been  a  practicing  lawyer, 
and  for  the  reason  she  is  a  woman,  she  is  now  and  ever  has 
been  ineligible  under  the  law  to  the  office  of  master  in  chan- 
cery.    Information  then  concludes  with  usual  prayer. 

Next  follow  the  pleas,  filed  the  30th  of  April,  A.  D.  1880, 
to  the  information.  The  first  plea  states,  that  on  the  16th 
day  of  June,  A.  D.  1879,  by  an  order  of  the  circuit  court 
then  in  session  in  the  county  of  Union  and  State  of  Illinois, 
Helen  A.  Schuchardt  was  duly  and  lawfully  appointed  master 
in  chancery  of  said  Union  county,  from  the  16th  day  of 
June,  A.  D.  1879,  for  and  during  the  term  of  two  years, 
ending   on  the    16th    day   of  June,  A.  D.    1881,  which  said 
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order  was  then  and  there  in  open  court  duly  entered  of 
record,  and  duly  signed  by  John  Dougherty,  one  of  the 
judges  of  the  circuit  court  of  the  State  of  Illinois,  and  the 
presiding  judge  of  the  Union  county  circuit  court,  which 
said   order  of  appointment  is  set  out  in  full  in  said  plea. 

The  plea  further  avers,  that  in  compliance  with  said  order, 
she  did,  on  the  said  16th  day  of  June,  execute  and  file  bond, 
in  $5000,  with  good  and  sufficient  sureties,  which  bond  is  set 
out  in  full  in  said  plea,  together  with  its  approval.  Said  plea 
further  avers,  that  after  the  filing  and  approval  of  the  bond 
she  took  the  oath  of  office  as  such  master  in  chancery,  which 
is  set  out  in  full  in  said  plea. 

The  plea  then  concludes  by  stating,  that  by  virtue  of  said 
appointment  she  has  held  the  office  of  master  in  chancery 
since  June  16,  1879,  and  still  holds  the  same,  as  she  lawfully 
might,  without  this,  that  she  has  usurped  said  office,  and 
concludes  with  a  verification. 

The  second  plea  is  in  precisely  the  same  words  as  the  first 
plea,  up  to  and  including  the  oath  of  office,  when  said  plea 
concludes  as  follows  :  "  And  this  defendant  further  avers,  that 
she  is  a  woman  over  the  age  of  twenty-one  years,  a  feme 
sole,  a  woman  of  liberal  education,  a  good  accountant,  a 
ready  and  good  writer,  and  is  eligible  under  the  law  to  the 
office  of  master  in  chancery,  and  does  lawfully  hold  and  can 
lawfully  hold  and  exercise  the  rights  and  discharge  the 
duties  of  said  office,  without- this,  that  she,  the  said  Helen  A. 
Schuchardt,  has  usurped  or  now  does  usurp  the  office  of 
master  in  chancery  aforesaid,  upon  the  said  people,  as  by 
the  said  information  is  above  supposed.  All  which  matters 
the  said  Helen  A.  Schuchardt  is  ready  to  verify,  etc.  Where- 
fore she  prays  judgment,  etc." 

General  demurrer  was  filed  to  each  of  these  pleas,  and  sus- 
tained by  the  court.  The  respondent  excepted,  and,  electing 
to  stand  by  her  pleas,  judgment  of  ouster  and  for  costs  was 
rendered  against  her.  From  this  judgment  she  appealed  to 
the  Appellate  Court  for  the  Fourth  District,  and  that  court, 
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on  hearing  at  its  February  term,  1881,  affirmed  the  judg- 
ment of  the  circuit  court.  This  appeal  is  from  that  judg- 
ment. 

The  errors  assigned  raise  only  the  question  discussed  in 
the  opinion. 

Mr.  M.  C.  Ckawford,  and  Mr.  Sidney  Greae,  for  the 
appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  single  question  is  presented  by  this  record,  whether  a 
female  is,  by  reason  of  her  sex  alone,  disqualified  to  hold  the 
office  of  master  in  chancery. 

The  origin  and  duties  of  that  office  are  thus  explained  by 
Bouvier's  Law  Dictionary,  p.  121,  title,  "  Masters  in  Chan- 
cery:" "The  chancellors,  from  the  first,  found  it  necessary 
to  have  a  number  of  clerks,  were  it  for  no  other  purpose 
than  to  perform  the  mechanical  part  of  the  business, — the 
writing.  These  soon  rose  to  the  number  of  twelve.  In  pro- 
cess of  time  this  number  being  found  insufficient,  these 
clerks  contrived  to  have  other  clerks  under  them,  and  then 
the  original  clerks  became  distinguished  by  the  name  of 
masters  in  chancery.  He  is  an  assistant  to  the  chancellor, 
who  refers  to  him  interlocutory  orders  for  stating  accounts, 
computing  damages,  and  the  like.  Masters  in  chancery  are 
also  invested  with  other  powers,  by  local  regulations.  Vide 
Blake's  Ch.  Pr.  26;  1  Madd.  Pr.  3;  1  Smith's  Ch.  Pr.  9,  19." 

By  our  statute  (Rev.  Stat.  1874,  p.  697,  title  "  Masters 
in  Chancery,"  section  6,)  "  master's  in  chancery,  in  their 
respective  counties,  shall  have  authority  to  take  depositions, 
both  in  law  and  equity,  to  administer  oaths,  to  compel  the 
attendance  of  witnesses,  take  acknowledgments  of  deeds  and 
other  instruments  in  writing,  and  in  the  absence  from  the 
county  of  the  judge,  to  order  the  issuing  of  the  writs  of 
habeas  corpus,  ne  exeat,  and  injunction,  and  perform  all  other 
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duties  which,  according  to  the  laws  of  this  State  and  the 
practice  of  courts  of  chancery,  appertain  to  the  office."  The 
seventh  section  of  the  same  chapter  also  empowers  masters 
in  chancery  to  award  the  issuing  of  writs  of  certiorari. 

It  would  seem  quite  clear,  therefore,  there  is  nothing  in 
the  origin  of  the  office,  or  in  the  nature  of  the  duties  to  be  dis- 
charged, which  renders  it  impossible  that  a  female  should  fill 
the  office. 

Our  constitution  does  not  forbid  females  holding  offices  of 
this  character, — and  there  is  no  such  prohibition  to  be  found 
in  any  statute. 

At  common  law,  females  were  incompetent  to  be  attorneys 
at  law,  and  to  hold  office,  in  general. 

At  our  September  term,  1869,  Mrs.  Myra  Bradwell  applied 
to  this  court  for  a  license  to  practice  as  an  attorney  and 
counselor  at  law,  and  her  request  was  refused,  because  of  her 
sex;  and  in  the  opinion  then  filed  it  was,  among  other 
things,  said:  "If  it  be  desirable  that  those  offices  which  we 
have  borrowed  from  the  English  law,  and  which,  from  their 
origin,  some  centuries  ago,  down  to  the  present  time,  have 
been  filled  exclusively  by  men,  should  also  be  made  access- 
ible to  women,  then  let  the  change  be  made,  but  let  it  be 
made  by  that  department  of  the  government  to  which  the 
constitution  has  entrusted  the  power  of  changing  the  laws." 
In  re  Bradwell,  55  111.  535. 

Presumably  in  response  to  this,  the  General  Assembly  passed 
an  act,  which  was  approved  on  the  22d  of  March,  1872,  the 
first  section  whereof  is  in  these  words:  "That  no  person 
shall  be  precluded  or  debarred  from  any  occupation,  pro- 
fession or  employment  (except  military)  on  account  of  sex: 
Provided,  that  this  act  shall  not  be  construed  to  affect  the 
eligibility  of  any  person  to  an  elective  office."  Kev.  Stat. 
1874,  p.  478. 

The  word  "profession"  was  doubtless  intended  to,  and 
certainly  does,  cover  the  exact  case  involved  In  re  Bradwell, 
supra,  and  that  word  is  not,  in  its  commonly  accepted  signi- 
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Mr.  Justice  Walker,  dissenting. 

fication,  appropriate  to  describe  the  occupancy  of  a  public 
office.  But  "occupation"  is  a  generic  term,  and  includes 
every  species  of  that  genus, — and  holding  or  discharging  the 
duties  of  a  public  office  is  one  species  of  occupation,  just  as 
carpentering,  tailoring,  farming,  etc.,  are  other  species  of 
occupation.  Webster,  in  denning  " occupation, "  mentions 
"office"  as  synonymous  with  "  avocation,"  "engagement," 
"calling,"  "trade,"  etc.,  and  as,  hence,  being  embraced 
within  the  definition  of  "occupation."  See  Unabridged 
dictionary,  titles  "occupation"  and  "office;"  and  to  the  same 
effect  is  Kojet's  "  Thesaurus   of  English  Words,"  625. 

The  saving  clause  embraced  by  the  proviso,  shows  that  it 
was  supposed  by  the  General  Assembly,  in  the  enactment  of 
this  statute,  that  "occupation"  includes  the  discharge  of  the 
duties  of  a  public  office, — for,  otherwise,  there  could  not 
have  been  the  slightest  imaginable  necessity  for  that  clause. 
Because  the  eligibility  of  women  to  office  generally — i.  e,, 
to  all  offices — was  presumed  to  be  affected,  it  was  necessary, 
in  order  to  confine  the  effect  of  the  statute  to  offices  filled  by 
appointment  only,  to  expressly  say,  "this  act  shall  not  be 
construed  to  affect  the  eligibility  of  any  person  to  an  elective 
office," — but  (implication)  it  may  affect,  that  is  to  say  will 
affect,  those  to  be  filled  by  appointment,  by  allowing  women 
as  well  as  men  to  be  appointed. 

In  our  opinion  appellant  was  eligible,  and  her  appoint- 
ment valid. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  direction  to  that  court  to  reverse  the 
judgment  of  the  circuit  court,  and  remand  the  cause  to  that 
court  for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 

Walker,  J:  I  am  unable  to  concur  in  the  construction 
given  to  the  statute  in  this  case,  and  hold  that  appellant, 
under  the  law,  is  ineligible  to  hold  the  office. 
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John  J.  Buck 

v. 

The  County  of  Hamilton. 

Filed  at  Mt.  Vernon  June  21,  1881. 

Appeal  from  an  Appellate  Court — what  is  a  final  judgment.  Where  the  judg- 
ment of  the  circuit  court  is,  by  the  Appellate  Court,  "reversed,  and  the  cause 
remanded  to  the  circuit  court  for  such  other  and  further  proceedings  as  to 
law  and  justice  shall  appertain,"  no  appeal  lies  from  the  Appellate  Court  to 
the  Supreme  Court  to  review  such  a  judgment,  it  being  in  no  sense  a  final 
judgment. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Hamilton  County;  the  Hon.  William  C.  Jones, 
Judge,  presiding. 

Mr.  T.  B.  Stelle,  and  Messrs.  Hall  &  Hogan,  for  the 
plaintiff  in  error. 

Mr.  William  Hamill,  and  Mr.  J.  C.  Edwards,  for  the 
defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  John  J.  Buck,  against  the  county 
of  Hamilton,  to  recover  money  which  he  alleges  was  due 
him  from  the  county  for  deputy  and  clerk  hire,  during  a 
period  he  was  clerk  of  tire  county  of  Hamilton.  On  the  trial 
in  the  circuit  court,  plaintiff  recovered  a  judgment,  in  the 
sum  of  $2132.38.  That  judgment,  on  the  appeal  of  the 
county  to  the  Appellate  Court,  was  reversed,  and  the  cause 
remanded.  The  plaintiff  brings  the  case  to  this  court  on 
error.  Our  opinion  is,  this  is  not  a  case  where  a  writ  of 
error  will  lie  from  the  Supreme  Court  to  the  Appellate 
Court.  The  Practice  act  provides,  that  "in  all  criminal 
cases,  and  in  all  cases  where  a  franchise  or  freehold,  or  the 
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validity  of  a  statute  is  involved,  and  in  all  other  cases  where 
the  sum  or  value  in  controversy  shall  exceed  $1000,  exclu- 
sive of  costs,  which  shall  be  heard  in  any  of  the  Appellate 
Courts  upon  errors  assigned,  if  the  judgment  of  the  Appel- 
late Court  be  that  the  order,  judgment  or  decree  of  the  court 
below  be  affirmed,  or  if  final  judgment  or  decree  be  rendered 
therein  in  the  Appellate  Court,  or  if  the  judgment,  order 
or  decree  of  the  Appellate  Court  be  such  that  no  further  pro- 
ceedings can  be  had  in  the  court  below  except  to  carry  into 
effect  the  mandate  of  the  Appellate  Court,  any  party  to  such 
cause  shall  be  permitted  to  remove  the  same  to  the  Supreme 
Court  by  appeal  or  writ  of  error."  It  will  be  perceived  the  case 
at  bar  falls  within  no  provision  of  this  statute.  The  judgment 
of  the  court  below  was  not  affirmed  by  the  Appellate  Court, 
no  final  judgment  was  entered  by  that  court  in  the  cause, 
nor  was  the  judgment  rendered  such  that  no  further  proceed- 
ings could  be  had  in  the  court  below  except  to  carry  into 
effect  the  mandate  of  the  Appellate  Court.  It  will  be 
observed  the  judgment  of  the  circuit  court  Avas  "reversed, 
and  the  cause  remanded  to  the  circuit  court  for  such  other 
and  farther  proceedings  as  to  law  and  justice  shall  apper- 
tain." The  statute  has  not  authorized  either  party  to  prose- 
cute either  an  appeal,  or  writ  of  error  from  the  Supreme 
Court  to  the  Appellate  Court  from  such  a  judgment.  The 
judgment  rendered  by  the  Appellate  Court  in  the  cause  was, 
in  no  sense,  final.  The  cause  may  now  be  pending  for  trial 
in  the  court  below,  and  it  can  not  now  be  known  but  the 
judgment  that  may  be  rendered  will  be  satisfactory  to  both 
parties.  At  all  events,  no  appeal  or  writ  of  error  lies  from 
such  a  judgment  to  this  court,  and  the  writ  of  error  sued  out 
herein  must  be  dismissed  for  want  of  jurisdiction  in  this 
court  to  hear  and  determine  it. 

Writ  of  Error  dismissed. 
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,  William  Hopkins  et  al. 

v. 
Edgar  A.  Medley  et  al. 

Filed  at  ML  Vernon  June  21,  1881. 

1.  Partition — defences  the  same,  whether  in  law  or  equity.  The  rights  of  the 
parties  to  a  suit  for  partition,  whether  brought  at  law  or  in  equity,  may  as 
effectually  be  enforced  in  one  forum  as  the  other.  The  only  difference  be- 
tween the  two  relates  to  the  mode  of  procedure. 

2.  Chancery — enjoining  legal  proceedings.  It  is  a  familiar  principle  that 
courts  of  equity  will  not  interpose  by  injunction  to  restrain  the  enforcement 
of  a  judgment  at  law,  where  the  rights  of  the  complainant  might  have  been 
enforced  and  protected  in  the  trial  at  law  to  the  same  extent  as  in  a  court  of 
equity,  where  no  fraud,  accident  or  mistake  has  intervened  to  deprive  him  of 
his  rights  in  the  legal  forum. 

3.  Where  the  defendant  in  a  petition  for  partition,  set  up  certain  equit- 
able defences,  which  were  disallowed,  and  on  his  appeal  the  decree  was  re- 
versed and  the  cause  remanded,  and  pending  the  appeal  the  defendant  filed 
a  bill  in  equity  against  the  petitioner,  setting  up  the  proceedings  under  the 
petition  and  the  same  equitable  matters  relied  upon  as  a  defence  in  the  pro- 
ceeding at  law,  and  praying  for  an  injunction  to  restrain  further  proceedings 
under  the  judgment  at  law,  and  for  a  partition  according  to  the  equities 
of  the  parties:  Held,  that  the  bill  was  properly  dismissed  on  demurrer,  the 
judgment  at  law,  as  to  the  defences  interposed,  being  conclusive  until  re- 
versed in  a  direct  proceeding  for  that  purpose,  and  that  where  an  appeal  was 
taken,  the  party  must  abide  the  result  of  it. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
Thomas  S.  Casey,  Judge,  presiding. 

Mr.  KiTFUS  Cope,  for  the  appellants: 

The  court  below  adopted  the  theory  that  the  court,  in  the 
proceeding  at  law  for  partition,  had  jurisdiction  to  hear  and 
determine  all  matters  set  up  in  complainants'  bill,  and  that 
they  not  being  set  up  by  cross-bill,  appellants  are  barred 
from  the  relief  now  sought. 

Prior  to  the  amendments  to  the  Partition  act,  in  1861  and 
1874,  questions  of  controverted  title  could  not  be  determined, 
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and  where  the  suit  was  at  law,  there  was  no  power  to  remove 
clouds.  Walker  v.  Laflin,  26  111.  475;  Ross  v.  Cobb,  48  id. 
113. 

A  proceeding  under  the  statute  was  purely  a  legal  one, 
and  dealt  only  with  the  legal  title.  Louvalle  v.  Menard,  1 
Gilm.  39;  Howey  v.  Goings,  13  111.  %9 5 ;  Greenup  v.Sewell,  18 
id.  51;  Gregory  v.  Gover  et  al.  19  id.  608;  Rowan  et  al.  v. 
Reed  et  al.  id.  21;  Labadie  v.  Hewitt,  85  id.  342;  Hess  v.Voss, 
52  id.  472. 

In  chancery  such  defence  as  may  be  made  by  plea  or 
answer  is  concluded  by  a  decree.  But  a  cross-bill  is  in  the 
nature  of  an  original  bill.  It  seeks  affirmative  relief,  and 
while,  where  a  proceeding  for  partition  is  in  chancery,  a 
defendant  may  seek  relief  by  a  cross-bill,  he  is  not  compelled 
to  do  so,  but  may  file  his  original  bill.  Adams'  Equity,  230, 
note  1;   7  Ired.  Equity,  94. 

Where  the  proceeding  is  at  law,  he  can  not  obtain  relief 
by  cross-bill,  but  must  proceed  by  original  bill.  Louvalle  v. 
Menard,  1  Gilm.  39 ;  Adams'  Equity,  230,  note  1.  These 
authorities  embrace  most  of  the  questions  presented  by  this 
record. 

Appellants  are  entitled  to  all  the  proceeds  of  the  sale  of 
the  lot  in  question  which  may  arise  from  the  enhanced  value 
because  of  the  improvements.  Louvalle  v.  Menard,  1  Gilm. 
39;  Donnell  v.  Mater,  7  Ired.  Eq.  94;  Adams'  Equity,  230, 
note  1;  Howey  v.  Goings,  13  111.  95;  Dean  v.  Omera,  47  id. 
121;  Kurtz  v.  Hibner,  55  id.  514;  Mahoney  v.  Mahoney, 
65  id.  406;  Roberts  v.  BecJcwith,  79  id.  246;  Labadie  v. 
Hewitt,  85  id.  342;  Borah  v.  Archer,  7  Dana,  176. 

Where  one  tenant  in  common  buys  in  an  outstanding  title 
or  incumbrance,  he  is  entitled  to  be  reimbursed.  Such  pur- 
chase inures  to  the  benefit  of  the  other  tenants.  Bracken  v. 
Cooper,  80  111.  221 ;  Louvalle  v.  Menard,  1  Gilm.  39;  Lllinois 
Land  Co.  v.  Bonner,  75  111.  317;  Buck  v.  Huston,  id.  343; 
Titsworth  v.  Stout,  49  id.  78;  Wilton  v.  Lazwell,  8Q  id.  29. 
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Mr.  F.  G.  Cockkell,  for  the  appellees : 

"We  are  at  a  loss  to  know  how  it  can  be  contended  by  any- 
one that  the  proceedings  for  partition,  under  the  statute,  and 
in  chancery,  are  not  concurrent  and  co-extensive  remedies, 
and  that  being  the  case,  whichever  power  gets  jurisdiction 
of  the  subject  matter  first  will  hold  it,  and  do  complete  jus- 
tice between  the  parties.  We  think  that  such  construction 
is  not  only  in  accordance  with  the  letter  but  the  spirit  of 
the  Partition  act.     Hurd's  Stat.  1880,  ch.  106,  p.  758,  sec.  1. 

It  is  contended,  that  while  the  court,  under  the  Partition 
act,  may  investigate  and  determine  all  questions  of  conflict- 
ing or  controverted  titles,  remove  clouds,  and  apportion 
incumbrances,  etc.,  it  can  not  adjust  the  equities  between  the 
parties  to  the  suit.  If  that  be  true,  we  are  at  a  loss  to  know 
what  the  legislature  meant  when  Section  39  was  passed.  We 
take  it  that  the  proceedings  for  partition,  under  the  statute, 
and  in  chancery,  as  stated  above,  are  concurrent  and  co-ex- 
tensive remedies.     Davis  v.  Hall  et  al.  92  111.  85. 

And  in  support  of  the  position  that  in  the  proceedings  for 
partition  under  the  statute  the  court  can  and  will  adjust  the 
equities,  we  refer  to  Gage  v.  Lightburn,  93  111.  248,  and 
HopJcins  et  al.  v.  Medley  et  al.  97  id.  402. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

Appellees  brought  a  petition  at  law  to  the  March  term, 
1880,  of  the  .Clay  county  circuit  court,  against  appellants,  for 
the  partition  of  lot  9,  block  20,  in  the  town  of  Flora,  this 
State.  Appellants,  by  their  attorney,  appeared  and  filed 
answers  to  the  petition,  setting  up  certain  equitable  defences, 
which  the  court  disallowed,  and  thereupon  entered  a  judg- 
ment directing  a  partition  of  the  premises,  in  conformity  with 
the  prayer  of  the  petition. .  On  appeal  to  this  court  the  judg- 
ment of  the  circuit  court  was  reversed  and  the  cause  remanded. 
Pending  the  appeal  in  this  court,  appellants  filed  a  bill,  on 
the  equity   side  of  the  Clay  county  circuit  court,  against  ap- 
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pellees,  setting  up  the  proceedings  under  the  petition  for 
partition  on  the  law  side  of  the  court,  and  the  same  equitable 
matters  relied  upon  as  a  defence  in  that  proceeding,  and 
praying  for  an  injunction  enjoining  all  proceedings  under 
the  judgment  for  partition,  and  for  a  partition  of  the  lot  in 
question  according  to  the  equities  of  the  parties,  as  they 
should  respectively  appear.  To  this  bill  appellees  filed  a 
general  demurrer,  which  was  sustained  by  the  court.  Appel- 
lants electing  to  stand  by  their  bill,  a  final  decree  was 
entered  dismissing  the  same,  and  the  appellants  bring  the 
case  here  by  appeal,  and  assign  for  error  the  sustaining  of 
the  demurrer  an,d  dismissal  of  the  bill. 

It  is  true,  as  claimed,  the  statute  expressly  recognizes  the 
distinction  between  partitions  at  law  and  in  equity,  yet  it 
does  not  therefore  follow  that  the  rights  of  the  parties  may 
not  be  as  fully  enforced  in  the  one  proceeding  as  the  other. 
The  primary  rights  of  the  parties  are  the  same,  in  either  case, 
and  may  be  enforced  as  effectually  in  one  forum  as  the  other. 
The  only  difference  between  the  two  relates  to  the  pro- 
cedure.     Gage  v.  Lightburn  et  al.  93  111.  248. 

When  the  partition  is  at  law,  the  rules  of  pleading  and 
practice  which  obtain  in  courts  of  law  control,  except  so  far 
as  modified  by  the  statute.  So,  the  practice  and  pleadings 
in  courts  of  equity  govern  when  the  partition  [is  in  equity. 
It  is  a  familiar  principle  that  courts  of  Equity  will  not  inter- 
pose, by  injunction,  to  restrain  the  enforcement  of  a  judg- 
ment at  law,  where  the  rights  of  the  complainant  might  have 
been  enforced  and  protected  in  the  trial  at  law,  to  the  same 
extent  as  in  a  court  of  equity.  Where  parties  are  sued  at  law, 
whatever  rights  they  may  have  with  respect  to  the  matter  in 
controversy,  whether  merely  defensive,  or  in  the  nature  of  a 
counter-claim,  that  are  equally  available  at  law  or  in  equity, 
it  is  their  duty  to  set  them  up  and  insist  upon  their  enforce- 
ment. In  such  case,  the  law  will  not  suffer  parties  to  lie  by 
until  a  judgment  has  gone  against  them,  and  then  permit 
them  to   go  into  a  court  of  equity  and   obtain  redress,  where 


1881.]  Estate  of  Schofield.  513 

Syllabus. 

no  accident,  fraud  or  mistake  has  intervened  to  deprive  them 
of  their  rights  in  the  legal  forum;  and  where,  as  in  the  pres- 
ent case,  they  make  this  defence  at  law,  which  is  disallowed 
by  the  court,  and  a  judgment  goes  against  them,  such  judg- 
ment is  conclusive  upon  them  till  reversed,  and  their  only 
remedy  is  by  an  appeal  to  the  proper  court  of  review;  and 
where,  in  such  case,  an  appeal  has  been  taken,  they  can  not, 
pending  the  appeal,  go  into  a  court  of  equity  for  the  enforce- 
ment of  their  rights.  They  must  abide  the  result  of  the 
appeal. 

Such  being  the  law,  it  follows  that  the  demurrer  was  prop- 
erly sustained  to  appellants'  bill,  and  there  was  no  error  in 
dismissing  it. 

Decree  affirmed. 


In  the  matter  of  the  Estate  of  William  H.  Schofield, 

deceased. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Administrator — when  chargeable  with  interest  on  estate  moneys.  The 
mere  fact  that  an  administrator  mingles  the  trust  funds  with  his  own  by 
depositing  the  money  belonging  to  the  estate  in  his  own  name,  as  he  does  his 
individual  money,  can  not  be  held  a  sufficient  ground  to  charge  him  with 
interest  on  the  same.  There  is  no  law  requiring  an  administrator  to  keep 
the  funds  of  the  estate  separate  and  distinct  from  his  own.  So  long  as  he 
has  the  money  belonging  to  the  estate  at  his  command,  ready  to  answer  the 
order  of  the  court,  this  is  all  the  law  requires. 

2.  The  latter  part  of  section  113,  chap.  3,  Rev.  Stat.  1874,  p.  124,  which 
requires  executors  and  administrators  to  be  charged  ten  per  cent  interest  on 
all  moneys  and  assets  in  their  possession  or  control  after  two  years  and  six 
months  from  the  date  of  their  letters,  is  intended  to  embrace  all  cases  in 
which  they  shall  be  chargeable  with  interest,  and  in  no  case  should  they  be 
held  liable  for  interest  until  after  that  time,  unless  they  shall  have  received 
interest  on  the  trust  fund. 

3.  Where  an  administrator,  by  his  report,  made  after  the  expiration  of  two 
years  from   the   grant   of  administration,  showed   a  certain   amount  in  his 
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hands,  and  no  debts  remained  unpaid,  it  was  held,  as  it  was  his  duty  to  have 
procured  an  order  of  distribution,  and  paid  out  the  same,  he  was  properly 
chargeable  with  ten  per  cent  interest,  after  two  years  and  six  months  from 
the  date  of  his  letters. 

Appeae  from  the  Appellate  Court  for  the  Fourth  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Alexander  county;  the  Hon.  David  J.  Baker,  Judge,  pre- 
siding. 

Mr.  Angus  Leek,  for  the  appellants : 

1.  It  is  a  familiar  principle  of  law,  that  an  executor, 
administrator,  or  other  trustee,  who  has  used  trust  funds  to 
his  own  profit,  is  chargeable  with  such  profits,  if  they  can  be 
ascertained,  or,  in  lieu  thereof,  with  interest  on  the  sum  used. 

Whitney  et  al.  v.  Peddicord  et  al.  63  111.  249 ;  Bond  et  ux.  v. 
LocJcwood,  33  id.  212;  Rowan  v.  Kirkpatrick,  14  id.  1 ;  Daffy 
v.  Duncan,  35  N.  Y.  (8  Tiff.)  187;  Bruner's  Appeal,  57  Pa. 
St.  46;  1  Perry  on  Trusts,  sec.  468;  2  Williams  on  Execu- 
tors, 1567,  et  seq.;  Jones  v.  Hoxall,  15  Beav.  392;  White  & 
Tudor's  Leading  Cases  in  Equity,  vol.  2,  part  1,  530;  Man- 
nlng  et  al.  v.  Executors  of  Manning,  1  Johns.  Ch.  R.  526; 
Schieffelin  v.  Steivart  et  al.  id.  620;  Anderson  v.  Gregg,  44 
Miss.  170;  Matter  of  Davis,  62  Mo.  450. 

2.  It  is  also  an  equally  well  settled  principle  of  law,  that 
trust  money  which  a  trustee,  who  is  a  trader,  keeps  with  his 
banker  in  his  OAvn  name,  will  be  presumed  to  be  employed  by 
him  in  trade,  since  he  obtains  in  his  business  the  advantage  of 
the  additional  credit  arising  from  increased  balances  in  his 
favor.  Sutton  v.  Sharpe,  1  Russ.  151  ;  Treves  v.  Townshend,  1 
Bro.  C.  C.  285 ;  In  re  Hilliard,  1  Ves.  Jr.  90  ;  Young  v.  Combe, 
4  Yes.  104;  Rock  v.  Bart,  11  id.  61;  Williams  v.  Powell,  15 
Beav.  461;  Milland  v.  Gray,  2  Coll.  295;  1  Perry  on 
Trusts,  sec.  468;  Vernor's  Estate,  6  Watts,  250;  MeCalVs 
Estate,  1  Ash.  357;  Duffy  v.  Duncan,  35  N.  Y.  187;  Estate 
of  McQueen,  44  Cal.  584;  2  Williams  on  Executors,  1572; 
White  &  Tudor's    Leading   Cases   in  Equity,  vol.    2,  part  1, 
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530;  Matter  of  Davis,  62  Mo.  450;  Robinet's  Appeal,  12 
Casey,  174;  Wistarxs  Appeal,  4  P.  F.  Smith,  60;  Hess' 
Estate,  18  id.  454;  Bispham's  Prin.  of  Equity,  sec.  142; 
Ex  parte  Townsend,  15  Ves.  470. 

3.  It  is  well  settled  in  the  United  States,  that  where  an 
executor,  guardian,  or  other  trustee,  mingles  the  trust  fund 
with  his  own,  he  is  liable  for  interest.  Munford  v.  Hurray, 
6  J.  C.  R.  1;  Beverley s  v.  Miller,  6  Munford,  99  ;  Diffenderf- 
fer  v.  Winder,  3  G.  &  J.  341;  Jacot  v.  Emmett,  11  Paige, 
142;  Garniss  v.  Gardiner,  1  Edw.  Ch.  128;  Spear  v.  Tink- 
ham,  2  Barb.  Ch.  211 ;  Peyton  v.  Smith,  2  Dev.  &  Batt.  Eq. 
325;  Jameson  v.  Shelby,  2  Humph.  198;  Dyott's  Estate,  2  W. 
&  S.  565;  Kerr  v.  Laird,  27  Miss.  544;  Robinet's  Appeal, 
12  Casey,  174;  Wistar's  Appeal,  4  P.  F.  Smith,  60;  Hess' 
Estate,  18  id.  454;  Bispham's  Prin.  of  Eq.  sec.  142. 

4.  In  cases  of  gross  misconduct,  as,  the  employment  of 
the  funds  by  the  trustee  in  his  own  business,  and  a  refusal  to 
account  for  the  profits,  compound  interest  may  be  allowed. 
Schieffelin  v.  Stewart,  1  Johns.  Ch.  620;    Ga,rnissv.  Gardiner , 

I  Edw.  Ch.  128;  Vanderheyden  v.  Vanderheyden,  2  Paige, 
287;  Latimer  v.  Hanson,  1  Bland,  51;  Diffenderffer  v. 
Winder,  3  G.  &  J.  341;  Wright  v.  Wright,  2  McCord's  Ch. 
185 ;  Hodge  v.  Hawkins,  2  Dev.  &  Batt.  566 ;  Swindall  v. 
Swindall,  8  Ired.  Eq.  286;  Greening  v.  Fox,  12  B.  Mon.  190; 
Harland's  Accounts,  5  Rawle,  329 ;  Luhen's  Appeal,  7  W.  & 
S.  48;  Hough  v.  Harvey,  71  111.  72;  Ufo'ca  Ins.  Co.  v.  Lynch, 

II  Paige,  524;  Barney  v.  Saunders,   16  How.  (U.  S.)  542. 

5.  An  administrator  has  no  right  to  hold  moneys  of  an 
estate  in  his  hands  over  and  above  what  are  necessary  for  the 
payment  of  debts.      Carts  v.  Brooks,  71  111.  126. 

Mr.  Samuel  P.  Wheeler,  for  the  administrator: 

Under  our  system  it  is  not  sufficient  to  charge  an  adminis- 
trator with  interest  to  simply  show  that  he  has  mingled  the 
funds  of  the  estate  with  his  own,  or  that  he  has  employed 
such  funds  in  the  prosecution  of  his  private  business. 
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The  line  of  decisions  respecting  the  liability  of  guardians 
for  interest  can  not  be  regarded  as  authority  on  the  question 
under  consideration,  because  the  statutory  provisions  are 
entirely  different.  The  guardian  is  required  to  put  his  ward's 
money  at  interest.  An  administrator  can  not  do  so.  The 
statute  makes  the  administrator  liable  to  ten  per  cent  interest 
on  all  moneys  in  his  hands,  after  two  years  and  six  months 
from  the  grant  of  letters.  This  excludes  the  idea  that  he  can 
be  charged  with  any  interest  before  that  time. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  in  the  county  court  of  Alexander 
county,  to  compel  John  B.  Phillips,  administrator  of  the 
estate  of  William  H.  Schofield,  deceased,  to  account  for 
interest  on  money  received  by  him  as  administrator  during 
the  time  the  estate  was  being  settled. 

On  the  hearing  in  the  county  court,  the  administrator  was 
charged  with  interest,  at  the  rate  of  six  per  cent,  on 
balances  remaining  in  his  hands,  from  the  20th  day  of 
April,  1871,  until  the  expiration  of  two  years  and  six  months 
from  the  19th  day  of  April,  1871,  the  date  of  his  appointment 
as  administrator,  and  ten  per  cent  after  that  date  until  final 
distribution,  amounting  to  the  sum  of  $868.37.  On  appeal 
to  the  circuit  court  the  judgment  was^educed  to  the  sum  of 
$390.22,  the  administrator  being  charged  with  interest  only 
after  the  expiration  of  two  years  and  six  months  from  the 
date  of  letters  of  administration.  This  finding  of  the  circuit 
court  was  affirmed  in  the  Appellate  Court. 

It  appears,  from  the  evidence,  that  the  administrator  made 
three  reports  to  the  county  court.  The  first  was  dated 
December  26,  1872.  It  shows  the  receipt  of  $3187.51,  and 
the  payment  of  $433.25,  leaving  a  balance  in  the  hands  of 
the  administrator  of  $2754.26.  On  the  21st  day  of  August, 
1874,  a  second  report  was  made,  in  Avhich  the  administrator 
charges  himself  with  the  balance  on  hand  at  the  last  settle- 
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ment,  and  then  shows  that  he  has  paid  out  in  the  settlement 
of  the  estate,  in  the  aggregate,  the  sura  of  $1120.67,  leaving 
a  balance  in  his  hands  of  $1633.59.  In  this  report  the 
administrator  states  that  all  the  debts  have  been  paid,  but 
asks  that  the  time  for  final  settlement  be  extended,  to  enable 
him  to  collect  a  demand  of  $1600  from  the  estate  of  the 
grandfather  of  the  deceased,  in  New  York.  On  the  23d  day 
of  February,  1876,  a  third  and  final  report  was  filed,  in 
which  the  administrator  charges  himself  with  the  balance  on 
hand  at  the  time  the  second  report  was  made,  $1633.59.  He 
also  charges  himself  with  $1747.10,  received  on  July  21, 1875, 
from  the  estate  of  Jesse  Schofield,  making  a  total  sum  of 
$3380.69.  He  also  claimed  credit  for  the  sum  of  $150, 
leaving  a  balance  in  his  hands,  to  be  distributed  to  the  heirs 
of  the  deceased,  of  $3230.69. 

It  appears,  from  the  evidence,  that  among  the  moneys 
received  by  the  administrator  was  a  draft  on  New  York,  for 
the  sum  of  $2931.51,  received  April  22,  1871.  This  the 
administrator  deposited  in  the  City  National  Bank  of  Cairo, 
in  his  individual  name.  Also  a  draft  on  New  York,  received 
July  21,  1875,  which  he  deposited  in  the  name  of  J.  B.  Phelps 
&  Son.  The  administrator  kept  no  account  in  his  name  as 
administrator,  audit  is  contended,  as  he  mingled  the  trust  funds 
with  his  own  individual  funds,  he  is  liable  for  interest.  The 
mere  fact  that  an  administrator  mingles  the  trust  funds  with 
his  own  by  depositing  the  money  belonging  to  the  estate  in 
his  own  name,  as  he  does  his  individual  money,  can  not  be 
held  a  sufficient  ground  to  charge  the  administrator  with 
interest.  We  are  aware  of  no  law  which  requires  an  admin- 
istrator to  keep  the  funds  belonging  to  the  estate  separate  and 
distinct  from  his  own  funds,  and  in  the  absence  of  a  legal 
requirement  no  liability  can  be  incurred.  It  might,  perhaps, 
be  a  good  practice  for  an  administrator  to  keep  the  trust 
funds  entirely  separate  from  his  own  funds,  and  where  he 
deposits  in  a  bank,  open  the  account  in  his  name,  as  adminis- 
trator;  but  so   long   as  the    administrator    has    the    monev 
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belonging  to  the  estate  at  his  command,  ready  to  answer  the 
order  of  the  court,  this  is  all  that  the  law  requires. 

Prior  to  1872,  in  this  State,  we  have  never  had  any  statute 
requiring  an  administrator,  in  any  case,  to  account  for  interest; 
but  in  the  absence  of  a  statute  on  the  subject,  under  the 
common  law  an  administrator,  as  a  general  rule,  has  been  held 
chargeable  with  interest  whenever  he  receives  interest,  uses 
the  money,  or  retains  it  an  unreasonable  time  after  he  ought 
to  pay  it  over  to  claimants  or  account  to  the  court.  Rowan 
v.  Kirkpatrick,  14  111.  1;    Whitney  v.  Peddicord,  63  111.  249. 

It  is  not  within  the  scope  of  an  administrator's  duty,  in  any 
case,  to  loan  the  funds  belonging  to  an  estate,  but  the  law 
requires  him  to  collect  all  debts  due  the  estate  as  speedily 
as  possible,  pay  all  claims  allowed,  and  upon  the  expiration 
of  the  two  years  allowed  for  the  presentation  of  claims, 
divide  the  remaining  assets  among  the  legal  representatives 
of  the  deceased;  but  as  before  observed,  at  common  law,  if  an 
administrator  should  receive  interest,  as  he  is  but  a  trustee, 
and  could  not  speculate  with  the  trust  funds,  he  has  been  held 
accountable  in  some  cases  for  the  payment  of  interest. 

In  1872  the  legislature  passed  an  act  in  regard  to  the 
liability  of  administrators  to  pay  interest,  which  is  now  sec. 
113,  chap.  3,  Eev.  Stat.  1874,  p.  124.  The  first  part  of  the 
section  makes  it  the  duty  of  county  courts  to  enforce  the  set- 
tlement of  estates  within  the  time  pi*escribed  by  law.  The 
section  then  concludes  as  follows:  aAll  moneys,  bonds, 
notes  and  credits  which  any  administrator  or  executor  may 
have  in  his  possession  or  control,  as  property  or  assets  of  the 
estate,  at  a  period  of  two  years  and  six  months  from  the  date 
of  his  letters  testamentary  or  of  administration,  shall  bear 
interest,  and  the  executor  or  administrator  shall  be  charged 
interest  thereon  from  said  period  at  the  rate  often  per  cent, 
or  after  two  years  and  six  months  from  any  subsequent  time 
that  he  may  have  discovered  and  received  the  same,  unless 
good  cause  is  shown  to  the  court  why  such  should  not  be 
taxed." 
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Prior  to  the  passage  of  this  act  we  had  no  statute  on  the 
subject,  and  the  common  law  rule  applicable  to  trustees  pre- 
vailed; but  since  this  act  has  become  the  law  of  the  State,  we 
must  look  to  it,  and  to  it  alone,  as  the  law  which  creates  the 
liability  of  an  administrator  or  executor  to' pay  interest,  if  any 
exists.  This  section  of  the  act,  it  is  true,  does  not  in  express 
terms  declare  that  an  administrator  or  executor  shall  not  be 
liable  for  interest  before  the  expiration  of  two  years  and 
six  months  from  the  date  letters  were  granted,  but  when  it 
is  considered  in  connection  with  section  111  and  section  112, 
it  is  manifest  that  such  is  its  proper  construction. 

Section  111,  as  will  be  observed,  requires  executors  and 
administrators  to  exhibit  accounts  of  their  administration  for 
settlement  to  the  county  court  at  the  first  term  after  the 
expiration  of  one  year  from  the  date  of  their  letters,  and  in 
like  manner  every  twelve  months  thereafter,  or  sooner  if 
required,  until  the  duties  of  their  administration  are  fully 
completed. 

Section  112  requires  the  court,  upon  every  such  settlement, 
to  ascertain  the  whole  amount  of  moneys  and  assets  belonging 
to  the  estate  which  have  come  into  the  hands  of  the  executor 
or  administrator,  and  the  whole  amount  of  debts  established 
against  the  estate;  and  if  there  is  not  sufficient  to  pay  the 
whole- of  the  debts,  the  moneys  on  hand  shall  be  apportioned 
among  the  several  creditors  pro  rata,  and  the  court  shall 
order  the  administrator  or  executor  to  pay  the  claims  which 
have  been  allowed,  according  to  such  apportionment. 

Under  the  operation  of  these  two  sections,  if  the  county 
court  discharges  its  duty  and  compels  an  annual  accounting, 
as  it  should  do,  the  administrator  would  not  retain  in  his 
hands  any  great  amount  of  money,  and  hence  the  question 
of  payment  of  interest  would  not  arise.  It  was,  no  doubt, 
intended  by  the  enactment  of  sections  111  and  112,  that  the 
administrator  or  executor  would,  during  the  two  years  after 
the  grant  of  letters,  pay  out  the  funds  belonging  to  the  estate 
about  as  fast  as  they  were  collected,  and  hence  no  provision 
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was  made  requiring,  in  any  case,  the  payment  of  interest  until 
the  expiration  of  two  years  and  six  months  after  the  grant 
of  letters.  If,  however,  after  that  time,  the  administrator  or 
executor  retained  money  in  his  hands,  it  is  right  that  he 
should  account  for  interest,  for  the  reason  that  by  a  proper 
discharge  of  his  duty  the  estate  might  be  settled  before  that 
time,  and  the  moneys  paid  over. 

We  are,  therefore,  of  opinion  that  the  legislature,  in  framing 
the  section  of  the  statute  supra,  intended  that  the  statute  so 
enacted  should  embrace  all  cases  in  which,  an  administrator 
or  executor  should  be  chargeable  with  interest,  and  in  no 
case  should  they  be  held  liable  for  interest  until  after  the 
expiration  of  two  years  and  six  months  from  the  grant  of 
letters,  unless  they  had  received  interest  on  the  trust  funds 
before  that  time.  If  such  was  not  the  intention,  doubtless 
the  legislature,  while  it  was  legislating  on  the  subject,  would 
have  otherwise  provided.  If  it  had  been  intended  to  hold 
an  administrator  or  executor  liable  for  interest  in  any  case 
before  the  expiration  of  two  years  and  six  months  from  the 
date  of  letters,  surely,  while  legislation  was  being  had  on  the 
subject,  a  provision  of  that  character  would  have  been  in- 
serted in  the  act. 

The  administrator  has  assigned  a  cross-error  that  the 
amount  with  which  he  was  charged  in  the  circuit  court 
is  too  much.  The  argument  is,  that  he  should  be  charged 
only  with  interest  on  $1633.59,  after  he  received  the  money 
from  New  York.  The  circuit  court  charged  the  admin- 
istrator with  interest,  at  ten  per  cent,  on  all  moneys  that 
he  retained  in  his  hands  after  the  expiration  of  two  years 
and  six  months  from  the  date  of  his  letters,  and  in  our  judg- 
ment this  was  correct.  At  the  time  the  second  account  was 
rendered,  no  debts  remained  unpaid,  and  no  reason  appears 
why  the  administrator  did  not  procure  an  order  of  distribu- 
tion, under  which  he  could  pay  out  the  money  then  in  his 
hands.  After  making  the  second  report,  no  reason  existed 
for  retaining   the  assets   of  the  estate  in  his  hands,  and  as 
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he  did  so  in  disregard  of  his  plain  duty,  we  think  the  court 
did  right  in  charging  him  with  interest,  as  required  by  the 
statute. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Caieo 

v. 

Fredolin  Bross. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  Supreme  Court — jurisdiction — validity  of  a  statute.  The  statute  pro- 
viding for  writs  of  error  from  and  appeals  to  this  court,  in  cases  where  the 
validity  of  a  statute  is  involved,  was  not  intended  to  embrace  all  cases  in- 
volving the  validity  of  a  statute,  in  the  extended  sense  of  the  term.  It  was 
intended  to  apply  only  where  the  validity  of  the  statute,  as  originally  passed, 
is  "the  primary  subject  of  inquiry,  and  not  where  its  validity  is  incidental  or 
collateral  to  the  main  controversy. 

2.  Where  a  city  charter  gave  power  to  license  merchants,  and  provide  a 
penalty  for  carrying  on  the  business  without  a  license,  and  the  city  after- 
wards adopted  the  General  Incorporation  act,  which  authorized  licenses,  but 
did  not  name  merchants  in  the  clause,  and  the  only  question  presented  was 
whether  the  power  in  the  original  charter  was  repealed  by  implication,  it 
was  held,  that  the  validity  of  a  statute  was  not  involved,  within  the  meaning 
of  the  term  in  the  law  providing  for  appeals  and  writs  of  error,  and  that  a 
writ  of  error  from  the  Supreme  Court  to  the  trial  court  directly,  did  not  lie. 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county ; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  plaintiff  in  error. 

Messrs.  Linegar  &  Lansden,  for  the  defendant  in  error. 

Mr.v'  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  an    action  instituted  by  plaintiff  in  error  before 
a  police   magistrate,  to   recover   from   defendant  in   error  a 
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penalty  of  ten  dollars,  imposed  by  an  alleged  ordinance  of  the 
city  of  Cairo,  for  carrying  on  the  business  of  a  merchant 
within  the  corporate  limits  of  the  city  during  the  month  of 
February,  1879,  without  having  first  procured  a  license  for 
that  purpose,  as  required  by  the  provisions  of  the  supposed 
ordinance.  There  was  a  judgment  for  the  defendant  before 
the  magistrate,  and  the  city  appealed  to  the  circuit  court  of 
Alexander  county,  where  a  similar  conclusion  was  reached, 
and  the  present  writ  of  error  is  prosecuted  to  reverse  the 
judgment  of  the  circuit  court. 

As  the  amount  involved  in  this  litigation  is  only  ten  dol- 
lars, it  follows,  that  unless  the  case  can  be  brought  within 
some  of  the  statutory  exceptions  which  permit  certain  classes 
of  cases  to  be  brought  from  circuit  courts  to  this,  without 
passing  through  the  Appellate  Court,  the  present  writ  of 
error  will  have  to  be  dismissed  for  want  of  jurisdiction  in 
this  court  to  hear  it. 

It  appears  the  city  of  Cairo  was  organized  in  1867,  under 
a  special  act  of  the  legislature,  by  the  provisions  of  which  it 
was  authorized  to  license  a  number  of  trades  and  occupations, 
including  that  of  merchants.  In  the  exercise  of  this  power, 
the  city  passed  an  ordinance  requiring  all  merchants  doing 
business  within  the  corporate  limits  of  the  city  to  procure 
licenses  for  the  carrying  on  of  such  business,  and  imposing 
a  penalty  of  ten  dollars  for  every  breach  of  such  ordinance. 
In  January,  1873,  plaintiff  in  error  adopted  the  provisions 
of  the  General  Incorporation  law,  and  was  regularly  re- 
organized under  it,  and  from  thence  until  the  present  time 
has  been  acting  under  its  provisions. 

While  the  General  Incorporation  law  authorizes  the  cor- 
porate authorities  of  cities  to  license  certain  trades  and  occu- 
pations, yet  it  does  not,  like  the  special  charter  under  which 
plaintiff  in  error  was  originally  organized,  authorize  the 
licensing  of  merchants;  and  moreover,  section  6,  article  1, 
of  the  General  Incorporation  act,  provides,  that  "from  the 
time   of  such   organization  or  change  of  organization,   the 


1881.]  City  of  Cairo  v.  Bross.  523 

Opinion  of  the  Court. 

provisions  of  this  act  shall  be  applicable  to  such  cities  and 
villages,  and  all  laws  in  conflict  therewith  shall  no  longer 
b£  applicable,  but  all  laws  or  parts  of  laws  not  inconsistent 
with  the  provisions  of  this  act  shall  continue  in  force,  and 
applicable  to  any  such  city  or  village,  the  same  as  if  such 
change  of  organization  had  not  taken  place."  And  the  11th 
section  of  same  article  provides,  that  "  all  ordinances,  reso- 
lutions and  by-laws  in  force  in  any  city  or  town  when  it 
shall  organize  under  this  act,  shall  continue  in  force  and 
effect  until  repealed  or  amended,  notwithstanding  such 
change  of  organization ;  and  the  making  of  such  change  of 
organization  shall  not  be  construed  to  effect  a  change  in  the 
legal  identity,  as  a  corporation,  of  such  city  or  town." 

Under  these  provisions  of  the  former  and  present  charters 
of  the  city,  the  right  of  plaintiff  in  error  to  recover,  assum- 
ing the  facts  otherwise  show  a  cause  of  action,  turns  upon 
whether  the  ordinance  in  question  ceased  to  be  operative  by 
reason  of  the  adoption  by  the  city  of  its  present  charter,  and 
this,  of  course,  depends  upon  whether  the  two  acts  are 
inconsistent,  so  far  as  they  relate  to  the  power  of  the  city  to 
tax  or  license  merchants.  For  if  they  are,  by  the  express 
provision  of  section  6  of  article  1  of  the  General  Incorporation 
act,  above  cited,  the  provision  in  the  special  charter  author- 
izing the  licensing  of  merchants,  upon  the  adoption  of  the 
general  charter  was  thereby  repealed,  and,  as  a  matter  of 
course,  the  ordinance  fell  with  it.  So,  more  shortly  stated, 
the  right  of  recovery  in  this  case  depends  upon  whether  the 
provision  in  the  special  charter  authorizing  the  licensing  of 
merchants  is  still  in  force  or  not,  and  in  this  sense  the  case 
may  be  said  to  involve  the  validity  of  a  statute,  and  we  pre- 
sume it  is  brought  here  upon  that  hypothesis,  for  we  can 
conceive  of  no  other  ground  that  affords  the  slightest  pretext 
for  bringing  it  here. 

But  does  the  case  involve  the  validity  of  a  statute,  within 
the  meaning  of  the  act  providing  for  writs  of  error  from  and 
appeals  to  this  court  ?     In  the  more  extended  sense  of  the 


524  City  of  Cairo  v.  Beoss.  [June 

Opinion  of  the  Court. 

term,  the  validity  of  a  statute  may  be  said  to  be  involved  in 
every  case  where  controverted  statutory  rights  are  the  sub- 
ject of  litigation,  for  in  every  such  case  the  existence  of  the 
rights  themselves  depends  upon  the  validity  of  the  statute 
from  which  they  are  supposed  to  arise;  but  it  is  clear  the 
statute  in  question  was  not  intended  to  include  all  cases 
involving  the  validity  of  a  statute,  in  this  extended  sense  of 
the  term,  nor  do  we  believe  it  was  intended  to  extend  to 
cases  like  the  present,  where  the  question  of  validity  is  inci- 
dental or  collateral  to  the  main  inquiry.  As  we  understand 
it,  the  statute  was  intended  to  apply  only  where  the  validity 
of  a  statute,  as  originally  passed,  is  the  primary  inquiry. 
No  question  of  that  kind  is  presented  in  the  present  case. 

It  is  conceded  the  special  charter  was  a  valid  law  when 
originally  adopted,  and  so  continued  up  to  the  time  of  the 
change  of  the  organization  under  the  general  law,  and  the 
only  question  here  made  is,  whether  the  adoption  of  the 
general  charter  in  effect  abrogated  or  repealed  a  specific 
provision  in  the  special  charter  not  embodied  in  the  gen- 
eral law.  The  primary  question  thus  presented  is  one  of 
judicial  construction,  and  not  of  legislative  power.  It  looks 
to  the  effect  of  a  subsequent  statute  upon  a  specific  provision 
in  a  prior  one,  where  the  power  of  the  legislature  to  pass 
both  acts  is  not  questioned.  In  short,  we  are  of  opinion  that 
the  statute  applies  only  in  cases  where  it  is  claimed  that  the 
statute  affecting  the  controversy  is  void  or  invalid  ab  initio, 
and  as  no  such  claim  is  made  here,  it  follows  that  it  has  no 
application  to  this  case,  and  that  the  present  writ  of  error 
was  therefore  improvidently  suecj  out,  and  must,  for  that 
reason,  be  dismissed. 

Writ  of  Error  dismissed. 
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Henry  Lewis 

v. 

William  J.  Ward. 

Filed  at  Mi.  Vernon  June  21,  1881. 

1.  Tax  title — who  may  purchase  at  tax  sale.  A  purchase  of  land  at  a  sale 
for  taxes  by  one  whose  duty  it  was  to  pay  the  taxes,  will  operate  as  a  pay- 
ment of  the  taxes  only,  and  the  purchaser  will  not  be  permitted  to  acquire 
any  title  by  such  a  purchase. 

2.  Where  the  land  of  the  party  making  the  purchase  was  taxed  as  one 
parcel  with  that  of  another,  and  the  whole  is  sold  together,  no  title  will  pass 
to  the  purchaser  or  his  assignee.  Before  he  can  purchase  he  must  pay  the 
taxes  on  the  part  owned  by  him,  and  he  may  then  acquire  a  title  to  the  other 
part  of  the  tract,  the  same  as  a  stranger. 

3.  If  a  person  owning  a  part  of  a  tract  of  land  is  furnished  with  money 
to  pay  the  taxes  on  the  entire  tract,  no  matter  by  whom  he  is  so  furnished, 
which  he  assumes  to  pay,  but  does  not,  he  will  be  disqualified  from  becom- 
ing the  purchaser  of  the  land  at  a  tax  sale. 

Appeal  from  the  Circuit  Court  of  Massac  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  J.  F.  McCartney,  for  the  appellant 

Messrs.  Linegar  &  Lansden,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  ejectment,  and  was  brought  by 
William  J.  Ward  against  E.  B.  Cropper,  Charles  Cropper 
and  James  W.  House.  Service  was  only  had  on  two  of 
defendants,  and  afterwards  the  suit  was  dismissed  as  to 
Charles  Cropper.  Defendants  upon  whom  service  was  had 
failing  to  appear  and  plead,  judgment  was  rendered  against 
them  by  default,  and  a  writ  of  possession  awarded.  Subse- 
quently, Henry  Lewis,  upon  filing  an  affidavit  that  he  was 
the  real  party  in  interest,  and  that  defendants  named  were 
his  tenants,  was  substituted  defendant  instead  of  the  original 
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parties,  and  after  paying  the  costs  of  the  suit  to  that  date 
was  awarded  a  new  trial,  under  the  statute.  On  the  second 
trial,  the  court  found  plaintiff  was  the  owner  in  fee  of  the 
lot  of  ground  described  in  the  declaration,  and  defendant  was 
guilty  of  withholding  the  possession,  and  from  the  judgment 
pronounced  defendant  brings  the  case  to  this  court  on  appeal. 

It  is  conceded  a  'prima  facie  case  was  made  that  would 
authorize  a  recovery,  by  proof  that  Beeson  was  in  possession 
of  the  property,  under  claim  of  ownership,  and  of  a  convey- 
ance by  him  to  plaintiff.  But  that,  it  is  insisted,  was  defeated 
by  showing  a  better  title  in  defendant, — that  is,  the  title  it  is 
conceded  plaintiff  had,  was  divested  by  a  tax  title  acquired 
under  the  laws  of  this  State.  The  defence  rests  solely  on  the 
validity  of  the  tax  title  under  which  defendant  claims  to  be 
the  owner  in  fee  of  the  property. 

It  appears,  from  the  evidence,  plaintiff  was  the  owner  of 
the  north  half  of  lot  316,  block  28,  all  of  which  seems  to 
have  been  assessed  to  him,  and  upon  which  back  taxes  for 
the  years  1872  to  1874,  both  years  inclusive,  remained  unpaid. 
Judgment  was  rendered  against  the  whole  tract  of  land  for 
the  delinquent  taxes  for  the  years  mentioned,  as  well  as  for 
the  taxes   of  1875,  amounting   in   the  aggregate  to   $88.40. 

Before  the  judgment  for  taxes  was  obtained,  Woodward 
became  the  owner  of  fifty  feet  off  the  north  side  of  the  north 
half  of  lot  316,  under  a  sheriff's  sale  of  the  property  of 
plaintiff,  leaving  twenty-five  feet,  the  property  now  in  con- 
troversy, remaining  in  plaintiff.  There  is  some  evidence 
tending  to  show  that  Woodward  was  furnished  by  his  grantor 
with  money  with  which  to  pay  the  tax  on  the  entire  property, 
but  whether  he  was  or  not,  he  did  not  pay  the  taxes,  and  at 
the  tax  sale  he  purchased  the  whole  of  the  north  half  of  lot 
316,  which,  of  course,  included  his  own  as  well  as  plaintiff's 
part  of  the  lot.  At  the  tax  sale  Woodward  received  the 
usual  certificate  of  purchase,  which  he  afterwards  assigned  to 
Joseph  R.  Pitts.  Upon  an  affidavit  showing  a  compliance 
with  the   statute  being  filed  in  the  proper  office,  the   county 
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clerk  made  Pitts  a  tax  deed  for  the  whole  property.  It 
also  appears  Woodward  conveyed  to  Pitts  the  same  land  sold 
on  execution  to  McMahan,  and  which  McMahan  had  pre- 
viously conveyed  to  him.  After  Pitts  obtained  his  tax  deed 
to  the  whole  tract  sold,  he  conveyed  that  part  now  in  con- 
troversy to  defendant,  and  it  is  that  tax  deed  defendant 
insists  divests  plaintiff  of  all  the  title  he  had  in  the  property, 
and  vests  him  with  the  paramount  title. 

The  law  is  well  settled,  that  certain  persons,  on  account  of 
their  relations  to  the  property  or  their  obligation  to  pay  the 
taxes  thereon,  are  forbidden  by  the  policy  of  the  law  to 
become  purchasers  of  the  lands  at  a  tax  sale.  The  rule 
admits  of  no  exception,  that  a  purchase  by  one  whose  duty 
it  is  to  pay  the  taxes  operates  as  payment,  and  nothing  more. 
Where  it  is  made  to  appear  it  was  the  duty  of  the  party  to 
pay  the  taxes  on  the  lands,  the  disqualification  at  once 
attaches,  and  a  purchaser  will  not  be  permitted  to  derive  an 
advantage  from  that  which  it  was  his  plain  duty,  under  the 
law,  to  do.  The  rule  on  this  subject  is  plain,  and  is  so  just 
that  it  commends  itself  to  the  common  judgment  as  right. 
The  only  difficulty  lies  in  the  application  of  the  rule  to  par- 
ticular cases.  It  has  been  extended  to  a  case  where  the  land 
of  the  party  making  the  purchase  was  taxed  as  one  parcel 
with  that  of  another,  and  the  whole  sold  together.  That  is 
precisely  the  case  here.  The  whole  of  the  north  half  of  lot 
316  was  assessed  to  plaintiff.  Of  the  north  half  of  the 
lot  plaintiff  at  the  time  owned  twenty-five  feet,  and  Wood- 
ward owned  the  other  fifty  feet.  The  entire  tract  was  sold  as 
it  was  assessed,  as  one  parcel,  and  was  purchased  by  Wood- 
ward, who  owned,  as  has  been  seen,  two-thirds  of  the 
property  sold  to  himself.  These  facts  bring  the  case  clearly 
within  the  inhibition  of  the  principle  stated.  A  case  exactly 
in  point  is  Coolley  v.  Waterman,  16  Mich.  366.  In  this  case, 
as  in  that,  the  sale  was  entire  and  indivisible,  and  resulted 
from  the  neglect  of  the  purchaser  to  pay  the  taxes  on  his 
own  land.     Had  the  purchaser  first  paid  his  own  proportion 
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of  the  taxes  assessed  on  his  lands,  his  relation  to  the  residue 
of  the  property  and  the  taxes  would  then  have  been  that  of 
a  stranger,  owing  no  duty  to  the  land  or  the  tax,  and  the  dis- 
qualification resting  upon  him  would  have  been  removed. 
That  he  did  not  do3  but  chose,  for  some  reason,  to  purchase 
the  whole  tract  of  land  for  the  entire  amount  of  taxes  due 
upon  it,  the  largest  portion  of  which  it  was  his  duty  to  pay. 
Under  the  circumstances,  the  purchase  at  the  tax  sale  operated 
as  payment  of  the  taxes  assessed  against  the  land,  and  neither 
the  purchaser  nor  his  assignee  could  derive  any  valid  title 
under  the  sale. 

There  is  another  view  that  may  be  taken  of  the  case,  that 
leads  to  the  same  conclusion.  Evidence  was  introduced  that 
tends  strongly  to  show  that  Woodward  was  furnished  with 
money  to  pay  the  taxes  on  the  entire  tract  of  land,  and  it 
may  be  the  court  below  so  found.  Treating  the  finding  of 
the  court  below  on  a  question  of  fact  as  we  would  treat  the 
finding  of  a  jury,  it  would  be  the  duty  of  this  court  to 
regard  the  fact  as  well  found,  there  being  evidence  tending  to 
establish  this  controverted  fact  in  the  case.  Assuming  that 
fact  well  found,  as  we  are  warranted  in  doing,  if  Woodward 
was  furnished  with  money  to  pay  the  taxes .  on  the  entire 
north  half  of  the  lot,  no  matter  who  furnished  it  to  him,  he 
was  disqualified  thereafter  from  becoming  a  purchaser  of  the 
land  at  a  tax  sale.  Otherwise,  it  would  permit  him  to  take 
an  advantage  to  himself  of  the  omission  of  a  plain  duty  he 
had  assumed  to  perform.     This  the  law  will  not  tolerate. 

The  judgment  of  the  circuit  court  is  warranted  by  the  law 
and  the  evidence,  and  must  be  affirmed. 

Judgment  affirmed. 
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H.  Louis  Nicoll 

v. 

John  J.  Scott  et  aL 

Filed  at  JUL  Vernon  June  21,  1881. 

1.  Administrator  with  will  annexed — has  no  power  to  sell  land  under 
power  in  will.  An  administrator  with  the  will  annexed  has  no  power,  without 
the  aid  of  a  court,  to  sell  lands  devised  to  an  executor  to  be  sold,  or  directed 
to  be  sold  by  the  executor.  Such  administrator  can  not  execute  a  power  of 
sale  of  land  given  the  executor  in  the  will. 

2.  The  statute  authorizing  the  appointment  of  an  administrator  de  bonis 
non  on  the  death  of  the  sole  or  surviving  executor,  etc.,  if  there  "is  anything 
remaining  to  be  performed  in  the  execution  of  the  will,"  does  not  authorize 
such  administrator  to  execute  a  power  of  sale  in  the  will.  The  words,  "any- 
thing remaining  to  be  performed  in  the  execution  of  the  will,"  mean  only 
something  to  be  performed  as  executor,  and  belonging  to  the  office  proper  of 
executor,  and  do  not  extend  to  anything  to  be  done  as  agent  or  trustee,  under 
a  power  to  sell  land. 

3.  Devise- — of  remainder,  whether  vested  or  contingent.  Where  a  testator, 
after  devising  his  lands  to  his  wife  for  her  life,  devised  the  same  lands  to  his 
children  and  some  grandchildren,  by  name,  to  be  equally  divided  between 
them  at  the  decease  of  his  widow,  and  then  declared  it  his  will  that  the  farm 
and  improvements  be  sold  after  the  death  of  his  wife,  "so  that  the  proceeds  " 
should  "be  equally  divided  among  the  survivors  named  in  the  will,"  and 
that  his  son  W.  J.  receive  $100  out  of  his  son  J.'s  share,  for  money  advanced 
to  J.:  Held,  that  the  children  and  grandchildren  took  a  vested  estate  in 
remainder,  to  take  effect  on  the  termination  of  the  life  estate  of  the  widow, 
and  that  the  word  "survivors,"  in  such  case  referred  to  the  testator's  death, 
and  not  to  the  time  of  the  death  of  his  widow. 

4.  Words  of  survivorship  will  not  be  referred  to  the  period  of  distribu- 
tion, where  there  is  an  antecedent  gift  to  devisees  named,  the  enjoyment  of 
which  may  be  regarded  as  postponed.  It  makes  a  difference  where  all  there 
is  of  the  gift  is  in'  the  direction  to  pay  or  distribute. 

5.  The  mere  fact  that  one  estate  under  a  will  is  provided  to  take  effect 
after  the  termination  of  an  intervening  one,  will  not  have  the  effect  to  pre- 
vent both  estates  becoming  vested  at  the  moment  of  the  decease  of  the  testa- 
tor, the  one  in  possession,  and  the  other  in  prospect  or  remainder. 

6.  Estate — whether  vested  or  contingent.  The  question  whether  an  estate 
vests,  or  remains  contingent,  depends  upon  whether  the  condition  of  the  inter- 
vening estate  determining,  and  the  estate  over  taking  effect,  is  one  that  must 
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happen   some  time,  or  may  never  happen.     If  the  former,  then  the  estate  in 
remainder  will  be  a  vested  estate. 

7.  Limitation — does  not  run  against  tenant  in  common  before  an  ouster.  The 
Statute  of  Limitations  will  not  run  in  favor  of  one  tenant  in  common  against 
the  others,  until  an  ouster  of  them,  which  must  be  shown. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

The  bill  in  chancery  in  this  case,  filed  November  12,  1880, 
shows  that  on  June  18,  1880,  Nicoll,  the  complainant,  pur- 
chased of  the  defendants,  John  J.  Scott  and  Mary  Scott, 
certain  real  estate  in  the  bill  described,  for  the  sum  of  $14,700, 
$500  of  which  was  paid  in  cash,  and  the  promissory  note  of 
Nicoll  given  for  $9900,  payable  November  1,  1880,  without 
interest  till  maturity,  and  that  the  defendants  gave  to  Nicoll 
their  bond,  conditioned  that  upon  payment  of  the  note  at 
maturity  they  would  execute  to  him  a  good  and  sufficient 
warranty  deed,  conveying  to  him  the  land  free  and  clear  of 
all  incumbrances,  except  a  mortgage  to  one  Adam  Karr,  for 
$4300;  that  under  the  bond  the  complainant  took  possession 
of  the  land  and  made  improvements;  that  complainant  is 
ready  and  willing  to  pay  said  $9900  upon  receipt  of  a  good 
and  sufficient  warranty  deed;  that  the  defendants  are  not  the 
OAvners  in  fee  of  the  whole  of  the  land,  but  that  there  is  an 
outstanding  title  to  Jf  of  the  land,  by  reason  whereof  defend- 
ants are  unable  to  execute  a  good  and  sufficient  deed ;  and 
the  bill  prays  that  the  defendants  be  compelled  to  surrender 
the  note  and  to  execute  a  deed  for  the  premises  upon  such 
just  and  equitable  terms  as  to  the  court  may  seem  proper, 
and  for  an  injunction  against  the  negotiation  of  the  note. 

The  defendants  answered,  setting  up  a  perfect  title  in  John 
J.  Scott,  derived  from  his  father,  Alexander  Scott,  through 
the  will  of  the  latter,  and  certain  conveyances  named,  and 
asking  for  a  specific  performance  of  the  contract. 

It  appears  that  on  January  2,  1855,  Alexander  Scott  died 
testate,  seized   of  the  real  estate  in  question,  and  in  his  will 
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described  and  devised.  He  left  surviving  him  Sarah  Scott, 
his  widow,  and  Hannah  Rittenhouse,  Sarah  Huber,  Jacob 
Scott,  William  J.  Scott,  John  J.  Scott,  Isabel  Fincher  and 
Mary  Dunn,  his  then  living  sons  and  daughters,  and  the  heirs 
of  the  bodies  of  Melinda  Woods,  a  daughter,  and  Elizabeth 
Quick,  a  stepdaughter  of  said  Alexander  Scott,  both  of 
whom  died  some  years  before  the  making  of  his  will. 

The  last  will  and  testament  of  Alexander  Scott,  dated  Sep- 
tember 11,  1854,  and  probated  February,  1855,  contains  the 
following  devises  and  bequests,  upon  which  the  questions  in 
this  case  arise,  to-wit: 

"  Third — It  is  my  will,  and  I  do  hereby  devise  and  bequeath 
to  my  beloved  wife,  Sarah  Scott,  the  farm  and  improvements 
thereon,  on  which  I  now  live,  known  as  100  acres,  more  or 
less,  being  a  part  of  survey  381,  claim  No.  286;  also  100 
acres,  more  or  less,  being  a  part  of  the  south  fractional  half 
of  section  thirty-five  (35),  in  township  one  (1)  north  of 
range  eight  (8)  west,  during  her  natural  life  to  take  the  issues 
and  profits  thereof. 

"Fourth — I  give,  devise  and  bequeath  to  my  children, 
Hannah  Rittenhouse,  Sarah  Huber,  Jacob  Scott,  William  J. 
Scott,  John  J.  Scott  and  Isabel  Fincher,  and  my  grand- 
child, Eleonora  Alice  Fincher,  my  farm  and  lands  on  which  I 
now  live,  to  be  equally  divided  among  them  at  the  decease 
of  my  wife,  Sarah.  And  it  is  my  will  the  said  farm  and 
improvements  thereon  be  sold  after  the  decease  of  my  wife, 
Sarah,  so  that  the  proceeds  shall  be  equally  divided  among 
the  survivors  named  in  said  will;  and  it  is  further  my  will, 
that  my  son  William  J.  Scott  receive  $100  out  of  my  son 
Jacob  Scott's  share,  for  money  advanced  to  my  son  Jacob." 

The  above  described  is  the  land  in  question. 

Jacob  Scott,  one  of  the  devisees  named,  on  April  18,  1855, 
conveyed  his  interest  in  the  lands  described  in  the  will  to 
John  Fincher,  husband  of  the  Isabel  Fincher  named  in  the 
will  as  a  devisee.     Sarah  Scott,   the  widow  of  the  testator, 
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died  May  21,  1872.  Prior  to  that  time  the  said  Eleonora 
Alice  Fincher,  Jacob  Scott,  John  Fincher  and  Isabel  Fincher 
had  died,  in  the  order  of  time  as  their  names  are  here  men- 
tioned, and  left  heirs  other  than  the  devisees  named  in  the 
will. 

Sarah  Scott,  the  widow  of  the  testator,  was  the  executrix 
of  the  will,  and  the  estate  of  the  testator  had  been  settled 
finally  by  her  June  14,  1857,  as  far  as  she  had  power  under 
the  will.  In  the  year  1877,  the  said  John  J.  Scott,  one  of 
the  devisees  in  the  will,  and  who  was  the  administrator  of  his 
mother's  estate,  was,  by  the  county  court  of  St.  Clair  county, 
Illinois,  appointed  administrator  de  bonis  non,  with  the  will 
annexed,  of  the  estate  of  said  Alexander  Scott,  deceased,  and 
as  such,  August  20,  1877,  after  giving  public  notice  in  a  news- 
paper, and  by  posting,  sold  the  lands  pursuant  to  the  notice 
to  the  highest  bidder,  and  Sarah  Huber  became  the  purchaser, 
and  he  conveyed  the  lands  to  her,  and  she,  on  the  day  follow- 
ing, conveyed  to  said  John  J.  Scott  an  undivided  one-half, 
and  to  said  Hannah  Rittenhouse  an  undivided  one-fourth 
of  the  lands.  This  sale  by  the  administrator  was  not  made 
under  the  statute,  by  order  of  court,  nor  by  direction  or 
decree  of  any  court,  but  the  sale  was  approved  by  the  county 
court,  and  also  the  distribution  of  the  proceeds  of  the  sale 
among  Sarah  Huber,  Hannah  Rittenhouse,  John  J.  Scott  and 
"William  J.  Scott.  Afterwards,  John  J.  Scott  acquired,  by 
conveyance,  all  the  interest  of  Sarah  Huber,  Hannah  Ritten- 
house and  William  J.  Scott  in  the  lands. 

The  circuit  court  found  that  John  J.  Scott  had  good  title 
to  all  the  land,  and  decreed  payment  by  Nicoll  of  the  note, 
and  that  upon  the  payment,  defendants  should  convey  to 
Nicoll.     Nicoll  appealed. 

Messrs.  Hay  &  Knispel,  for  the  appellant: 
There   is  an   outstanding  title  to  an    undivided  interest  in 
the  lands  in  controversy,  and  appellant  files  his  bill  to  adjust 
the  equities  of  the  parties  to  the  bond  for  a  deed  in  conformity 


1881.]         Nicoll  v.  Scott  el  at  533 

Brief  for  the  Appellant. 

with  the  decisions  of  this  court.  Morgan  v.  Smith,  11  111. 
194;  Bishop  v.  Newton,  20  id.  175;  Harding  v.  Paschall,  56 
id.  219.  Taking  possession  by  the  purchaser  is  not  a  waiver 
of  objection  to  title.     Page  v.  Greely,  75  111.  400. 

Assuming  that  the  devise  was  not  one  of  land,  but  of 
money,  appellees  have  no  legal  title  to  convey,  unless  Scott,  as 
administrator  de  bonis  no?i,  had  the  right  to  execute  the  power 
of  sale.     Baher  v.  Copenbarger,  15  111.  103. 

An  administrator  with  the  will  annexed  can  not  make  a 
sale  of  land  directed  by  a  will  to  be  sold  by  an  executor. 
Hall  v.  Irwin,  2  Gilm.   176;  3  Kedfield  on  Wills,  137,  138; 

1  William's  Exr.   724,  note ;  Rankin  v.  Ranlcin,  36  lit.  293. 
This  rule  is  not  changed  by  statute.     Rev.  Stat.   1874,  ch. 

3,  sec.  37.  The  duty  of  an  administrator  under  this  section 
is  to  administer  the  estate  not  already  administered. 

The  devise  here,  we  think,  is  one  of  real  estate.  The  gift 
of  the  land  to  the  devisees  precedes  the  direction,  and  is,  in 
fact,  independent  of  it.  Hurt  v.  McCartney,  18  111.  129 ;  Gill 
v.  Grand  Tower  Manf.  Co.  92  id.  249. 

The  will  having  created  a  life  estate,  with  a  remainder  over 
to  the  devisees  named  in  the  will,  the  remainder  vested  in 
the  devisees  at  once  upon  the  death  of  the  testator,  and  the 
death  of  a  remainder-man  before  the  cestui  que  vie  can  not 
cause  a  lapse.  The  estate  goes  to  his  heirs  or  representa- 
tives. 4  Kent's  Com.  202  et  seq;  Collier  Will  ease,  40  Mo. 
287;  Baffin  v.  Farmer,  72  111.  615;  Illinois  Land  Co.  v. 
Bonner,  75  id.  315;  Story's  Eq.   vol.  1,  sec.  604,  (ed.  1877); 

2  Kedfield  on  Wills,  266,  267;  2  Jarman  on  Wills,  (Rand. 
&  Tal.  ed.)  406  et  seq. 

It  is  not  necessary  that  a  legatee  or  devisee  in  remainder 
should  survive  a  life  tenant,  since  both  vest  at  the  decease 
of  the  testator.     (2  Kedfield  on  Wills,  176). 

The  mere  fact  that  one  estate  under  a  will  is  provided  to 
take  effect  after  the  termination  of  an  intervening  one,  will 
not  have  the  effect  to  prevent  both  estates  becoming  vested 
at  the  moment  of  the  decease  of  the  testator,  the  one  in  pos- 
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session,  the  other  in  prospect  or  remainder.  2  Redfield  on 
Wills,  215. 

The  question  of  vesting,  or  remaining  contingent,  depends 
upon  whether  the  condition  of  the  intervening  estate  deter- 
mining, and  the  estate  ever  taking  effect,  is  one  that  must 
happen  some  time  or  may  never  happen.  2  Redfield  on  Wills, 
218. 

In  the  case  at  bar  the  remainder  takes  effect  upon  the 
death  of  Sarah  Scott, — an  event  that  must  happen.  The 
remainder  is  therefore  not  a  contingent  one,  but  vested 
in  the  devisees  named  in  the  will,  and  upon  the  death  of 
either  of  them  passed  to  his  heirs,  and  upon  a  convey- 
ance by  one,  to  his  grantee.  A  remainder  is  never  held  to  be 
contingent,  when,  consistently  with  the  intention,  it  can  be 
held  to  be  vested,  and  an  estate  once  vested  will  not  be 
divested  unless  the  intent  to  divest  clearly  appears.  Doe  ex 
dem.  v.  Considine,  6  Wall.  458  ;  Croxall  v.  Shererd,  5  Wall. 
268;  JDuryea  v.  Duryea,  85  111.  41;  Jarman  on  Wills, 
(Rand.  &  Talc,  ed.)  442,  445. 

We  maintain  that  there  is  no  special  intent  to  so  limit  the 
estate  manifested  in  the  second  clause  of  the  fourth  para- 
graph of  the  will,  the  more  so  as  [the  preceding  clause,  "I 
give  and  bequeath  to  my  children  (naming  them)  and  my 
grandchild,  Eleonora,  etc.,  my  farm  and  lands  on  which  I 
now  live,  to  be  equally  divided  among  them  at  the  decease 
of  my  wife  Sarah,"  contains  no  word  of  survivorship.  The 
intention  of  the  testator  can  further  be  ascertained  by  refer- 
ence to  [the  last  clause  of  the  fourth  paragraph,  "  and  it  is 
further  my  will  that  my  son  William  J.  Scott  receive  $100 
out  of  my  son  Jacob  Scott's  share,  for  money  advanced  to 
my  son  Jacob."  If  the  death  of  Jacob  prior  to  the  death  of 
the  life  tenant  was  to  divest  his  share  or  interest,  and  cast  it 
upon  his  co-devisees,  then  it  had  ceased  to  exist  at  the  time 
of  distribution,  and  the  last  quoted  clause  of  the  will  could 
have  no  force.  If  his  share  had  no  existence,  how  could 
William    receive    $100    out    of    Jacob's  share?     Duryea  v. 
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Duryea,  85  111.  41.  The  language  above  quoted  clearly 
charged  the  $100  directly  upon  Jacob's  share,  and  not 
on  Jacob  personally.  Marlcillie  v.  Ragland,  77  111.  98 ; 
Funic  v.  Eggleston,  92  id.  515.  And  we  can  not,  for  a 
moment,  this  being  the  last  expression,  assume,  without  some 
clear  expression  to  that  effect,  that  the  testator  intended  to 
destroy  that  charge.     Stevenson  v.  Leslie,  72  N.  Y.  512. 

Survivorship  is  referred  to  the  death  of  the  testator,  if 
there  be  no  special  intent  manifest  to  the  contrary,  so  as  not 
to  cut  off  the  heirs  of  the  remainder-man  who  should  happen 
to  die  before  the  tenant  for  life.  They  are  vested,  and  not 
contingent,  remainders.  Doe  ex  dem.  Meinz  v.  Prigg,  8 
Barn.  &  Cress.  231;  King  v.  King,  Watts  &  Serg.  205; 
Moore  v.  Lyons,  25  Wend.  119;  Weed  v.  Aldrich,  5  Thomp. 
&  C.  (N.  Y.)  105;  Passmore's  Appeal,  23  Pa.  St.  381. 

Where  A  devises  to  B  for  life,  and  on  the  death  of  B  to 
his  surviving  children,  all  who  survive  the  testator  are  in- 
tended, and  on  his  death  take  a  vested  interest  in  the  estate. 
Martin  v.  Kirby,  11  Gratt.  67;  Drayton  v.  Drayton,  1  Desau. 
324;  Anderson  v.  Smoot,  Spear  Ch.  312;  Vickers  v.  Stone,  4 
Ga.  461;  Stempson  v.  Batterman,  5  Cush.  153;  Harris  v. 
Berry,  7  Bush,  113;  2  Eedf.  on  Wills,  266,  378. 

Mr.  Thomas  Quick,  for  the  appellees: 

That  the  right  of  survivorship  shall  be  referred  to  the 
period  of  distribution,  and  not  the  testator's  death,  counsel 
cited  Banian  v.  Rankin,  36111.  293;  Ridgewayv.  Underwood, 
67  id.  419. 

Where  land  is  directed  to  be  sold  and  the  proceeds  divided 
between  certain  devisees,  they  will  have  the  right  to  take  the 
land  itself.  But  such  a  conversion  of  property  from  per- 
sonalty to  realty,  or  the  contrary,  can  not  be  made  by  a  part 
only  of  the  beneficiaries.  Ridgeioay  v.  Underwood,  67  111. 
419  ;  Baker  v.  Copenharger,  15  id.  103. 

Section  37  of  the  statute  relating  to  the  administration 
of  estates,  authorizes  an   administrator  to  perform  any  act 
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in  execution  of  the  will  and  left  unperformed   by  the  exe- 
cutor. 

Jacob  Scott  never  had  any  vested  interest.  A  remainder 
is  an  estate,  which  is  so  limited  as  to  be  immediately  expect- 
ant on  the  natural  determination  of  a  particular  estate  of 
freehold,  limited  by  the  same  instrument.  2  Jarman  on 
Wills,  483;  2  Kent's  Com.  352,  354;  4  id.  284,  note;  Welch 
v.  Belleville  Savings  Banlcy  94  111.  204. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  claimed  that  title  to  the  land  is  in  John  J.  Scott, 
under  the  deed  made  by  him  as  administrator  de  bonis  non, 
with  the  will  annexed,  of  Alexander  Scott,  deceased,  to  Sarah 
Huber.  If,  as  such  administrator,  he  had  the  power  to  make 
sale  and  conveyance  of  the  land,  the  claim  is  sustained.  But 
this  court  decided,  in  Hall  v.  Irwin  et  al,  2  Gilm.  176,  that  such 
an  administrator  with  the  will  annexed  had  no  power,  with- 
out the  aid  of  a  court,  to  sell  lands  devised  to  an  executor  to 
be  sold,  or  directed  to  be  sold  by  an  executor.  In  avoid- 
ance of  the  force  of  this  decision,  appellees'  counsel  urges 
that  there  has  since  been  a  change  in  the  statute  relative  to 
the  power  of  an  administrator  with  the  will  annexed,  which 
should  cause  a  contrary  decision  under  the  present  statute. 
The  present  statute  reads  :  "When  a  sole  or  surviving  execu- 
tor or  administrator  dies,  without  having  fully  administered 
the  estate,  if  there  is  personal  property  not  administered,  or 
are  debts  due  from  the  estate,  or  is  anything  remaining  to  be 
performed  in  the  execution  of  the  will,  the  county  court  shall 
grant  letters  of  administration  with  the  will  annexed,  or 
otherwise,  as  the  case  may  require,  to  some  suitable  person,  to 
administer  the  estate  of  the  deceased  not  already  adminis- 
tered.^    Eev.  Stat.  1874,  p.  Ill,  sec.  37. 

The  change  from  the  previous  statute  which  is  thus  relied 
upon,  is  in  the  addition  of  the  words  above  which  are  itali- 
cised. We  perceive  nothing  in  such  alteration  of  the  statute 
which  calls  for  any  difference   of  decision  from  the   former. 
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There  was  no  case  here,  under  the  statute,  for  the  appoint- 
ment of  such  an  administrator.  No  executor  or  executrix 
had  died  "without  having  fully  administered  the  estate." 
There  was  no  occasion  for  a  "person  to  administer  the  estate 
of  the  deceased  not  already  administered."  The  estate  of 
the  testator  had  been  settled  finally  by  the  executrix  twenty 
years  before,  so'far  as  she  had  power  under  the  will. 

The  ground  of  the  decision  in  Hall  v.  Irwin  et  al.  was, 
that  executors  may  act  in  a  double  capacity :  as  executors,  by 
virtue  of  their  office,  and  as  agents  or  trustees  under  a  war- 
rant of  attorney, — in  which  latter  capacity,  as  in  the  case  of  a 
power  given  to  sell  land,  if  they  act,  the  trust  imposed  upon 
them  is  of  a  special  and  confidential  character,  and  can  not  be 
delegated,  and  that  it  is  only  the  powers  and  duties  of  the 
executor,  as  such,  resulting  from  the  nature  of  his  office, 
which  devolve  upon  an  administrator  with  the  will  annexed, 
and  not  an  authority  as  trustee, — a  power  to  sell  land, — 
which  is  a  personal  trust  or  confidence  reposed  in  the  execu- 
tor by  the  testator. 

We  think  the  above  decision  applies  equally  under  the 
statute  as  it  now  stands,  as  it  did  before;  that  the  words  in 
the  present  statute,  "anything  remaining  to  be  performed  in 
the  execution  of  the  will,"  mean  only  something  to  be  per- 
formed as  executor,  and  belonging  to  the  office  proper  of 
executor,  and  do  not  extend  to  anything  to  be  done  as  agent 
or  trustee,  under  a  power  given  to  sell  land  ;  and  that  the  sale 
and  conveyance  by  the  administrator  with  the  will  annexed 
were  invalid,  and  no  title  was  derived  thereunder. 

But  the  more  difficult  and  important  question  in  the  case 
arises  upon  the  construction  of  the  will  of  Alexander  Scott. 
The  defendants  maintain,  and  so  the  circuit  court  held,  that 
the  estate  in  remainder  passed,  under  the  will,  to  such  only 
of  the  devisees  named  in  it  who  survived  the  death  of  the 
life  tenant,  Sarah  Scott.  Under  this  construction  defendants 
have  title  to  all  the  land. 
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Complainant  contends  that  the  will  created  a  life  estate  in 
Sarah  Scott,  with  a  remainder  over  in  fee  to  the  devisees 
named  in  the  will,  which  vested  in  the  devisees  at  once  upon 
the  death  of  the  testator.  Upon  this  construction  there  is  an 
outstanding  title,  not  in  the  defendants',  to  \%  of  the  land. 

Looking  solely  to  the  words  in  the  last  clause  of  the  4th 
paragraph  of  the  will,  "and  it  is  my  will  the  said  farm,  and 
improvements  thereon,  be  sold  after  the  decease  of  my 
wife,  Sarah,  so  that  the  proceeds  shall  be  equally  divided 
among  the  survivors  named  in  said  will,"  there  is  ground 
for  defendants'  construction,  under  the  cases  of  Ridgeway  v. 
Underwood,  67  111.  419,  and  Blatchford  et  al.  v.  Neiuberry 
et  al.  ante,  11,  and  the  rule  that  where  the  form  of  the  gift  is, 
after  the  expiration  of  a  prior  interest,  to  distribute  a  fund 
to  "survivors,"  the  word  "survivors"  refers  to  the  period 
of  distribution.  But  here,  in  the  immediately  next  pre- 
ceding clause,  there  is  a  direct  and  absolute  gift  of  the  lands 
to  the  devisees  by  name,  to  be  equally  divided  among  them 
at  the  decease  of  the  testator's  wife, — that  is,  to  be  equally 
held  and  enjoyed  by  them  then. 

It  makes  a  difference  in  construing  survivorship,  as  refer- 
ring to  the  time  of  distribution  or  not,  whether  all  that  there 
is  of  the  gift  is  in  the  direction  to  pay  or  distribute,  or 
whether  there  is  an  antecedent  gift  to  devisees  named,  the 
enjoyment  of  which  may  be  considered  as  postponed,  survi- 
vorship being  more  readily  referred  to  the  period  of  division 
in  the  former  case  than  in  the  latter.     See  case  last  cited. 

After  the  giving,  here,  of  the  lands  absolutely  to  the  devi- 
sees named  in  the  will,  to  be  equally  divided  among  them  at 
the  wife's  decease,  there  follows,  then,  in  the  next  clause,  an 
expression  of  the  will  of  the  testator,  that  the  lands  so  before 
given  be  sold  after  the  wife's  decease,  "so  that  the  proceeds 
shall  be  equally  divided  among  the  survivors  named  in  said 
will."  This  would  seem  to  imply  supposition  on  the  part  of 
the  testator  that  there  was  necessity  for  the  sale  and  division 
of  the  proceeds,  in  order  to  the  making  of  equal  division.    But 
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as  the  lands  themselves  might  be  equally  held  and  enjoyed 
without  selling  them  and  dividing  the  proceeds,  it  would 
seem  that  the  provision  for  selling,  "  so  that  the  proceeds 
shall  be  equally  divided,"  should  be  subordinated  to  the 
antecedent  gift  of  the  lands  themselves  to  the  devisees  named 
in  the  will.  This  provision,  in  connection  with  the  preceding 
clause,  may,  perhaps  not  improperly,  be  regarded  as  amount- 
ing but  to  a  recommendation  to  convert  the  land  into  money 
and  divide  the  proceeds,  as  held  in  the  somewhat  similar  case 
of  Hurt  v.  McCartney,  18  111.  132. 

The  cases  of  Baker  v.  Copeubarger,  15  III.  103,  and  Bldge- 
way  v.  Underwood,  supra,  recognize  the  doctrine  that  where 
there  is  a  devise  made  of  money  to  be  produced  by  the  sale 
of  lands,  by  the  election  of  all  the  devisees  they  may  take 
the  land  itself  instead  of  the  money.  In  Gill  v.  Grand 
Tower  Manufacturing  Co.  92  111.  249,  it  was  held,  that  a 
direction  in  a  will  that  a  sale  should  be  made  of  property, 
there  being  no  trust  created,  but  a  mere  naked  power  given 
to  sell,  and  nothing  done  thereunder,  would  not  prevent  the 
property  from  descending  as  intestate  estate.  A  further  pro- 
vision bearing  upon  intention  is  the  last  clause  in  the  fourth 
paragraph,  as  follows:  "And  it  is  further  my  will  that  my 
son  William  J.  Scott  receive  $100  out  of  my  son  Jacob 
Scott's  share,  for  money  advanced  to  my  son  Jacob." 

This  is  all  absolute  and  unqualified  that  William  J. 
should  have  this  $100,  and  that  he  should  have  it  out  of 
Jacob's  share,  indicating  that  Jacob's  share  was  an  absolute 
and  certain  one.  But  if  the  devise  was  only  to  those  surviv- 
ing the  wife's  decease  or  the  period  of  the  distribution  of  the 
money  from  the  sale  of  the  land,  then  Jacob  would  not  have 
had  any  share  absolutely  and  certainly,  but  it  would  have 
depended  upon  the  contingency  of  such  survival  whether  he 
had  any  share  at  all;  and  as  he  did  die  before  the  widow, 
he  did  not,  according  to  defendants'  construction  that  only 
her  survivors  took,  have  any  share,  though  this  provision  of 
the  will  certainly  contemplated  that  he  was  to  have  a  share 
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out  of  which  William  J.  should  be  paid  §100.  It  is  the 
intention  which  is  to  be  regarded  and  which  is  to  control; 
and  to  ascertain  this,  no  single  provision  is  to  be  con- 
strued by  itself,  but  in  connection  with  the  other  portions  of 
the  will.  Construing,  then,  these  several  provisions  of  the 
fourth  paragraph,  which  have  been  remarked  upon,  together, 
we  must  come  to  the  conclusion  that  the  devise  here  of  the 
lands  was  a  life  estate  to  the  widow,  with  a  remainder  in  fee 
to  the  other  devisees  named  in  the  will,  and  that  it  was  a 
remainder  which  vested  in  the  devisees  at  once  upon  the 
death  of  the  testator.  Whatever  of  force  is  to  be  given  to 
the  word  "survivors,"  used,  it  must  be  referable,  we  think,  to 
the  time  of  the  testator's  death,  in  view  of  the  intent  to  that 
effect  manifested  by  the  two  other  provisions  of  the  will 
which  have  been  commented  upon.  The  mere  fact  that  one 
estate  under  a  will  is  provided  to  take  effect  after  the  termi- 
nation of  an  intervening  one,  will  not  have  the  effect  to  pre- 
vent both  estates  becoming  vested  at  the  moment  of  the 
decease  of  the  testator, — the  one  in  possession,  the  other  in 
prospect  or  remainder.  The  question  of  vesting  or  remain- 
ing contingent  depends  upon  whether  the  condition  of  the 
intervening  estate  determining,  and  the  estate  over  taking 
effect,  is  one  that  must  happen  sometime,  or  may  never  hap- 
pen. If  the  former,  then  the  second  estate  in  remainder  will 
always  be  regarded  as  vested.  2  Redfield  on  Wills,  215, 
217.  The  remainder  here  was  to  take  effect  upon  the  death  of 
Sarah  Scott, — an  event  that  must  have  happened.  It  was,  there- 
fore, not  a  contingent  one,  but  vested  in  the  devisees  named  in 
the  will,  and  upon  the  death  of  either  of  them  passed  to  their 
respective  heirs,  and  upon  a  conveyance  by  any  one,  to  his 
grantee. 

The  stipulation  in  the  case,  that  Hannah  Rittenhouse,  Sarah 
Huber,  William  J.  Scott  and  John  J.  Scott,  who  are  the 
only  devisees  named  in  the  will  who  survived  the  life  tenant, 
have  had  the  exclusive  and  peaceable  possession  of  the  land, 
claiming  and  exercising  acts  of  ownership  since  the  death 
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of  the  life  tenant,  May  21,  1872,  that  they  have  paid  the- 
taxes  thereon  regularly  every  year  up  to  1880,  and  that  no 
other  person  has  claimed  the  premises  adversely,  does  not 
show  a  title  by  limitation.  It  does  not  show  an  ouster  of  the 
other  tenants  in  common. 

There  being  a  want  of  title  to  Jf  of  the  land,  we  think 
the  proper  decree  would  have  been  a  rescission  of  the  con- 
tract of  sale,  the  refunding  of  what  has  been  paid,  decreeing 
properly  with  respect  to  rents  and  profits  and  any  improve- 
ments made,  unless  complainant  should  elect  to  accept  a 
warranty  deed  upon  payment  of  the  note  given. 

The  decree  of  the  circuit  court  is   reversed,  and  the  cause 

remanded  for  further  proceedings   in  conformity  with  this 

opinion. 

Decree  reversed. 

Mr.  Justice  Scott  took  no  part  in  the  consideration  of 
this  case. 


Charles  Ebelmesser  et  al. 

v. 
Caroline  Ebelmesser  et  al. 

Filed  at  ML  Vernon  June  21,  1881. 

1.  Purchaser — who  may  become — administrator  may  not  at  his  own  sale.  An 
executor  or  administrator  has  no  right  to  purchase  real  estate  of  his  testator 
or  intestate  at  his  own  sale,  either  directly,  or  indirectly  through  an  agent. 
Such  a  purchase  is  not  void,  however,  but  only  voidable  by  the  heirs  or 
devisees. 

2.  Judicial  sale — when  an  account  should  be  taken  on  setting  sale  aside.  On 
bill  to  set  aside  an  administrator's  sale  of  land,  on  the  ground  of  his  being  the 
purchaser,  he  will  be  treated  as  a  trustee,  and  as  such  will  be  entitled  to 
have  an  account  stated.  He  will  be  required  to  account  for  rents  and  profits 
received  from  the  trust  property,  or  if  it  is  converted  into  money,  then  for 
the  money,  with  interest.  On  the  other  hand,  he  will  be  credited  with  moneys 
paid  for  taxes,  for  money  paid  on  the  purchase  and  applied  to  the  payment 
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of  debts  against  the  estate,  with  interest  on  such  advances,  and  for  necessary- 
repairs,  and  for  proper  and  reasonable  improvements  placed  upon  the  land, 
which  have  enhanced  its  value. 

3.  For  unreasonably  expensive  or  unsuitable  improvements  no  allowance 
can  be  had,  and  in  no  event  can  allowances  for  improvements  be  made  beyond 
the  actual  increase  of  the  value  of  the  land,  as  ascertained  by  its  sale.  The 
purchaser  can  not  be  allowed  to  make  improvements  that  work  a  loss  or 
injury  to  the  heirs. 

4.  Same — decree  on  setting  aside.  Where  an  administrator's  sale  of  land 
indirectly  to  himself  is  set  aside,  the  court  should  charge  on  the  land  the 
balance  of  the  money  paid  on  the  purchase  and  for  taxes,  and  the  value  of 
improvements  proper  to  be  allowed,  above  the  amount  of  the  rents  and  profits 
derived  from  the  land,  and  allow  the  heirs  to  redeem  by  paying  the  sum 
thus  charged,  within  a  reasonable  time  to  be  fixed  by  the  court,  and  on 
their  failure  to  pay  the  same,  order  a  sale  of  the  land  by  the  master,  on  proper 
notice,  requiring  him  to  offer  it  at  the  price  thus  charged  against  it.  If  any 
advance  is  made,  he  should  strike  it  off  to  the  highest  bidder,  but  if  no 
advance  is  made,  it  should  be  struck  off  to  the  defendant  as  purchaser. 

Appeal  from  the  Circuit  Court  of  Fayette  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below, 
by  Caroline  Ebelmesser,  the  widow,  and  Peter  Ebelmesser, 
Carl  Ebelmesser,  and  Erestine  Ebelmesser,  the  children  and 
heirs  at  law,  of  David  Ebelmesser,  deceased,  against  Charles 
Ebelmesser  and  Samuel  W.  Rode. 

The  bill  alleges  that  David  Ebelmesser  died  intestate,  in 
May,  1876,  being  at  the  time  of  his  death  the  owner  of  a  tract 
of  land  described  in  the  bill.  The  defendant  Charles  Ebel- 
messer was  appointed  administrator  of  the  estate,  and,  in  that 
capacity,  at  the  January  term,  1877,  of  the  county  court  of 
Fayette  county,  obtained  an  order  for  the  sale  of  a  portion  of 
the  land  mentioned,  to  pay  the  debts  of  the  estate. 

It  is  charged  in  the  bill  that  Charles  Ebelmesser,  the 
administrator,  and  Rode,  each  desiring  a  portion  of  the  land 
which  was  to  be  sold  under  the  order  of  the  county  court, 
arranged  with  one  Charles  Humpeler  to  buy  the  property  in 
at  the  administrator's  sale,  and  then  convey  the  respective 
parts  to  the  administrator  and  to  Rode;  who  were  to  pay  the 
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purchase  money;  that  in  pursuance  of  this  arrangement 
Humpeler  did  purchase  the  land  at  the  administrator's  sale, 
received  a  deed  therefor,  and  afterwards  conveyed  to  the 
administrator  and  Rode,  these  grantees  of  Humpeler  paying 
the  entire  purchase  money.  It  is  alleged  that  in  the  trans- 
action Humpeler  did  not  act  on  his  own  behalf,  but  as  the 
agent  of  the  administrator  and  Rode.  The  bill  prays  that 
the  administrator's  sale  be  set  aside,  and  for  general  relief. 
Issues  were  made  up  upon  the  matters  contained  in  the  bill, 
and  upon  the  hearing  the  court  found,  from  the  evidence, 
that  David  Ebelmesser  died  intestate  in  1876,  leaving  com- 
plainants his  widow  and  heirs;  that  Charles  Ebelmesser  was 
appointed  administrator  of  his  estate;  that  David  Ebelmesser 
resided  on  a  forty  acre  tract  of  land,  worth  $600  or  $700,  cor- 
nering with  the  lands  mentioned  in  complainants'  bill;  that 
the  personal  estate  of  the  said  David  Ebelmesser  was  not 
sufficient  to  pay  his  debts;  that  said  Charles  Ebelmesser,  the 
administrator,  obtained  a  decree  in  the  county  court  of 
Fayette  county,  in  January,  1877,  to  sell  the  tract  of  land  in 
complainants'  bill  mentioned,  to  pay  his  debts.  The  land  was 
sold  by  the  said  Charles  Ebelmesser,  as  such  administrator, 
on  the  17th  day  of  February,  A.  D.  1877,  and  the  same  was 
bid  off  by  Humpeler  for  the  sum  of  $300.  The  court  further 
found  that  said  land  was  of  the  value  of  about  $500. 

The  court  further  found  from  the  evidence  that  there  was 
collusion  between  the  two  defendants  herein.  Each  of  them 
wanted  half  of  the  said  land, — one  the  north  half,  the  other 
the  south  half, — and  that  there  was  an  understanding  between 
them  that  the  administrator  should  have  a  third  party  bid 
off  the  land,  and  then  deed  one-half  to  one  of  the  defendants 
and  the  other  to  the  other,  and  that  defendant  Rode  should 
not  bid  at  the  sale.  The  court  further  found  that  defendant 
Charles  Ebelmesser  procured  Humpeler  to  bid  off  said  land 
for  him,  Ebelmesser;  that  immediately  after  the  sale,  in 
February,  1877,  Charles  Ebelmesser  took  possession  of  one- 
half  of  said  land,   and  defendant  Rode  the  other  half,  and 
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that  in  April,  1878,  Humpeler  made  to  each  a  quitclaim  deed 
to  half  of  said  tract  of  land,  and  that  Humpeler  never  paid 
the  administrator  for  said  land, — but  that  said  administrator 
furnished  the  money  to  pay  $300  of  the  indebtedness  of 
David  Ebelmesser's  estate,  and  that  he  now  holds  the  title  to 
the  north  half  of  said  tract  of  land,  and  defendant  Rode  has 
the  title  to  the  south  half  of  said  tract. 

It  was  therefore  ordered  and  decreed  by  the  court  that  the 
sale  made  by  Charles  Ebelmesser,  as  administrator  of  David 
Ebelmesser,  on  the  17th  day  of  February,  1877,  of  the  land  in 
controversy  to  Humpeler,  be  set  aside,  annulled,  and  made  of 
no  effect  and  void,  and  that  the  deed  made  to  said  lands  by  said 
Charles  Ebelmesser,  as  administrator  of  said  estate,  to  Hum- 
peler, in  pursuance  of  said  sale,  be  canceled  and  set  aside  as  a 
cloud  on  the  title  of  complainants,  and  that  the  two  deeds  made 
April  17,  1878,  by  Humpeler,  one  conveying  the  north  half 
of  said  tract  to  Charles  Ebelmesser  and  the  one  conveying 
the  south  half  of  said  tract  of  land  to  the  defendant  Rode,  be 
canceled  and  rendered  null  and  void;  that  the  cloud  they 
create  upon  complainants' title  be  removed;  that  said  defend- 
ants surrender  the  possession  of  said  land  back  to  complainant 
Caroline  Ebelmesser,  and  upon  failure  to  do  so  that  writ  of 
restitution  issue  in  the  name  of  complainants,  and  that 
defendants  pay  the  costs  of  this  suit,  and  that  execution  and 
fee  bill  issue  therefor. 

Thereupon  defendants  filed  the  following  objections  to  the 
approval  of  said  decree: 

"  And  now  come  defendants  and  object  to  the  approval  of 
the  decree  filed  herein,  and  ask  that  the  same  be  re-opened 
and  a  new  decree  be  entered,  or  that  the  decree  filed  be  modi- 
fied, for  the  following  reasons,  viz: 

"First — The  finding  of  facts  is  not  sustained  by  the  evidence 
heard. 

"Second — The  decree  is  erroneous,  unjust  and  inequitable. 

"  Third — If  it  is  proper  for  the  court  to  cancel  the  sale  of 
the  lands,  it  should  find  and  take  an  account  of  the   amount 
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of  purchase  money  paid,  the  amount  of  taxes  paid,  and  the 
amount  and  value  of  permanent  improvements  made,  and 
decree  that  complainants  pay  the  same,  with  interest,  before 
the  deeds  be  canceled,  or  decree  that  the  lands  be  re-sold, 
and  at  the  sale  be  oifered  for  the  aggregate  of  these  sums,  and 
that  in  the  event  there  are  no  higher  bidders  the  sale  made 
by  the  administrator  be  affirmed." 

The  court  overruled  these  objections  and  approved  the 
decree.     The  defendants  appealed. 

Mr.  Edwin  M.  Ashcraft,  for  the  appellants: 

It  is  believed  no  case  can  be  found  where  a  court  of  equity 
has  set  a  sale  aside  without  placing  the  parties  in  statu  quo. 
If  an  executor,  administrator  or  trustee  has  purchased  at  his 
own  sale,  inequity  he  is  always  in  some  way  protected,  either 
by  having  his  rights  subrogated  or  made  a  lien  upon  the 
property.  Donner  v.  Fortescue,  3  Atk.  130;  Har divide  v. 
Vernon,  4  Yes.  411;  Damn  v.  Fanning,  2  Johns.  252;  Thorp 
v.  McCullum,  1  Gil  hi.  614;  Midland  v.  Girard  et  al.  4  How. 
553;  Miles  v.  Wheeler,  43  111.  128;  Kruse  v.  Steffens,  47  id. 
114;  Coat  et  al.  v.  Coat  et  al.  63  id.  73  ;  Ives  v.  Ashley,  97 
Mass.  198;  2  Sugden  V.  &  P.  (8th  Am.  ed.)  687,  note  (a); 
Blood  v.  Hayman,  13  Mete.  231;  Robbins  v.  Bates,  4  Cush. 
104;  Dunlap  v.  Mitchell,  10  Ohio,  117;  Musselman  v.  Eshle- 
man,  10  Pa.  St.  401 ;  Moore  v.  Helton,  12  Leigh,  1 ;  Mercer 
v.  Neioson,  23  Ga.  151;  Harrington  v.  Brown,  5  Pick.  519; 
Shine  v.  Redwine,  30  Ga.  780;  Boyd  v.  Blanlcman,  29  Cal. 
19;  Anderson  v.  Green,  46  Ga.  361;  Smith  v.  Cranberry,  39 
id.  381 ;  Grubb  v.  McGlawn,  39  id.  672;  Flanders  v.  Flanders, 
23  id.  249;  Mead  v.  Bygton,  10  Yt.  116;  Petrie  v.  Clark,  11 
Serg.  &  R.  377 ;  Green  v.  Sargent,  23  Yt.  446 ;  Hawley  v. 
Cramer,  4  Cow.  718;  Jennison  v.  Hapgood,  7  Pick.  1;  Toney 
v.  Bank  of  Orleans,  9  Paige,  644. 

Such  sales  will  be  treated  as  valid,  until  avoided.  Trimmier 
v.  Trail,  2  Bailey,  480;  Dunlap  v.  Mitchell,  10  Ohio,  117. 

The  property  will  be  put  up  again  for  sale;  but  if  more 
35—99  III, 
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can  not  be  obtained  for  it,  the  executor's  purchase  will  be 
confirmed.     Bailey  v.  Robinson,  1  Gratt.  (Va.)  4. 

Where  the  administrator  has  purchased  and  made  valuable 
improvements.  Potter  v.  Smith,  36  Ind.  231 ;  Smith  v.  Drake, 
23  N.  J.  Eq.  302. 

The  defrauding  party  must  be  placed  in  statu  quo.  Lane 
v.  Latimer,  41  Ga.  171 ;  Sanborn  v.  Batchelder,  51  N.  H. 
426;  Perley  v.  Balch,  23  Pick.  283;  Thurston  v.  Blanchard, 
22  id.  18;  Beetem  v.  Burhholder,  19  Smith,  (Pa.)  249; 
Manahan  v.  Noyes,  52  K  H.  232. 

In  the  above  cited  cases  many  will  be  found  in  which  much 
more  fraud  is  found  than  in  the  case  at  bar. 

Appellees  now  claim  that  the  sale  is  wholly  void,  and  that 
the  bill  is  only  filed  to  remove  the  clouds  from  their  title,  and 
they  have  drawn  their  decree  upon  that  theory.  If  the  deeds 
are  void,  they  can  not  maintain  this  action. 

The  bill,  evidence  and  decree  all  agree  that  appellants  are 
in  possession,  and  the  decree  awards  a  writ  of  possession. 

A  bill  to  remove  cloud  from  title  can  not  be  maintained 
by  a  party  out  of  possession,  if  the  lands  are  improved  and 
occupied  by  the  defendant.  Fire  Insurance  Co.  v.  Buck- 
master,  13  111.  201;  Kennedy  v.  JSforthop,  15  id.  152;  Smith 
v.  McConnel,  17  id.  139. 

The  act  of  1869  only  applies  where  complainant  is  in  pos- 
session, or  where  the  lands  are  unimproved  or  unoccupied. 
If  the  defendant  has  possession,  there  is  a  complete  remedy, 
if  the  deed  is  void,  by  an  action  of  ejectment.  Wing  v.  Sherrer, 
11  111.  200. 

It  will  be  found,  however,  that  the  sale  is  voidable,  and 
that  the  court  should  have  found  the  amount  of  purchase 
-money,  permanent  improvements,  etc.,  and  made  them  a  lien 
upon  the  lands,  and  ordered  a  re-sale. 

Messrs.  Henry  &  Palmer,  for  the  appellees: 
The  bill  asks  to  have  all  the  deeds  set  aside  for  fraud,  but 
makes  no  claim   for   rents  or  profits.     The  answers  are,   in 
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effect,  denials  of  all  the  material  allegations  of  the  bill,  with 
no  allegations  showing  any  right  to  any  sort  of  affirmative 
relief,  not  even  for  improvements,  taxes,  or  any  kind  of 
expenditure. 

We  understand  it  to  be  an  elementary  principle  of  law, 
that  where  actual  fraud  is  shown,  equity  follows  the  law, 
and  will  set  aside  the  sale  without  reimbursement  or  indem- 
nity. "That  no  right  can  be  deduced  from  a  fraudulent  act. 
Every  one  who  engages  in  a  fraudulent  scheme,  forfeits  all 
right  to  protection,  either  at  law  or  equity.  The  law  does 
not  so  far  countenance  fraudulent  contracts  as  to  protect  the 
perpetrator  to  the  extent  of  his  investment.  No  party  should 
be  permitted  to  join  in  a  conspiracy  to  cheat  another,  with 
impunity."      See  Bump  on  Fraudulent  Conveyances,  p.  572. 

The  fact  that  appellant  Ebelmesser,  one  of  the  perpetra- 
tors of  the  fraud,  one  of  the  conspirators,  was  the  officer  of 
the  law  charged  with  the  duty  of  making  sale  of  the  lands, — 
that  he  accepted  a  trust  or  fiduciary  relation  to  the  appellees, — 
does  not  go  in  mitigation,  but  should  rather  aggravate  the 
actual  fraud,  and  give  him  even  less  consideration  in  a  court 
of  equity  than  his  co-conspirator,  Rode.  This  is  not  like 
that  class  of  cases  that  appellants'  counsel  seems  to  have  in 
his  mind,  where  a  trustee,  without  actual  fraud,  becomes  the 
purchaser  at  his  own  sale  for  a  fair  price,  makes  valuable 
improvements,  pays  taxes,  removes  liens,  and  in  after  years 
is  called  upon  by  bill  not  only  for  the  land,  but  also  rents 
and  profits.  In  that  class  of  cases  courts  of  chancery  have 
held  that  rents  and  profits  may  be  offset  with  taxes,  improve- 
ments and  removals  of  liens  from  the  lands.  See  Dutcher  v. 
Leahe,  44  111.  398;   Garrett  v.  Moss,  20  id.  544. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  do  not,  on  this  appeal,  contest  the  findings 
of  the  court  below,  but  claim  that,  admitting  them  to  be 
true,  they  do  not  support  the  decree.  It  is  insisted  that, 
conceding  the  facts  authorized  the  court  to  set  aside  the  sale, 
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it  could  not  be  done  without  refunding  the  money  paid  by 
the  administrator  and  applied  to  payment  of  the  debts  of  the 
estate,  all  taxes  paid  on  the  land,  with  interest,  and  for  all 
improvements  made  on  the  land,  and  the  court  erred  in  not 
having  an  account  stated  and  rendering  a  decree  for  the 
amount  found  due  to  him,  and  making  it  a  charge  on  the 
land. 

It  is  conceded  (but  if  it  were  not,  the  doctrine  is  firmly 
established,)  that  an  executor  or  administrator  has  no  power 
to  purchase  property  at  his  own  sale;  and  being  prohibited, 
he  can  not  do  so  indirectly,  by  an  agent,  as  the  purchaser. 
See  Miles  v.  Wheeler,  43  111.  128;  Kruse  v.  Steffens,  47  id.  114; 
Thorp  v.  McCutlum,  1  Gilm.  614;  Coat  v.  Coat,  63  111.73. 
And  these  cases  are  in  harmony  with  the  current  of  authority, 
both  British  and  American. 

It  is  held  that  such  a  purchase  is  not  void,  but  voidable; 
that  where  the  heirs  file  a  bill  to  set  aside  the  sale,  the  execu- 
tor or  administrator  will  be  treated  as  a  trustee,  and  as  such 
is  entitled  to  have  an  account  stated,  as  any  other  trustee; 
that  he  must  account  for  rents  and  profits  received  from  the 
trust  property,  or,  if  converted  into  money,  then  for  the 
money,  with  interest.  On  the  other  hand,  he  will  be  cred- 
ited with  moneys  paid  for  taxes,  for  money  paid  on  the  pur- 
chase and  applied  to  the  payment  of  debts  against  the  estate, 
with  interest  on  such  advances,  and  for  necessary  repairs. 
Such  is  the  doctrine  of  the  cases  referred  to  above.  In  fail- 
ing to  have  such  an  account  taken,  the  court  below  erred. 

It  is  also  said  that  appellants  should  have  been  allowed  for 
improvements  placed  on  the  land.  In  the  case  of  Kinney  v. 
Knoebel,  51  111.  112,  where  Morrison  had  purchased  a  large 
and  valuable  tract  of  land,  worth  $35,000  or  upwards,  under 
a  small  execution  against  deceased,  which  was  done  under  an 
arrangement  with  the  executor  and  creditors,  to  avoid  the 
necessity  of  applying  to  the  court  for  an  order  for  the  sale 
of  the  property  to  pay  the  debts,  it  was  held  the  sale  was 
void.     It  was  also  held  that  the  sale  should  be  set  aside  and 
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cancelled;  but,  as  a  condition  to  the  cancellation,  the  heirs 
were  required  to  refund  the  purchase  money,  with  interest, 
all  taxes  paid  on  the  land,  and  for  all  proper,  lasting  and 
valuable  improvements.  In  that  case  it  was  held  the  sale 
was  made  without  power,  and  void,  yet  Morrison  had  those 
allowances  made  to  him.  We  think  the  principle  announced 
in  that  case  governs  this  question,  and  that  appellants  should 
be  allowed  for  reasonable  and  proper  improvements  placed 
upon  the  land,  and  which  have  enhanced  its  value.  But  if 
the  improvements  made  were  unreasonably  expensive  or 
unsuitable,  no  allowance  should  be  made  for  them ;  but  in 
no  event  can  allowances  for  improvements  be  made  beyond 
the  actual  increase  of  the  value  of  the  land,  as  ascertained 
by  its  sale.  Such  a  purchaser  can  not  be  allowed  to  make 
improvements  that  work  loss  or  injury  to  the  heirs.  He  can 
be  allowed  no  more  than  the  enhanced  value  received  on  the 
sale  of  the  land.  » 

It  is  urged,  that  as  complainants  did  not  ask  for  an  account 
it  is  improper  to  have  one  stated.  The  power,  and  even  the 
duty,  of  a  court  of  equity,  in  this  class  of  cases,  to  impose 
equitable  terms  in  granting  relief,  is  undoubted.  It  is  a 
maxim  as  old  as  the  court  of  equity  itself,  that  a  person  who 
seeks  equity  must  do  equity;  and  equity  requires  that  appel- 
lants should  have  the  money  advanced  on  the  purchase  and 
paid  to  the  creditors  refunded  to  them,  as  well  as  all  taxes 
paid  on  the  lands  since  their  purchase,  and  outlays  for  proper, 
lasting  and  valuable  improvements,  to  the  extent  of  the 
increased  value  received  on  the  sale.  The  court  below  erred 
in  not  ascertaining  the  sum  thus  paid,  and  declaring  it  a  lien 
on  the  property. 

If,  on  a  statement  of  an  account,  after  charging  appellants 
with  rents  and  profits  received  from  the  land,  it  appears  that 
appellants,  or  either  of  them,  have  paid  money  on  the  pur- 
chase by  Humpeler, — have  paid  taxes  and  made  improve- 
ments that  are  proper  to  be  allowed, — the  court  will  charge 
the  balance  on  the  land,  and  allow  appellees  to  redeem  it  by 
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paving  the  amount,  within  a  reasonable  time  to  be  fixed  by 
the  court,  and  on  their  failure  to  thus  pay  the  same,  order  it 
to  be  offered  for  sale  by  the  master,  after  proper  notice  shall 
be  given;  but  he  will  be  required  to  offer  it  at  the  price  thus 
charged  against  it,  and  if  any  advance  shall  be  made  above 
that  sum  he  shall  strike  it  off  to  the  highest  bidder,  but  if 
no  such  advance  shall  be  made,  then  to  knock  it  off  to  appel- 
lants, as  purchasers. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Sarah  Lang 

v. 

fe.  A.  Hitchcock. 

Filed  at  ML  Vernon  June  21,  1881. 

1.  Curtesy — whether  during  life  or  during  coverture — subject  to  sale  on  execu- 
tion. If  a  woman  being  seized  of  real  estate  married,  and  a  child  was  born  of 
the  marriage  before  the  Married  Woman's  act  of  1861  took  effect,  the  husband 
will  have  an  estate  in  her  lands  for  his  life,  but  if  the  child  was  born  after 
such  law  took  effect,  he  will  have  an  estate  during  coverture,  and  in  either 
case  his  estate  may  be  sold  on  execution. 

•  2.  Where  land  of  a  married  woman,  in  which  her  husband  has  an  estate 
by  the  curtesy,  is  sold  on  execution  against  the  latter,  the  sale  will  be  good 
as  to  his  estate;  and  until  his  death,  or  the  extinguishment  of  his  estate  by 
divorce,  or  otherwise,  the  wife  will  be  in  no  condition  to  bring  a  suit  in  regard 
to  her  remainder,  or  to  set  aside  the  sale  on  execution  as  a  cloud  on  her  title. 

Writ   of  Error   to    the    Circuit    Court    of  Williamson 
county;  the  Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Mr.  Geo.  W.  Young,  for  the  plaintiff  in  error: 
The  plaintiff  in  error  was  the  daughter  and  heir  at  law  of 
Samuel  Aikman,  deceased,  who  died  in   1849.     In   1850  she 
was  married  to  her  present  husband,   Patrick  H.  Lang,  by 
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whom  she  had  one  child,  now  living.  In  1852  her  husband, 
in  her  right,  filed  the  bill  for  partition,  in  which  all  the  heirs 
were  given,  Patrick  H.  being  mentioned  only  as  the  husband 
of  Sarah  Lang.  He  had  acquired  no  interest  in  the  land, 
either  by  descent,  gift  or  purchase.  The  commissioners  set 
off  lot  No.  9  to  him  in  their  report,  which  was  approved. 
This  was  clearly  a  mistake. 

Courts  of  equity  have  complete  jurisdiction  in  all  cases 
where  fraud,  accident  or  mistake  occurs.  1  Story's  Eq.  Jur. 
sec.  3;  JDwen  v.  Blake,  44  111.  136. 

Equity  will  treat  that  which  should  have  been  done,  as 
done.  Mercantile  Insurance  Co.  v.  Jaynes,  87  111.  199.  A 
superior  equity  will  countervail  a  legal  title.  Comstoclc  v. 
JHenneberry,  66  111.  212. 

Mr.  William  W.  Clemens,  for  the  defendant  in  error : 

In  October,  1878,  Patrick  H.  Lang  confessed  a  judgment 
in  the  Williamson  circuit  court  in  favor  of  Appleton,  Noyes 
&  Maude,  for  $704.50,  upon  which  the  land  in  dispute  was 
sold  on  execution  to  the  defendant  in  error  for  $600.  This 
bill  was  filed  to  set  aside  this  sale  as  a  cloud  on  the  plaintiff's 
title. 

It  is  not  charged  in  the  bill  or  proved  that  the  defendant 
in  error  had  any  notice  that  the  land  was  the  property  of  any 
one  except  P.  H.  Lang,  as  shown  on  the  face  of  the  commis- 
sioner's report,  as  filed,  approved  and  recorded,  twenty-eight 
years  ago. 

Defendant  in  error  having  acted  upon  the  evidence  of  title 
as  it  appeared  from  the  public  record,  should  be  protected  in 
his  rights. 

Mr.    Justice  Scholfield  delivered  the  opinion   of  the 

Court: 

Plaintiff  in  error,  as  one  of  the  heirs  at  law  of  Samuel 
Aikman,  deceased,  was,  on  the  17th  of  December,  1849,  seized 
in  fee  simple  of  an  undivided  interest  in  the  real  estate  whereof 
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said  Aikman  died  seized.  A  petition,  purporting  to  be  filed 
by  and  on  behalf  of  plaintiff  in  error  and  her  husband,  Patrick 
Lang,  was  presented  to  the  circuit  court  of  Williamson  county, 
at  its  April  term,  1852,  praying  for  the  partition  of  such  real 
estate.  At  that  term  a  decree  of  said  court  was  rendered, 
decreeing  that  there  should  be  a  partition  as  prayed  in  the 
petition.  Commissioners  were  appointed,  and  they  reported 
that  they  had  made  partition,  by,  among  other  things, 
setting  apart  to  said  husband  of  plaintiff  in  error,  Patrick 
Lang,  the  property  now  in  controversy.  This  report  was 
approved  by  the  court  at  the  same  term.  Thereafter,  said  hus- 
band of  plaintiff  in  error,  Patrick  Lang,  had  the  supervision 
and  control  of  the  property.  Judgment  was  confessed  by  said 
Patrick  Lang  on  the  19th  of  October,  1878,  before  the  clerk 
of  the  circuit  court  of  Williamson  county,  in  favor  of  Apple- 
ton,  Noyes  &  Maude,  for  §704.50.  Execution  was  issued 
upon  this  judgment,  and  levied  upon  the  real  estate  in  con- 
troversy, and  it  was  sold  by  the  sheriff  to  defendant  in  error 
on  the  8th  of  February,  1879,  for  $600.  Bill  was  filed  to  set 
aside  this  sale  as  a  cloud  upon  the  title  of  plaintiff  in  error. 
The  bill,  on  hearing,  was  dismissed. 

Without  entering  upon  the  question  whether  plaintiff  in 
error  is  entitled  to  any  interest  in  this  property,  it  is  quite 
clear  the  decree  below  must  be  affirmed.  The  interest  of 
plaintiff  in  error  in  the  property,  it  has  been  seen,  was 
derived  as  early  as  December  17,  1849,  and  in  1852  she  ap- 
pears to  have  been  the  wife  of  her  present  husband,  Patrick 
Lang.  They  have  one  child, — whether  born  before  or  after 
the  Married  Woman's  law  of  1861  took  effect  does  not  ap- 
pear. If  born  before  that  time,  Patrick  Lang  had  an  estate 
in  this  property  for  his  life;  if  born  subsequently,  he  had  an 
estate  in  it  during  coverture,  (Rose  v.  Sanderson,  38  111. 
247,)  and,  in  either  event,  the  estate  was  one  which  might  be 
sold  on  execution.  Rose  v.  Sanderson,  supra;  Shortall  v. 
Hinckley  et  al.  31  111.  219.  Until  the  death  of  her  husband, 
or   the   extinguishment  of  his  estate   by  divorce,   or  in  some 
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other  way,   she   is  in  no  condition  to  bring  a  suit  in  regard 

to  her  remainder. 

The  sale  here  is  good  as  to  the  husband's  estate,  and  when 

it  is  sought  thereby  to  affect  the  remainder  of  plaintiff  in  error, 

it  will   be  time  enough   for   her   to   complain.     Higgins  v. 

Crosby,  40  111.  260;  Noble  v.  McFarland,  51  id.  226;  Morrison 

etal.  v.  Norman,  47   id.  477;  Kibble  v.  Williams,  58  id.  30; 

Castner  v.  Walrod,  83  id.  171. 

The  decree  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Michael  W.  Kyan 

v. 

Jetlee  B.  Nordheim  et  ah 

Filed  at  Mt.  Vernon  June  21, 1881. 

1.  Elections — in  towns  to  be  authenticated  as  in  general  elections.  Returns 
of  town  elections  under  the  township  system,  should  be  authenticated  by  the 
judges  and  clerks  of  the  election,  substantially  in  the  manner  indicated 
by  the  form  given  in  section  61  of  thegeneral  Election  law. 

2.  The  words,  "written  statement  or  certificate  of  the  number  of  votes 
cast,"  etc.,  in  sec.  7,  art.  7,  of  the  Township  Organization  act,  which  "written 
statement  or  certificate"  the  judges  of  election  are  required  to  make,  will  not 
justify  a  statement  indorsed  without  the  signatures  of  the  judges.  The  words, 
"  statement  and  certificate,"  are  there  used  as  equivalent  terms,  and  the  word 
"or"  in  the  sense  of  "to-wit,"  or  "  that  is  to  say." 

3.  Same — canvassing  board  must  pass  on  returns.  The  canvassing  board  of 
an  election  must,  in  every  case,  determine  for  itself  whether  the  papers  trans- 
mitted to  it  are,  within  the  meaning  of  the  law,  returns  of  an  election.  The 
canvassers  must  be  satisfied  that  they  are  genuine,  and  purport  on  their  face 
to  give  the  result  of  the  election,  before  they  will  be  warranted  in  recog- 
nizing them  as  returns.  The  direction  as  to  the  mode  of  authenticating  the 
returns  must  be  regarded  as  mandatory. 

4.  Same — authentication  of  returns.  Where  the  only  defect  in  the  returns 
of  an  election  to  the  canvassing  board  was,  that  the  statements  or  certificates 
showing  the  number  of  votes  cast  for  the  various  persons  voted  for  were  not 
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authenticated  by  the  signatures  of  the  judges  and  clerks  of  the  election,  it 
was  held,  that  the  canvassers  had  no  right  to  act  upon  such  returns  without 
amendment  thereto. 

5.  Same — amending  returns.  Where  the  returns  of  an  election  are  in  due 
form  of  law,  except  that  the  judges  and  clerks  of  election  have,  through  mere 
inadvertence,  neglected  to  sign  their  names  to  the  statements  or  certificates 
of  the  result,  it  was  held,  as  the  returns  were  no  returns  in  law,  the  judges 
and  clerks  might  properly  amend  the  same  before  the  canvassers  had  com- 
pleted their  canvass,  by  adding  their  signatures  to  the  returns,  and  having 
offered  to  do  so,  which  the  canvassers  refused  to  allow,  it  was,  on  a  petition 
for  mandamus  to  compel  the  canvassing  board  to  correct  such  returns,  treated 
as  if  the  correction  had  been  made,  and  the  board  ordered  to  correct  such 
returns. 

This  was  a  petition  for  a  mandamus,  filed  in  this  court  by 
the  relator. 

Mr.  Richard  Prendergast,  for  the  relator: 

There  is  no  mandatory  provision  even  in  the  general  Elec- 
tion law  requiring  the  judges  to  sign  the  returns,  in  the  sense 
that  a  failure  to  sign  them  will  be  fatal  to  the  returns.  Sec. 
61,  chap.  46,  Rev.  Stat. 

But  this  was  not  a  general  election,  but  a  town  election, 
governed,  as  to  the  question  in  issue,  by  sec.  67  of  chap.  139. 

But  should  it  be  considered  that  the  signatures  of  the 
judges  should  have  been  at  the  last  page  of  these  poll-books, 
the  case  of  The  People  v.  HiUiard,  29  111.  413,  is  an  authority 
for  the  position  that  such  signatures  should  have  been 
allowed.  Omission  of  signatures  to  election  papers  or 
returns  does  not  render  them  void  as  such.  Howard  v. 
Shields,  16  Ohio  St.  184;  State  v.  Ferguson,  31  K  J.  Law, 
107 ;  State  v.  Bentley,  3  Zab.  (N.  J.)  532. 

When  canvassing  boards  incompletely  discharge  their 
duties  and  adjourn,  mandamus  lies  to  compel  them  to  reas- 
semble and  perform  their  duties.  Moses  on  Mandamus,  90; 
State  v.  Gibbs,  7  Am.  Rep.  233 ;  Clark  v.  McKenzie,  7  Bush, 
(Ky.)  523;  State  v.  Dlnsmore,  5  Brown,  (Neb.)  145;  State  v. 
County  Judge,  7  Iowa,  186;  Ellis  v.  Commissioners,  2  Gray, 
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(Mass.)  370;  In  re  Strong,  20  Pick.  484;  Kisler  v.  Cameron, 
39  Ind.  488;  People  v.  Hilliard,  29  Til.  413;  Commissioners 
\.  Emminger,  74  Pa.  St.  479;  O'Ferrall  v.  Colby,  2  Minn. 
180. 

That  the  certificate  has  or  may  have  issued  to  another  per- 
son, is  no  objection  or  obstacle  to  relief  sought  herein.  The 
People  v.  Rives,  27  111.  246;  People  v.  Hilliard,  29  id.  413; 
People  v.  Kilduff,  15  id.  492;  In  re  Strong,  20  Pick.  490; 
People  v.  Matteson,  17  111.  167;  Clark  v.  IdcKenzie,  7  Bush, 
(Ky.),  523. 

The  judges  should  have  been  allowed  to  sign  the  poll- 
books.     People  v.  Hilliard,  29  111.  413. 

The  right  to  this  certificate  and  office  is  derived  from  the 
election,  and  not  from  the  returns  or  canvass.  People  v. 
Kilduff,  15  111.  492;  State  v.  Loomis,  5  Ohio  St.  365;  Dishon 
v.  Smith,  10  Iowa,  219;  4  Coke's  Inst.  49;  People  v.  Hil- 
liard, 29  111.  413. 

If  returns  show  whole  number  of  votes,  names  of  persons 
voted  for,  and  the  office,  and  number  of  votes  given  to  each 
person,  they  are  substantially  correct,  and  should  be  can- 
vassed. Taylor  v.  Taylor,  10  Minn.  107;  People  v.  Hilliard, 
29  111.  413;  In  re  Strong,  20  Pick.  491. 

"If  it  appears  to  the  House  of  Representatives  that 
there  was  an  election  of  Representatives  in  fact,  they  should 
admit  them  to  their  seats,  though  no  return  thereof  was 
made  to  the  Secretary  of  State.  The  representative  is  not 
to  be  deprived  of  his  rights  because  municipal  officers  have 
neglected  their  duties."  Opinion  of  Justices,  70  Maine, 
560. 

Statutory  provisions,  such  as  the  one  in  question,  are 
directory,  and  a  literal  compliance  is  not  essential  to  the  val- 
idity of  acts  performed  thereunder.  Sedgwick  on  Stat,  and 
Const.  Law,  368,  et  seq. 

As  to  the  right  of  the  court  to  grant  general  relief,  see  1 
Chitty's  Gen.  Prac.  798,  799. 
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Mr.  James  P.  Root,  for  the  respondents  : 

The  canvassing  board  had  no  authority  to  treat  anything 
as  a  return  which  was  not  signed.  The  exact  form  of  the 
return  is  given.  Hurd'sStat.  1877,  p.  450,  sees.  61,  62;  Sec. 
68  of  the  Township  Organization  law. 

The  canvassers  may,  probably,  judge  whether  the  returns 
are  in  due  form,  but  after  that  they  can  only  compute  the 
votes  cast  and  declare  the  result.  People  v.  Hurd,  25  111. 
328. 

They  are  ministerial  officers,  possessing  no  discretionary 
or  judicial  powers.  Dishon  v.  Smithy  10  Iowa,  212;  State  v. 
Cavers,  22  id.  343;  McCreary's  Law  of  Elections,  sec.  82. 

May  the  judges  of  election  come  in  afterwards  and  make 
the  certificate  which  the  law  requires?  I  insist  they  can  not. 
A  canvassing  board,  having  once  acted  and  adjourned,  can 
not  reconvene  for  any  purpose.  McCreary's  Law  of  Elec- 
tions, sees.  556,  557,  561,  et  seq.;  Bowen  v.  Hixon,  45  Mo. 
340;  People  v.  Supervisors  of  Greene,  12  Barb.  217;  Harit 
v.  Harvey,  32  id.  35;  Hadley  v.  Mayor,  33  N.  Y.  603;  State 
ex  rel.  v.  Donneworth,  21  Ohio  St.  220;  Clark  v.  Buchanan, 
2  Minn.  347;  People  v.  SacJcett,  14  Mich.  330;  Cooley's 
Const.  Lim.  *623. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  mandamus,  commenced  in  this  court  on 
the  relation  of  Michael  W.  Ryan,  against  Jetlee  B.  Nordheim, 
Pleasant  Ameck  and  Peter  Schillo,  respectively  supervisor, 
assessor  and  collector  of  the  town  of  West  Chicago,  in  the  city 
of  Chicago,  and  county  of  Cook,  as  a  board  of  canvassers  of  the 
returns  of  the  late  election,  held  in  said  town  on  the  5th  day 
of  April,  1881,  for  the  election  of  town  officers  for  said  town, 
to  compel  them  to  complete  the  canvass  of  the  returns  of  said 
election,  and  to  permit  the  judges  and  clerks  of  said  election, 
in  certain  election  precincts  in  said  town,  to  properly  verify 
the  returns  of  said  precincts,  by  signing  their  names  thereto, 
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which,  by  mistake  or  inadvertence,  they  had  omitted  to  do 
before  transmitting  them  to  the  town  clerk,  and  to  include 
in  their  estimate  the  returns  of  said  precincts  when  so  veri- 
fied, and  to  declare  the  result  accordingly;  and  also  to  com- 
pel said  board,  upon  the  completion  of  such  canvass,  to  make 
out  and  deliver  to  the  relator  a  proper  certificate  of  his  elec- 
tion to  the  office  of  collector  of  said  town  to  which  he  claims 
to  have  been  elected,  as  shown  by  the  votes  cast  at  said  elec- 
tion. The  case  comes  before  us  on  demurrer  to  the  petition, 
hence  there  is  no  controversy  with  respect  to  the  facts  upon 
which  the  rights  of  the  parties  depend. 

It  is  admitted  by  the  record  that  the  relator  was  elected  to 
the  office  of  collector  of  said  town  at  said  election  over 
Hiram  P.  Thompson,  his  competitor  for  said  office,  by  a 
majority  of  325  votes,  but  that  by  excluding  the  returns  of 
four  of  the  precincts  of  said  town,  which  gave  the  relator  a 
majority  of  426  votes,  as  was  done  by  the  respondents, 
Thompson  had  an  apparent  majority  over  the  relator  of  101 
votes,  and  upon  this  partial  canvass  or  estimate  of  the 
returns  the  respondents  awarded  Thompson  the  certificate 
of  election. 

The  objection,  and  only  objection,  urged  against  the  suffi- 
ciency of  the  excluded  returns  is,  that  the  statements  or  cer- 
tificates indorsed  upon  the  poll-books,  showing  the  number 
of  votes  cast  for  the  various  persons  voted  for  at  said  elec- 
tion, etc.,  were  not  authenticated  by  the  signatures  of  the 
judges  and  clerks  of  the  election.  The  returns  from  these 
precincts  are,  in  every  other  respect,  in  strict  conformity 
with  the  law. 

It  further  appears,  from  the  petition,  that  after  the  returns 
of  said  election,  including  those  from  the  excluded  precincts, 
had  come  to  the  hands  of  respondents,  and  before  any  canvass 
or  partial  canvass  of  the  same  had  been  made,  and  before  any 
certificate  of  election  had  been  awarded  to  the  said  Thompson, 
the  several  sets  of  the  judges  and  clerks  of  the  election  in  the 
excluded  precincts,  at  the  instance  of  respondents,  personally 
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appeared  before  the  respondents,  when  duly  convened  as 
such  board  of  canvassers,  and  formally  offered  to  properly 
authenticate  the  returns  in  question  by  affixing  their  respec- 
tive signatures  thereto,  which  offer  was  then  and  there 
refused,  and  the  proposed  amendments  of  said  returns  dis- 
allowed by  the  respondents. 

Under  this  admitted  state  of  facts  two  questions  are  pre- 
sented for  our  determination: 

First — Were  the  excluded  returns  sufficiently  authenti- 
cated, without  the  signatures  of  the  judges  and  clerks,  to 
warrant  the  respondents  in  recognizing  them  as  election 
returns,  and  in  estimating  them  with  the  other  returns  of 
said  election? 

Second — Assuming  the  returns  from  the  excluded  precincts 
were  insufficient  without  being  signed  by  the  judges  and 
clerks  of  the  election  in  such  precincts,  ought  the  respond- 
ents to  have  permitted  them  to  be  amended  at  the  time  and 
in  the- manner  proposed,  and  then  to  have  counted  them  with 
the  other  returns? 

These  questions  will  be  considered  in  the  order  stated. 

The  7th  section  of  article  7  of  chapter  139  of  the  Revised 
Statutes,  relating  to  elections  in  townships  under  township 
organization,  among  other  things  provides:  "That  in  towns 
which  lie  wholly  within  the  limits  of  an  incorporated  city 
(as  was  the  case  here),  the  common  council  of  such  city  shall 
divide  each  of  such  towns  into  election  precincts,  and  desig- 
nate the  voting  places  in  each  precinct,  and  any  elector  in 
such  town  shall  be  entitled  to  vote  for  town  officers  only  in 
the  precinct  in  which  he  may  reside.  The  common  coun- 
cil of  such  city  shall  also  appoint  three  judges  of  election  for 
each  of  such  precincts,  who  may  be  the  same  persons  as  are 
appointed  as  judges  for  an  election  of  city  officers,  held  on  the 
same  day.  *  *  *  The  ballots  cast  at  such  election  for 
town  officers  shall  be  deposited  in  a  separate  ballot-box,  and 
shall  be  counted  and  canvassed  by  the  judges  of  election 
separately   from  any   other  ballots   that  may  be  cast  at  any 
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other  election  that  may  be  held  on  the  same  day.  Said 
judges  of  election  shall  cause  to  be  kept  a  separate  poll-list, 
which  shall  contain  the  names  of  all  persons  voting  at  such 
election  for  town  officers,  together  with  their  residence;  and 
immediately  upon  closing  the  polls,  they  shall  canvass  the 
votes  polled  in  the  manner  'provided  by  the  general  election  law 
of  the  State j  and  make  a  written  statement  or  certificate  of 
the  number  of  votes  cast  at  such  election  for  each  person 
voted  for,  and  the  office  for  which  such  person  received  such 
votes,  and  shall,  within  forty-eight  hours  thereafter,  cause 
such  certificate  and  poll-list,  together  with  the  ballots  cast 
at  such  election,  to  be  separately  sealed  up  and  transmitted 
to  the  clerk  of  the  town.  The  supervisor,  together  with  the 
assessor  and  collector,  shall,  within  five  days  thereafter,  meet 
and  canvass  said  returns,  and  declare  the  result  of  said  elec- 
tion/' 

The  8th  section  of  the  same  article  provides,  that  "  the  gen- 
eral laws  of  the  State,  in  regard  to  elections  and  qualifica- 
tions of  voters,  shall  apply  to  all  elections  held  under  this 
act,  so  far  as  the  same  may  be  applicable,  except  as  herein 
otherwise  provided."     Cothran's  ed.  Rev.  Stat.  1500. 

Sections  57  and  58  of  chapter  46  of  the  Revised  Statutes, 
prescribe  the  manner  of  canvassing  the  votes  under  the  gen- 
eral Election  law.  The  61st  section  then  provides,  that 
"when  the  votes  shall  have  been  examined  and  counted,  the 
clerks  shall  set  down  in  their  poll-books  the  name  of  every 
person  voted  for,  written  at  full  length,  the  office  for  which 
such  person  received  such  votes,  and  the  number  he  did 
receive,  the  number  being  expressed  in  words,  at  full  length; 
such  entry  to  be  made,  as  nearly  as  circumstances  will  admit, 
in  the  following  form,  to-wit :"  (Then  follows  the  form  of  a 
certificate  to  be  used  in  authenticating  the  returns  of  elections, 
which  shows  upon  its  face  that  it  is  to  be  signed  by  the 
judges  and  attested  in  the  names  of  the  clerks  of  the  election.) 

The  foregoing  are  believed  to  be  all  the  statutory  pro- 
visions that  have  any  special  bearing  on  the   questions  pre- 
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sented  for  our  determination,  and  upon  a  careful  considera- 
tion of  them,  we  are  of  opinion  there  is  little,  if  any,  room 
to  doubt  that  it  was  the  intention  of  the  legislature  that  the 
returns  of  town  elections,  like  those  in  controversy,  should  be 
authenticated  by  the  judges  and  clerks  of  the  election,  sub- 
stantially in  the  manner  indicated  by  the  form  given  in  the 
61st  section  of  the  general  Election  law,  above  cited. 

The  7th  section  of  article  7  of  the  Township  Organization 
act,  above  cited,  expressly  requires,  as  we  have  just  seen,  the 
judges  of  such  an  election  to  "  make  a  written  statement  or 
certificate  of  the  number  of  votes  cast/'  etc.  But  it  is  in- 
sisted that  the  written  statement  contemplated  by  this  pro- 
vision does  not  mean  a  certificate,  but  something  essentially 
different;  that  while  a  certificate  would  necessarily  require 
the  signatures  of  those  certifying,  the  statement  here  re- 
quired would  not;  that  a  mere  indorsement  of  the  results 
of  the  election  on  the  poll-book,  without  any  authentication 
of  such  indorsement,  would  sufficiently  answer  the  require- 
ment of  a  "written  statement/'  within  the  meaning  of  the 
statute.  We  do  not  concur  in  this  view.  On  the  contrary, 
we  are  of  opinion  that  the  expressions  "written  statement" 
and  "certificate,"  are  used  by  the  legislature  as  equiv- 
alent terms.  The  disjunctive  "or,"  is  often  used  in  statutes, 
as  was  the  case  here,  in  the  sense  of  to- wit,  or,  that  is  to  say. 
Here  the  judges  are  required  to  "make  a  written  state- 
ment,"— that  is  to  say,  a  "certificate  of  the  number,"  etc. 
The  expression  "or  certificate,"  was  clearly  used  in  an 
explanatory  sense.  It  was  added  to  express  more  definitely 
what  was  intended  by  the  term"  written  statement,"  namely,  a 
certificate.  That  this  is  the  true  construction  can  hardly 
admit  of  a  doubt,  from  what  follows  further  on  in  the  same 
section,  where  it  is  provided  the  judges  "shall,  within  forty- 
eight"  hours  after  closing  the  polls  and  making  out  the 
returns,  "cause  such  certificate  and  the  poll-list,  together  with 
the  ballots  cast,  to  be  separately  sealed  up  and  transmitted  to 
the  clerk   of  the   town."     Here,  it  is    seen,  the    expression 
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"written  statement,"  is  dropped  altogether,  and  if  by  it  the 
legislature  did  not  mean  the  same  thing  as  the  certificate, 
there  is  no  provision  requiring  it  to  be  sent  to  the  clerk  with 
the  ballots  and  poll-books,  and  this  will  hardly  be  contended 
for  by  any  one. 

By  the  express  provisions  of  the  Township  Organization 
act,  the  general  Election  law  is  made  to  govern  township 
elections,  so  far  as  the  same  is  applicable,  and  no  reason  is 
perceived,  nor  has  any  been  suggested,  why  the  returns  of 
elections  under  township  organization,  like  those  under  con- 
sideration, should  not  be  authenticated  by  a  formal  certifi- 
cate of  the  judges  of  the  elections,  as  required  by  the  general 
Election  law,  even  if  the  Township  Organization  act  con- 
tained no  such  requirement  as  is  contended  by  the  relator. 
But  we  have  already  seen  the  two  acts  are  substantially  the 
same  in  this  respect. 

But,  outside  of  these  plain  requirements  of  the  statute,  the 
canvassing  board,  from  the  very  nature  of  the  transaction, 
must,  in  every  case,  determine  for  itself  whether  the  papers 
transmitted  to  it  are,  within  the  meaning  of  the  law,  returns 
of  an  election.  The  canvassers  must  be  satisfied  that  they 
are  genuine,  and  that  they  purport  on  their  face  to  give  the 
result  of  the  election,  before  they  would  be  warranted  in 
recognizing  them  as  returns,  otherwise  the  right  of  elections 
and  the  purity  of  the  ballot  would  be  constantly  exposed  to 
the  grossest  frauds.  And  since  persons  equally  honest 
might,  in  the  absence  of  express  statutory  provisions  on 
the  subject,  widely  differ  as  to  what  would  be  a  sufficient 
statement  of  the  result  of  an  election,  and  also  as  to  what 
would  be  a  sufficient  authentication  of  such  a  statement,  the 
legislature  has,  with  a  view  of  obviating  all  embarrassment 
and  doubt  upon  this  subject,  expressly  declared  what  facts 
shall  appear  on  the  face  of  the  returns,  and  the  manner  and 
form  in  which  they  must  be  authenticated,  and  this  declara- 
tion of  the  legislative  will  we  regard  as  mandatory. 

36—99  III. 
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To  permit  any  substantial  departure  from  these  plain 
provisions  of  the  statute,  would  be  in  effect  to  abrogate  them 
altogether,  and  leave  the  judges  of  elections,  in  making  out 
and  certifying  returns,  to  act  as  fancy  or  inclination  might 
lead  them  in  each  particular  case,  which  would  eventually 
lead  to  great  abuses  in  our  election  system. 

We  have  no  hesitancy,  therefore,  in  holding  that  the 
returns  from  the  excluded  precincts,  as  originally  transmitted 
to  the  clerk  of  the  town,  were  not  sufficiently  authenticated 
to  warrant  the  respondents  in  recognizing  them  as  returns  of 
the  election  in  those  precincts.  The  certificates  showing  the 
result  of  the  election  were  not  signed  by  the  judges  of  the 
election,  nor  tested  in  the  names  of  the  clerks,  as  required  by 
the  statute.  The  statements  indorsed  on  the  poll-books, 
with  respect  to  the  result,  were  not  vouched  for  by  any  one, 
and  the  canvassers  had  no  more  right  to  act  upon  them 
without  amendment  than  if  they  had  been  blank  pieces  of 
paper. 

This  brings  us  to  the  question,  should  the  respondents  have 
permitted  them  to  be  amended  at  the  time  and  in  the  manner 
proposed?  Inasmuch  as  these  incomplete  returns  were,  in 
contemplation  of  law,  no  returns  at  all,  it  follows  that  at  the 
time  of  this  application  the  judges  and  clerks  of  the  election 
in  those  precincts  had  made  no  returns  to  the  town  clerk,  as 
required  by  the  statute.  The  application,  therefore,  to 
authenticate  the  incomplete  returns  then  in  the  hands  of  the 
canvassers,  may  be  regarded  as  an  oifer  to  make  the  proper 
returns  at  that  time.  It  is  manifest  that  the  ineffectual  effort 
by  the  proper  officers  to  make  out  and  transmit,  in  the  usual 
way,  properly  authenticated  returns  from  the  excluded  pre- 
cincts, was  purely  the  result  of  inadvertence  or  oversight, 
and  under  such  circumstances  it  is  not  perceived  why  the 
amendments  should  not  have  been  allowed,  as  it  would  have 
been,  in  effect,  allowing  the  required  returns  to  be  made  at 
that  time.  The  unsuccessful  attempt  to  make  them  out,  cer- 
tainly did  not  relieve  the  judges  and  clerks  from  the  duty  of 
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afterwards  making  them  out,  when  it  was  discovered  the  effort 
to  do  so  had  proved  abortive.  And  if,  upon  their  appearing 
before  respondents  as  a  board  of  canvassers,  while  the  result 
of  the  canvass  was  undetermined,  the  judges  and  clerks  were 
still  resting  under  an  existing  obligation,  as  we  have  seen 
they  were,  to  make  out,  for  the  use  of  the  canvassers,  prop- 
erly authenticated  returns,  upon  what  principle  can  it  be 
claimed  that  the  respondents  were  justified  in  refusing  to  allow 
the  incomplete  returns  perfected  in  the  manner  proposed? 
It  was  but  the  work  of  a  few  minutes,  and  everything  neces- 
sary to  the  performance  of  the  duty  was  present,  and  the  ends 
of  justice  would  manifestly  have  been  thereby  promoted. 
The  amendments  should  have  been  allowed. 

While  the  legal  safeguards  which  are  thrown  around  the 
ballot  must  be  faithfully  observed  by  those  who  have  been 
entrusted  with  their  enforcement,  yet,  under  the  pretence  of 
enforcing  them,  the  will  of  the  people,  as  expressed  at  the 
polls,  is  not  to  be  defeated  by  mere  technicalities.  The  most 
liberal  intendments,  consistent  with  the  security  of  the  elect- 
ive franchise,  will  be  indulged,  in  order  to  sustain  the  fair]y 
expressed  will  of  the  people  through  the  ballot-box.  The 
perpetuity  of  our  free  institutions  depends  upon  the  purity 
of  our  elections,  and  the  courts  of  this  country,  therefore, 
will  not  countenance  any  subterfuges  or  evasions  of  the  Elec- 
tion law,  founded  upon  mere  technicalities,  which  will  result  in 
returning  one  to  an  office  to  which  another  was  rightfully 
elected.  And  where,  in  the  administration  of  the  Election 
law,  an  innocent  mistake  happens  to  be  made,  as  occurred  in 
the  present  case,  and  it  can  be  remedied  without  an  infrac- 
tion of  any  of  the  safeguards  which  the  law  has  thrown 
around  the  ballot,  it  ought  to  be  done. 

It  is  claimed  in  this  case,  however,  that  inasmuch  as 
respondents  have  already  announced  the  result  of  the  canvass 
made  by  them,  and  dispersed,  they  have,  as  a  board  of  can- 
vassers, become  functus  officio,  and  are,  therefore,  not  amen- 
able to  the  present   proceeding.     While   the  principle  here 
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indicated  is  conceded,  as  a  general  proposition,  yet  by  the 
later  and  better  reasoned  cases  it  is  held  not  to  apply  where 
the  canvassing  board,  as  in  the  present  case,  dispersed  before 
having  completed  the  canvass.  State  v.  Gibbs,  7  Am.  Rep. 
233;  People  v.  Hilliard,  29  111.  413;  State  v.  County  Judge, 
7  Iowa,  186;   Clark  v.  McKenzie,' 7  Bush,  (Ky.)  523. 

Inasmuch  as  the  judges  and  clerks  of  the  election  in  the 
excluded  precincts  offered  to  properly  authenticate  the  returns 
in  question,  and  it  is  admitted  upon  the  record  that  the  rela- 
tor was  elected  by  a  majority  of  325  votes,  we  do  not  deem 
it  necessary,  under  the  circumstances,  to  require  them  to 
assemble  again  before  the  canvassers  for  the  purpose  of  sign- 
ing the  returns  in  question.  The  previous  offer  to  sign  them 
will,  for  the  purposes  of  this  decision,  be  treated  as  an  actual 
authentication  of  them. 

A  peremptory  mandamus  will  be  awarded,  as  prayed  for  in 
the  petition,  commanding  the  respondents  to  complete  the 
canvass  of  the  returns  of  said  town  election,  including-  those 
from  the  excluded  precincts,  and  declare  the  result  accord- 
ingly, and  to  execute  and  deliver  to  the  relator  a  certificate, 
in  proper  form,  of  his  election  to  the  office  of  collector  of 
said  town. 

Mandamus  awarded. 


John  B.  Lovingston  et  al. 

v. 
The  Board  of  Trustees. 

Filed  at  Mt.  Vernon  June  21,  1881. 

1.  School  treasurer — compensation.  The  statute  in  express  terms  pro- 
hibits the  allowance  of  any  pay  to  a  school  treasurer  for  the  performance  of 
any  duty  imposed  on  him  by  law,  over  and  above  the  compensation  fixed  by 
the  board  of  trustees  before  his  appointment. 

2.  Where  a  treasurer  of  a  school  township  procured  from  an  incorporated 
city  its  bonds  for  an  Indebtedness  due  from  it  to  the  school  fund,  which  he 
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negotiated,  and  realized  the  money,  it  was  held,  that  he  was  entitled  to  no 
extra  compensation  for  such  services,  and  that  if  he  was,  an  allowance  of  fif- 
teen per  cent,  making  a  sum  of  $1500,  was  exorbitant  in  the  extreme. 

3.  Same — his  duty.  It  is  the  duty  of  a  school  township  treasurer  to  demand, 
receive  and  safely  keep,  according  to  law,  all  moneys,  books  and  papers  of  every 
description  belonging  to  his  township,  and  where  a  city  is  liable  to  the  school 
fund  for  moneys  received  for  liceuse  fees,  it  is  his  duty  to  receive  the  same, 
and  he  has  no  authority  to  receive  city  warrants  in  lieu  of  money,  or  to  pro- 
cure the  issue  of  city  bonds  for  the  same,  and  sell  the  same  at  a  discount.  If 
he  receives  city  orders  on  its  treasurer,  it  is  his  duty  to  demand  the  money, 
and  if  necessa^  to  sue  and  recover  judgment  for  the  amount,  and  take 
steps  for  its  collection. 

4.  School  trustees — when  personally  liable.  To  make  the  trustees  of 
schools  liable,  under  sec.  64  of  the  School  law,  for  the  wrongful  act  or  neglect 
'of  duty  by  their  treasurer,  such  act  or  neglect  must  be  required  by  'an  order 
of  the  board  entered  upon  their  journal,  and  signed  by  the  president  and 
clerk.  The  section  being  highly  penal,  to  render  the  trustees  liable  the  pro- 
visions of  the  statute  must  be  strictly  fulfilled. 

5.  School  fund — treasurer  liable  for  moneys  collected,  even  though  not  legally 
belonging  to  the  fund.  Even  if  the  school  fund  of  a  township  is  not  entitled  to 
receive  from  an  incorporated  city  a  portion  of  its  revenues  derived  from  the 
license  of  dram-shops,  yet  if  its  treasurer  collects  and  receives  the  same  he 
will  be  liable  to  the  board  of  trustees  for  the  same.  To  enable  the  trustees  to 
refund  it,  they  must  have  the  money  to  enable  them  to  do  so,  if  the  collection 
is  illegal. 

6.  License  fee — not  a  tax.  A  fee  received  for  a  license  granted  by  a 
municipal  corporation  for  the  sale  of  liquors,  is  not  a  tax,  in  the  meaning  of 
the  constitutional  provision  requiring  equality  and  uniformity.  In  this 
respect  there  is  no  substantial  difference  between  the  constitutions  of  1848 
and  1870. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 

This  was  a  suit  brought  in  the  circuit  court  by  the  trustees 
of  schools,  on  the  official  bond  of  John  B.  Lovingston,  as 
township  treasurer  for  town  2  north,  range  10  west,  in  St. 
Clair  county. 

Section  12  of  article  7,  of  the  charter  of  the  city  of  East 
St.  Louis,  directs  that  one-half  of  the  moneys  arising  from 
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dram-shop  licenses  collected  by  the  city  officers  be  paid  to 
the  township  treasurer  of  the  township  mentioned,  for  school 
purposes.  During  the  time  Lovingston  held  the  office  of 
township  treasurer,  he  received,  as  such  treasurer,  from  time 
to  time,  from  the  city  clerk  of  East  St.  Louis,  city  scrip  or 
city  warrants,  to  the  amount  of  about  $10,000,  as  the  portion 
of  the  money  derived  from  dram-shop  licenses,  belonging  to 
the  school  fund.  These  city  warrants,  for  the  want  of  money 
in  the  city  treasury  to  pay  them,  were  worth  in  the  market 
only  about  70  cents  on  the  dollar.  Lovingston  was  directed 
by  the  board  of  trustees  of  his  township  to  sell  the  warrants 
to  the  best  advantage,  for  the  benelit  of  the  school  fund. 
Accordingly  he  entered  upon  negotiations  with  the  city 
authorities,  and  induced  them  to  issue  bonds  of  the  city  in 
lieu  of  the  warrants,  payable  on  long  time,  and  at  ten  per 
cent  interest,  and  these  bonds  he  sold  to  bankers  and  brokers 
in  the  city  of  St.  Louis,  at  par,  and  in  this  way  realized  for 
the  school  fund,  in  cash,  an  amount  equal  to  the  face  of  the 
warrants.  Subsequently,  on  the  15th  of  April,  1876,  the 
board  of  school  trustees,  by  an  order  duly  adopted,  and 
recorded  in  the  proceedings  of  the  board,  and  signed  by  the 
president  and  clerk  thereof,  allowed  to  Lovingston,  as  com- 
pensation for  his  services  in  disposing  of  the  city  scrip,  the 
sum  of  $1481.25.  Finally,  in  1877,  Lovingston  was  succeeded 
in  the  office  of  township  treasurer  by  John  Kenshaw.  In 
making  settlement  with  his  successor,  Lovingston  retained 
the  sum  of  $1481.25,  which  had  been  allowed  to  him  by  the 
board,  as  before  mentioned.  It  was  to  recover  this  sum  that 
this  suit  was  brought.  A  trial  in  the  circuit  court  resulted 
in  a  judgment  against  Lovingston  and  his  sureties  on  his 
official  bond.  On  their  appeal  to  the  Appellate  Court  for 
the  Fourth  District,  that  judgment  was  affirmed.  Hence 
this  appeal.  The  principal  question  presented  is  whether 
Lovingston,  while  acting  as  township  treasurer,  could  prop- 
erly be  allowed  the  special  compensation  for  his  services  in 
negotiating  the  city  warrants. 
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Mr.  M.  Millard,  for  the  appellants  : 

The  duties  of  school  treasurer  are  limited  and  specifically 
defined  by  law.  They  can  not  be  extended  by  implication, 
nor  circumscribed  by  construction.  His  duties  are  pointed 
out  in  chap.  122,  Rev.  Stat.  1874,  sees.  3,  32,  34,  35,  36,  42, 
45,  53-57,  and  60-64. 

The  services  performed  by  him  in  this  case  were  not 
expressly  required,  nor  analogous  to  any  imposed  by  the 
statute.  He  is  not  bound  to  turn  broker  in  the  discharge  of 
his  official  duty.  The  services  were  essential,  and  resulted  in 
obtaining  a  much  larger  sum  for  the  scrip.  The  board  thought 
he  ought  to  be  paid;  they  regarded  the  services  as  extra- 
official,  and  they  were  right,  morally  and  legally. 

Under  section  64  of  the  School  law,  the  treasurer  and  his 
sureties  are  responsible  for  every  unlawful  act,  unless  the 
board  imposes  its  authority  and  requires  such  act,  and  then 
the  liability  is  shifted  to  the  board.  Board  of  Trustees  v. 
Misenheimer,  78  111.  22. 

A  license  is  not  a  tax  requiring  uniformity  in  its  levy  and 
collection.  People  v.  Thurber,  13  111.  554;  East  St.  Louis  v. 
Wehrung,  46  id.  392. 

As  to  what  violates  the  rule  of  uniformity  in  taxation,  see 
Madison  Go.  v.  People,  58  111.  462 ;  Allhands  v.  People,  82 
id.  234;  Prim  v.  Belleville,  59  id.  142;  Sleight  v.  People,  74 
id.  47. 

Mr.  Charles  W.  Thomas,  for  the  appellees: 
Section  72  of  the  School  law,  which  provides  that  township 
treasurers  shall  receive  in  full  for  their  services  a  compensa- 
tion, to  be  fixed  prior  to  their  election,  by  the  board  of  trustees, 
precludes  the  treasurer  from  holding  the  money  allowed  him 
for  what  is  claimed  as  extra  services. 

Mr.  L.  H.  Hite,  also  for  the  appellees : 
The  constitution  of  1870  gives  the  General  Assembly  the 
power  to  tax  liquor  dealers,  and  the  imposition  of  this  tax  in 
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the  shape  of  a  dram-shop  license  is  a  direct  levy  of  a  State 
tax  by  the  legislature,  and  in  this  case  with  a  direction  of  the 
application  of  the  proceeds.  The  city  had  no  vested  right 
in  such  dram-shop  fund.  Gutzweller  v.  People,  14  111.  142; 
People  exrel.  v.  Power,  25  id.  169. 

A  license  for  selling  liquor  is  not  a  tax.  People  v.  Thurber, 
13  111.  554;  Walker  v.  City  of  Springfield,  94  id.  304;  Illinois 
Mutual  Insurance  Co.  v.  City  of  Peoria,  29  id.  180;  East  St. 
Louis  v.  Wehrung,  46  id.  392;  Ducat  v.  City  of  Chicago,  48 
id.  172. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  claim  that  the  services  of  Lovingston,  rendered 
in  procuring  the  bonds  and  their  subsequent  sale,  were  no 
part  of  his  official  duty,  and  are  not  covered  by  his  salary,  and 
the  order  of  the  school  board  making  the  extra  allowance  of 
$1481.25  was  legal  and  binding.  It  is  also  insisted,  that  the 
license  fee  paid  by  dram-shop  keepers  is  a  tax,  and  must  be 
uniform,  and  being  a  city  tax,  under  the  constitution  it  could 
only  be  appropriated  for  city  purposes,  and  the  constitution 
prohibits  the  application  of  one-half,  or  any  other  portion,  to 
school  purposes. 

The  72d  section  of  the  School  law  provides,  that  "  township 
treasurers  shall  receive,  in  full  for  their  services,  compensa- 
tion to  be  fixed  prior  to  their  election  by  the  board  of 
trustees."  This,  in  express  terms,  prohibits  any  extra  pay 
for  the  performance  of  any  duty  imposed  by  the  statute. 
Appellant  Lovingston  was  fully  paid  for  the  performance  of 
his  official  duties,  and  if  his  services  in  procuring  the  city 
bonds  and  selling  them  fell  within  such  duties,  then  he  can 
have  no  legal  claim  for  further  compensation. 

The  62d  section  imposes  upon  the  treasurer  the  duty  of 
demanding,  receiving  and  safely  keeping,  according  to  law, 
all  moneys,  books  and  papers  of  every  description  belonging 
to  his  township.  This  section,  therefore,  imposed  the  duty 
of  demanding  and  receiving  the  money  from  the  city  treas- 


1881.]     Lovingston  et  al.  v.  Board  of  Trustees.  569 

Opinion  of  the  Court. 

urer  arising  from  dram-shop  licenses,  and  it  being  his  duty 
to  demand  and  receive  the  money,  he  had  no  authority  to 
receive  city  warrants  unless  they  were  mere  orders  on  the 
city  treasurer  for  the  money.  It  was  his  duty  to  demand  the 
money,  and,  if  necessary,  to  sue  and  recover  judgment  for 
the  amount,  and  to  have  compelled  the  payment  of  the  judg- 
ment by  mandamus.  This  seems  to  have  been  his  plain  duty. 
Nor  did  he  have  the  legal  authority  to  receive  the  city  bonds 
running  for  a  long  period  of  time,  for  money  due  and  pay- 
able on  demand.  It  is  true  that  he  was  authorized  by  the 
board  of  trustees  "to  sell  the  warrants  to  the  best  advan- 
tage," and  to  do  so  he  procured  the  issue  of  bonds,  and  sold 
them  instead  of  the  warrants,  which  he  surrendered  to  the 
city.  There  was  no  order  that  he  sell  the  warrants,  but  a 
mere  request  or  permission  to  sell  them  to  the  best  advan- 
tage. This  was  not  under  a  requisition  or  order  to  sell  the 
bonds.  It  was  a  mere  permission,  and  does  not,  as  is  claimed, 
bring  the  case  within  the  provisions  of  the  64th  section  of 
the  act,  which  renders  the  trustees  liable  when  the  wrongful 
act  or  neglect  of  duty  by  the  treasurer  is  required  by  the 
order  of  the  board,  entered  upon  their  journal,  and  signed  by 
the  president  and  clerk. 

The  section  is  highly  penal,  and  to  render  the  trustees 
liable,  the  provisions  of  the  statute  must  have  been  liter- 
ally fulfilled.  Such  statutes  are  strictly  construed,  and  there 
can  be  no  liability  incurred  under  this  section  until  the  act 
is  required  or  ordered  by  the  trustees,  and  the  order  signed*  as 
required.  We  have  no  power  to  enlarge  the  scope  of  the  act 
beyond  the  cases  enumerated.  We  can  not  bring  cases  within 
its  operation  that  are  not  specified  in  the  language  of  the  act. 

Lovingston  had  no  more  right  to  receive  anything  but 
money  from  the  city  than  to  surrender  a  note  and  mortgage 
for  money  loaned,  when  the  debt  was  perfectly  good,  and  take 
notes  on  other  persons,  and  sell  and  convert  them,  and  charge 
extra  for  his  trouble.  If  he  received  anything  but  money,  it 
was  a  violation  of  duty.    We  have  seen  that  he  had  no  power 
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to  convert  the  city  warrants,  payable  on  demand,  into  bonds 
of  the  city  on  long  time.  When  he  did  so  he  rendered  him- 
self and  sureties  liable  for  the  amount,  and  it  was  for  his  own 
protection  and  that  of  his  sureties  to  sell  the  bonds.  Even  if 
the  trustees  had  the  power  to  authorize  him  to  sell  the  war- 
rants, he  failed  to  pursue  the  authority  thus  given;  and 
having  departed  from  the  authority,  he  was  not  within  the 
scope  of  his  legal  authority,  and  was  liable  for  the  amount 
when  he  received  the  bonds  and  surrendered  the  warrants. 
Shall  he  be  paid  nearly  fifteen  per  cent  on  the  amount  for 
which  he  was  liable,  for  doing  that  which  he  did  to  remove 
his  liability, — that  which  he  did  to  save  himself  and  sureties 
from  loss?  Cau  it  be  claimed  that  had  he  violated  some 
other  duty,  and  expended  labor  and  devoted  time  to 
relieve  himself  from  loss,  the  board  of  trustees  would  be 
empowered  to  pay  him  for  such  labor  and  time?  Most 
assuredly  not.  The  amount,  even  if  it  was  legal  for  the 
board  to  make  compensation,  seems  to  be  exorbitant  in  the 
extreme.  It  was  only  a  saving  of  one-half  of  the  30  per 
cent  depreciation  of  the  warrants, — nearly  §1500  for  perhaps 
a  few  hours'  or  a  few  days'  time  in  procuring  the  city  to  issue 
bonds,  which  they  should  have  been  anxious  to  do,  as  their 
treasury  was  empty,  and  probably  only  required  him  to  offer 
them  to  bankers  or  brokers  to  effect  a  sale,  as  they  bear  a 
high  rate  of  interest,  and  the  security  was  no  doubt  regarded  as 
ample.  In  any  view  we  have  been  able  to  take  of  the  case,  we 
are  unable  to  see  that  he  was  entitled  to  any  extra  compensa- 
tion, or,  even  if  he  was,  the  amount  allowed  seems  to  be  out  of 
all  proportion  to  the  services  rendered.  Even  if  the  law  sanc- 
tioned an  allowance,  it  has  the  appearance  of  squandering, 
and  a  destruction  of  a  fund  that  should  be  regarded  as  sacred. 
That  lie  should  have  been  allowed,  for  this  single  transaction, 
approximately,  150  per  cent  more  than  his  entire  year's 
salary,  seems  to  be  a  reckless  attempt  at  mere  wanton  waste 
of  the  fund.  Such  allowances  must  soon  waste  the  entire 
fund,  if  they  become  the  rule. 
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But  it  is  next  urged,  that  these  license  fees  are  a  tax,  and 
they  are  illegal  because  they  are  not  uniform.  We  have 
been  unable  to  find  anything  from  which  it  may  be  inferred 
that  the  fees  received  for  dram-shop  licenses  by  the  city  were 
not  uniform  in  amount,  and  the  period  for  which  they  were 
to  run.  This  would  seem  to  be  a  complete  answer  to  that 
position. 

In  the  cases  of  The  People  v.  Thurber,  13  111.  554,  and  East 
St.  Louis  v.  Wehrung,  46  id.  392,  it  was  held,  that  a  fee 
received  for  a  license  granted  by  a  municipal  corporation, 
authorizing  the  sale  of  liquor,  was  not  a  tax,  in  a  constitu- 
tional sense,  and  not  being  a  tax  in  that  sense,  it  did  not 
violate  the  constitutional  requirement  of  equality  in  the  levy 
of  taxes.  But  it  is  said  those  decisions  were  made  under  the 
constitution  of  1848,  and  the  fundamental  law  of  1870  was 
in  force  when  these  license  fees  were  received,  and  its  pro- 
visions must  govern.  The  clauses  of  the  constitutions  of 
1848  and  1870,  which  provide  that  municipalities  may  be 
vested  with  power  to  levy  and  collect  taxes  for  corporate  pur- 
poses, are  the  same  in  meaning,  although  not  precisely  the 
same  in  language.  There  is  no  difference.  Both  provide 
that  such  bodies  may  be  vested  with  power  to  impose  taxes 
for  corporate  purposes,  and  that  such  taxes  shall  be  uniform 
in  respect  to  persons  and  property  Avithin  the  jurisdiction  of 
the  body  imposing  the  same.  In  meaning,  the  two  clauses 
are  precisely  the  same,  nor  has  counsel  for  appellants 
attempted  to  distinguish  them,  or  to  point  out  any  difference. 
The  constitution  of  1870  contains  some  provisions  not  found 
in  that  of  1848,  but  they  in  nowise  affect,  limit  or  qualify 
the  provisions  to  which  we  have  referred. 

The  present  constitution  having  made  no  change,  and  its 
framers  being  aware  of  the  construction  given  to  the  clause, 
in  The  People  v.  Thurber  and  East  St.  Louis  v.  Wehrung, 
supra,  we  must  conclude  that  body  intended  that  construc- 
tion to  stand.  We  are  fortified  in  this  conclusion,  as  there 
was  a  change  made  in  reference  to  making  special  improve^ 
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ments  by  special  taxation  on  contiguous  property,  to  obviate 
the  effects  of  decisions  of  this  court  on  that  subject.  Inde- 
pendent of  these  considerations,  we  are  satisfied  that  the 
language  of  the  clause  does  not  admit  of  a  construction 
different  from  that  given  in  those  cases. 

There  is  another  class  of  cases,  and  they  refer  to  a  per  cent 
of  the  income  or  receipts  by  the  agents  of  foreign  insurance 
companies,  imposed  for  the  privilege  of  carrying  on  their 
business  in  this  State.  This  percentage  is  held  not  to  be  a  tax, 
within  a  constitutional  sense.  Illinois  Mutual  Fire  Ins.  Co. 
v.  City  of  Peoria,  29  111.  180;  Ducat  v.  City  of  Chicago,  48 
id.  172;  Walker  v.  Springfield,  91  id.  364.  It  is  held  to  be  a 
license  for  the  privilege  of  transacting  the  particular  business. 

It  is  also  claimed  that  the  law  misappropriates  this  fund, 
and  the  board  of  trustees  have  no  constitutional  right  to  the 
fund,  and  hence  the  trustees  have  no  right  to  recover,  even  if 
Lovingston  is  not  entitled  to  it.  We  have  seen  the  trustees 
are  entitled  to  it,  but  if  they  were  not,  he  received  it  for  them, 
and  as  their  officer,  and  placed  it  in  the  treasury  as  a  part  of 
the  fund,  and  if  sued,  the  trustees  could  not  be  heard  to  say 
that  they  never  had  the  money,  but  the  city  must  look  to 
Lovingston  for  a  recovery.  Conceding  the  school  fund  is 
not  entitled  to  it,  still  the  corporation  would  be  liable  to 
refund  it,  and  to  do  so  they  should  have  the  money  to  meet 
the  liability.  He  has  no  right  to  hold  the  money,  even  if  it 
does  not  belong  to  the  trustees.  He  got  it  under  the  claim 
that  it  belonged  to  the  school  fund,  and  so  charged  himself 
with  it  in  his  account  as  treasurer. 

This  dram-shop  license  not  being  a  tax,  within  the  meaning 
of  the  constitution,  the  decisions  of  this  court  which  hold 
that  a  corporate  tax  can  not  be  perverted  from  corporate 
use  and  purposes,  have  no  application.  We  therefore  refrain 
from  any  discussion  of  that  question. 

Perceiving  no   error  in   the   record,    the  judgment  of  the 

court  below  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Dickey,  dissenting: 

The  appellant  John  B.  Lovingston  was,  in  1875,  appointed 
township  treasurer  for  town  2  north,  range  10  west,  in 
St.  Clair  "county,  and  in  March,  1876,  was  re-appointed  to 
the  same  office,  and  held  the  office  until  April  23,  1877. 
During  his  first  term,  and  prior  to  March,  1876,  he  received, 
as  such  treasurer,  from  the  city  clerk  for  the  city  of  East 
St.  Louis,  from  time  to  time,  city  scrip  or  city  warrants  to 
the  amount  of  about  §10,000.  These  warrants  were  drawn  and 
delivered  to  him  by  the  city  clerk  in  payment  of  one-half 
of  the  funds  arising  from  dram-shop  licenses  collected  by  the 
city  officers.  These  warrants  were  paid  to  him  by  reason  of 
section  12,  article  7,  of  the  charter  of  East  St.  Louis,  which 
directs  one-half  of  the  moneys  arising  from  that  source  to  be 
paid  to  the  township  treasurer  of  this  township,  for  school 
purposes.  These  city  warrants,  for  want  of  money  in  the 
city  treasury  to  pay  them,  were  at  a  discount  of  about  30  per 
cent,  being  worth  in  the  market  about  70  cents  on  the  dollar. 
During  his  first  term  as  treasurer,  Lovingston  was  directed 
by  the  board  of  trustees  of  his  township  to  sell  these  city  war- 
rants to  the  best  advantage,  for  the  benefit  of  the  school  fund. 
He  entered  upon  negotiations  for  that  purpose,  and  succeeded 
in  converting  them  into  money,  at  par.  This  was  accomp- 
lished by  inducing  the  city  officers  to  issue  bonds  in  lieu  of 
the  scrip,  payable  on  long  time,  and  at  ten  per  cent  interest 
per  annum,  and  these  bonds  he  sold  to  bankers  and  brokers 
in  the  city  of  St.  Louis  at  par,  and  thus  realized  for  the 
school  fund,  in  cash,  an  amount  equal  to  the  face  of  the  scrip. 
The  bonds  were  sold  some  time  in  the  month  of  March,  1876. 
About  the  beginning  of  his  second  term,  March  4,  1876,  he 
executed  a  treasurer's  bond,  with  Albert  Meintz,  John  M. 
Sullivan  and  A.  X.  Illinski  as  sureties,  conditioned  that 
Lovingston  should  faithfully  discharge  all  the  duties  of  said 
office  of  township  treasurer  according  to  law,  and  should 
"deliver  to  his  successor  in  office  all  moneys,  books,  papers, 
securities  and  property  in  his  hands  as  township  treasurer/' 
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and  entered  upon  the  duties  of  his  office  for  the  second  term 
as  such. 

After  the  money  was  realized  by  the  sale  of  the  city  bonds, 
as  above  stated,  and  on  the  15th  of  April,  1876,  the  board 
of  trustees  of  schools  for  that  township  made  an  order  that 
Lovingston  should  be  paid,  in  compensation  of  his  services 
in  the  disposal  at  par  of  this  city  scrip,  the  sum  of  $1481.25. 
This  order  was  duly  adopted,  and  recorded  in  the  proceed- 
ings of  the  board,  and  signed  by  the  president  and  clerk 
thereof.  This  sum  was  accepted  by  Lovingston  in  compen- 
sation for  the  services,  and  on  June  3,  1876,  he  entered  a 
credit  to  himself,  in  his  account  as  school  treasurer,  for  that 
amount.  In  the  spring  of  1877,  John  Renshaw  was  appointed 
township  treasurer  for  that  township,  instead  of  Lovingston, 
and  qualified  as  such,  and  became  Lovingston's  successor  on 
the  23d  of  April,  1877.  Soon  after  this,  Lovingston  settled 
with  his  successor,  and  turned  over  to  him  all  books  and 
property  belonging  to  his  office,  and  paid  over  and  accounted 
satisfactorily,  for  all  moneys  of  the  township  ever  received 
by  him,  except  this  sum  of  $1481.25. 

It  is  insisted  by  appellees,  that  (inasmuch  as  the  statute 
requires  the  salary  of  the  township  treasurer  to  be  fixed  be- 
fore he  shall  enter  upon  the  duties  of  his  office,  and  that  he  shall 
receive  no  other  compensation  as  such  for  his  services,  and 
inasmuch  as  Lovingston  was  receiving,  under  that  provision 
of  the  statute,  during  both  of  his  terms,  a  salary  at  the  rate 
of  $1000  a  year,)  the  allowance  made  to  him  as  compensation 
for  the  services  rendered  in  converting  this  scrip  into  money 
for  the  benefit  of  the  school  fund  was  an  unlawful  and  an 
unwarranted  act,  and  of  no  legal  effect,  and  hence  that  it  was 
the  duty  of  Lovingston,  at  the  close  of  his  term,  to  have 
paid  over  that  sum  to  his  successor. 

The  first  question  which  presents  itself  in  this  case  is,  were 
the  services  performed  by  Lovingston  in  disposing  of  this 
scrip  a  part  of  the  duties  of  his  office?  I  think  they  were 
not. 
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By  section  32  of  chapter  122,  Eevised  Statutes,  1874,  the 
township  treasurer  is  an  officer  to  be  appointed  by  the  board 
of  trustees,  and  his  term  of  office  is  for  one  year,  unless  re- 
moved for  cause  by  the  board.  His  duties  are  defined  in 
divers  sections  of  that  statute. 

By  section  62  it  is  declared,  that  the  township  treasurer 
shall  demand,  receive  and  safely  keep,  according  to  law,  all 
moneys,  books  and  papers  of  every  description  belonging  to 
his  township.  The  form  of  the  bond  which  he  is  required  to 
give  by  section  55  of  the  same  act,  indicates,  too,  that  he  was 
to  be  the  custodian  of  the  moneys  of  the  township. 

By  section  39  it  is  provided,  that  the  proceeds  arising 
from  sales  made  by  the  board  of  trustees,  of  any  school  site 
or  building  shall  be  paid  over  to  the  treasurer.  It  may,  there- 
fore, be  assumed  that  the  city  scrip,  and  the  proceeds  of  the 
city  scrip,  were  in  the  hands  of  Lovingston,  as  treasurer,  and 
that  it  was  his  duty  to  safely  keep  them,  and  appropriate  them 
in  such  manner  as  was  provided  by  law,  or  as  might  be  directed 
by  the  board  of  trustees  of  the  township.  He  was  authorized, 
as  already  stated,  by  section  62,  to  demand  the  money  from  the 
treasurer  of  the  city  of  East  St.  Louis  upon  these  city  warrants. 
That  duty,  it  seems,  he  performed,  and  no  charge  or  allow- 
ance is  made  for  that  service. 

It  is  suggested  by  appellees,  that  it  was  his  duty  as  treas- 
urer to  bring  suit  against  the  city,  and  collect  the  money  by 
due  course  of  law.  I  find  no  provision  in  the  statute  re- 
quiring the  treasurer  to  bring  suits  in  behalf  of  the  town- 
ship, in  all  cases  where  suits  may  be  necessary  or  proper. 
He  is  required  to  do  so  in  certain  specified  cases,  but  this 
case  is  not  one.  Section  46  authorizes  him  to  sue  the  county 
collector  if  he  shall  fail  to  pay  over  the  amount  of  tax 
coming  to  his  hands  for  school  purposes  of  the  township. 
By  section  60  the  township  treasurer  is  required  to  insti- 
tute suits  for  the  recovery  of  money  or  loans,  in  all  cases 
where  the  borrower  shall  fail  to  give  additional  security, 
when  additional  security  is  required  by  the  board  of  trustees. 
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And  by  the  same  section,  whenever  a  debtor  owing  school 
money  shall  die,  it  is  made  the  duty  of  the  township  treas- 
urer to  present  the  demand  against  his  administrators  or  exe- 
cutors, and  to  attend  the  office  of  the  probate  justice  on  the 
proper  days,  and  cause  such  debts  to  be  properly  probated 
and  classed,  so  as  to  make  them  preferred  debts.  And  by 
section  61  the  township  treasurer  is  authorized  to  bring  suit 
for  interest  that  may  fall  clue  upon  a  note  or  bond  before  the 
principal,  without  suing  for  the  principal. 

No  other  provision  is  found  in  this  statute  authorizing  the 
treasurer  to  bring  suits  on  his  own  motion,  or  at  all.  In  all 
cases,  other  than  the  cases  specifically  provided  for  in  the 
statute,  (in  which  it  was  made  the  duty  of  the  treasurer  to 
bring  suit,  or  in  which  he  was  specifically  authorized  to  bring 
suit,)  the  question  whether  suit  should  or  should  not  be 
instituted,  is  left  by  the  law  as  a  question  to  be  determined 
by  the  board  of  trustees  of  the  township,  and  not  by  the 
treasurer.  The  treasurer,  on  his  own  motion,  had  no  author- 
ity to  institute  a  suit  in  the  name  of  the  board  of  trustees,  or 
otherwise,  except  in  the  cases  specifically  provided  in  the 
statute.  He  had,  therefore,  no  authority  to  institute  action 
against  the  city  of  East  St.  Louis  for  the  collection  of  that 
money  named  in  these  city  warrants,  without  an  order  of  the 
board  of  trustees,  nor  is  there  any  provision  of  the  statute 
which  imposes  upon  him  the  duty  of  negotiating  the  sale  of 
these  city  warrants.  The  board  of  trustees  might,  had  they 
chosen  so  to  do,  have  authorized  any  other  agent  to  negotiate 
such  sale.  It  is  true,  when  the  sale  was  consummated, — the 
bargain  made, — it  might  be  necessary  for  the  treasurer  to 
indorse  the  certificates  in  order  to  perform  the  contract  or 
sale. 

I  see  no  reason,  if  it  was  thought  wiser  by  the  board  of 
trustees  to  procure  this  money  through  negotiations,  and  sale 
of  the  city  scrip  than  to  incur  the  expense  and  delay  of  liti- 
gation with  the  city  of  East  St.  Louis,  why  it  was  not  lawful 
for  them  to  pursue  that  course,  and  I  see  no  reason  why  they 
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might  not  employ  Mr.  Lovingston  to  perform  that  duty,  as 
well  as  any  other  agent.  It  is  not  claimed,  nor  is  there  any 
evidence  or  allegation  in  this  case,  that  the  amount  allowed 
for  the  services  was  unreasonably  large,  or  that  any  officer 
in  this  connection  acted  in  bad  faith. 

If  all  this  be  so,  after  the  allowance  was  made  by  the 
board  of  trustees,  and  after  Lovingston  had  accepted  that 
amount  as  compensation,  the  money  became  that  of  Loving- 
ston, and  ceased  to  be  that  of  the  township.  He  no  longer 
held  it  in  his  hands  as  treasurer. 

But  even  if  this  were  not  so.  it  is  provided  by  section  64, 
of  the  same  statute,  that  "for  any  failure  or  refusal  to  per- 
form the  duties  required  of  the  township  treasurer  by  law, 
he  shall  be  liable  to  the  board  of  trustees,  *  *  *  but 
if  said  treasurer,  in  any  such  failure  or  refusal,  acted  under 
and  in  conformity  to  a  requisition  or  order  of  said  board, 
entered  upon  their  journal,  and  subscribed  by  their  president 
and  clerk,  then,  and  in  that  case,  the  members  of  said  board 
aforesaid,  or  those  of  them  voting  for  said  requisition  or 
order  aforesaid,  and  not  the  treasurer*,  shall  be  liable,"  etc. 

In  this  case,  Lovingston,  in  his  failure  to  pay  over  the 
sum  of  money  here  claimed,  "acted  under  and  in  conformity 
to  an  order  of  said  board,  entered  upon  their  journal,  and 
subscribed  by  their  president  and  clerk,"  and  acted  in  good 
faith.  It  is  not  perceived  why  this  section  64  does  not 
protect  him  as  treasurer  against  any  statutory  liability  as 
such  arising  out  of  such  error,  if  it  were  error.  If  it  does, 
his  sureties  are  not  liable  for  the  error.  If  the  allowance  by 
the  board  was  unlawful,  and  Lovingston  made  himself 
responsible  as  an  actor,  this  affects  him  personally  only,  and 
can  not  affect  his  sureties. 

It  is  suggested  that  Lovingston  was  not  authorized  to 
accept  from  the  city  of  East  St.  Louis,  for  the  amount  due 
from  that  city  on  account  of  dram-shop  licenses,  city  war- 
rants, but  should  have  demanded,  originally,  the  money.     Be 

this  as  it  may,  whatever  default  there  was  in  accepting  the 
37—99  III, 
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city  warrants  was  a  default  that  occurred  in  the  discharge  of 
his  duty  during  his  first  term,  and  the  facts  were  reported 
and  known  to  the  board  of  trustees  before  he  entered  upon 
his  second  term;  for  the  case  shows,  that  before  that  time  he 
had  been  directed  by  the  board  of  trustees  to  dispose  of  these 
city  warrants.  The  sureties  who  signed  his  bond  on  the  4th 
of  March,  1876,  made  themselves  liable  for  his  conduct 
during  the  term  upon  which  he  was  then  entering.  They 
can  not  be  held  responsible  for  any  default  or  official  wrong 
which  occurred  before  that  time,  unless  Lovingston  was 
guilty  of  some  default  in  connection  with  the  same  trans- 
action after  the  execution  of  the  bond. 

I  think  the  judgment  in  this  case  is  erroneous,  and  should 
be  reversed. 


George  F.  Kimball,  Guardian, 

v. 

Oliver  S.  Lincoln  et  al. 

Filed  at  Ottawa  June  20,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Purchaser — who  may  become  a  purchaser — of  the  relation  between  sur- 
viving partners — and  between  a  surviving  partner  and  the  representatives  of  the 
estate  of  the  deceased  partner.  A  surviving  partner  can  not  become  a  purchaser 
of  the  property  of  the  firm  at  his  own  sale, — he  can  not  thus  occupy  the  posi- 
tion of  both  vendor  and  purchaser; — nor  can  he  become  the  purchaser  of  such 
property  from  a  co-trustee. 

2.  But  this  rule  has  no  application  to  the  case  of  a  purchase  by  a  surviving 
partner  of  the  share  in  the  partnership  property  belonging  to  the  estate  of  the 
deceased  partner,  from  the  personal  representatives  of  the  latter.  In  such  a 
transaction  the  surviving  partner  is  not  to  be  considered  as  dealing  with 
trust  property,  in  that  sense  which  would  bring  the  sale  within  the  legal 
prohibition. 

3.  Sale — by  executor  of  a  deceased  partner  to  a  surviving  partner — what  will 
pass  by  the  sale.  The  executor  of  a  deceased  partner  sold  to  the  surviving 
partner  "all  the  interest  in  the  flour  mill  and  property  of  the  firm,  which  the 
testator  had  at  the  time  of  his  death,  or  which  the  executor  then  had,  the  sale 
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to  include  the  debts  due  said  firm  by  account  or  otherwise."  The  guardian 
of  one  of  the  legatees  under  the  will  of  the  testator,  filed  his  bill  in  chancery 
against  the  executor  and  the  surviving  partner,  for  an  account  of  certain 
profits  which  it  was  alleged  had  been  earned  by  the  firm  property  while  in 
the  hands  of  the  surviving  partner  subsequent  to  the  death  of  the  testator. 
But  it  was  held,  that  whatever  profits  had  been  thus  earned,  they  passed  by 
the  sale  from  the  executor  to  the  surviving  partner, — so  there  was  no  ground 
for  an  accounting. 

4.  Partnership — division  of  assets  between  surviving  partners  and  representa- 
tives of  deceased  partner.  Where  the  debts  of  a  partnership  have  been  paid,  a 
surviving  partner  and  the  representatives  of  the  deceased  partner  may  prop- 
erly make  a  specific  division  of  the  remaining  assets  between  them,  if  they 
choose  to  settle  the  business  in  that  way.  So  where  an  executor  of  a  deceased 
partner,  upon  making  sale  of  the  interest  of  the  testator  in  the  partnership 
property  to  the  surviving  partner,  received  in  part  payment  a  chose  in  action, 
it  was  held  no  ground  of  complaint  on  the  part  of  a  legatee  under  the  will. 

5.  Evidence  as  to  value  of  land  sold  by  an  executor — recital  in  deed.  Where 
an  executor  sold  real  and  personal  property  at  private  sale,  under  power 
given  in  the  will,  upon  bill  filed  by  a  legatee,  the  propriety  of  the  sale  coming 
in  question,  it  was  held,  the  recital  in  the  deed  for  the  land,  of  the  amount  of 
the  consideration  paid,  was  not  conclusive  as  to  the  value  of  the  land.  It 
might  he  prima  facie  evidence,  but  that  is  all. 

6.  Sale  by  an  executor — inadequacy  of  price.  Mere  inadequacy  of  price, 
in  the  absence  of  fraud,  is  not  enough  to  impeach  an  executor's  sale  of  prop- 
erty of  the  estate. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  W.  W.  Farwell,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  the  appellant: 
Under  the  statute  the  complainant  is  entitled  to  an  account- 
ing with  the  surviving  partners,  without  respect  to  the  ques- 
tion of  the  sale  of  February  8, 1875,  the  power  of  the  executors 
to  sell,  the  right  of  the  surviving  partner,  George,  to 
purchase,  or  the  property  that  passed  by  such  sale.  Forrester 
v.  Oliver  et  al.  1  Bradw.  263 ;  Story  on  Part.  sec.  343. 

The  required  accounting,  the  filing  of  a  true  inventory  and 
appraisement  by  the  surviving  partners,  can  not  be  waived  by 
the  executor,  and  a  sale  by  him  without  such  accounting  does 
not  relieve  the  surviving  partners  from  the  same. 


580  Kimball,  Guardian,  v.  Lincoln  et  al.        [Sept. 

Brief  for  the  Appellant. 

The  executor  is  only  entitled  to  receive,  after  the  settle- 
ment of  the  partnership  business  and  the  sale  and  disposition 
of  the  partnership  property,  that  portion  in  money  which 
belongs  to  the  heir  or  devisee.  No  power  is  conferred  upon 
him  to  sell,  but  simply  the  right  to  receive. 

The  executor  can  not  sell  the  property  for  the  reason  that 
he  has  no  title  in  it.  The  title  is  exclusively  in  the  surviv- 
ing partners.  While  the  executors  were  duly  authorized  to 
sell  the  real  estate  when  considered  advantageous,  the  pro- 
ceeds to  pass  directly  to  the  heir,  no  power  is  found  in  the 
will  authorizing  the  executors  to  sell  any  of  the  personal 
property,  especially  the  profits  and  income,  after  the  death 
of  the  partner;  hence  the  sale  of  one-fourth  interest  in  all 
the  choses  in  action,  open  accounts,  notes  and  judgments 
belonging  to  the  late  firm,  was  unauthorized.     . 

The  surviving  partner,  as  trustee,  could  not,  in  the  first 
instance,  buy  this  interest  of  the  estate.  If  such  a  sale  to 
and  the  purchase  by  him  were  allowed,  he  is  required  to  show 
the  utmost  good  faith  in  disclosing  to  the  executors  all  the 
knowledge  he  had,  and  all  the  facts  under  his  control,  in 
relation  to  the  value  of  the  personal  property.  See  Nelson  v. 
Hayner,  6Q  111.  491 ;  Sherlock  v.  Village  of  WinetJca,  59  id.  401 ; 
Og den  v.  Astor,  4  Sandf.  334;  Farnam  v.  Broohs,  9  Pick.  234. 

Surviving  partners  being  trustees  of  the  heirs  and  devi- 
sees of  the  deceased  partner,  it  follows  that  any  act  of  theirs 
in  relation  to  the  trust  estate,  prejudicial  to  the  interests  of 
the  cestuis  que  trust,  can  not  be  maintained  on  behalf  of  such 
trustee  against  the  heir.  They  can  not  purchase  at  their  own 
sale.     Michoud  et  al.  v.  Glrod  el  al.  4  How.  503. 

A  surviving  partner  is  not  entitled  to  compensation  for 
services  after  the  dissolution  of  the  partnership,  in  the  absence 
of  an  express  contract  to  that  effect.  TilloUon  v.  Tillotson, 
34  Conn.  3G6;  Collyer  on  Part.  sees.  199,  328,  note;  Story 
on  Part.  sec.  33,  note;  3  Kent's  Com.  (5th  ed.)  G4;  Beatty  v. 
Wray,  19  Pa.  St.  516;  Washburn  v.  Goodman,  17  Pick.  519; 
Schenke  v.  Dana,  118  Mass.  239. 
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Mr.  Francis  E.  Clarke,  and  Messrs.  Cooke  &  Upton, 
for  the  appellees: 

There  is  no  rule  of  law  that  prevents  surviving  partners 
from  becoming  purchasers  from  the  representatives  of  the 
deceased  partner  of  his  share.  Chambers  v.  Howell,  11  Beav. 
6;  Lindley  on  Part.  (3d  ed.)  980;  Parsons  on  Part,  side 
paging  442,  note  (s)  ;  Story  on  Part.  (6th  ed.)  551,  note  3; 
Collyer  on  Part.  (6th  ed.)  382. 

If  au  executor  of  a  deceased  person  is  not  a  member  of  the 
firm,  it  is  competent  for  him  and  the  surviving  partners  to 
affree  that  the  share  of  the  deceased  shall  be  ascertained  in  a 
particular  way  or  be  taken  at  a  particular  value.  Collyer  on 
Part.  (6th  ed.)  382,  sec.  248;  2  Lindley  on  Part.  (4th  ed.) 
932;  Ray,  Exrx.  v.  Vilas,  18  Wis.  189;  Same  case,  20  Wis. 
463;  Dames  v.  Davies,  2  Keen's  Ch.  Pep.  534;  Case  v.  Abeel, 
1  Paige,  393. 

If  the  survivors  carry  on  the  business  and  make  a  profit 
by  it,  which  is  credited  to  the  firm,  they  may  be  allowed  some 
compensation  for  their  services,  unless  the  articles  of  agree- 
ment provide  otherwise.  Parsons  on  Part.  443;  Lindley  on 
Part.  (4th  ed.)  775. 

Surviving  partners,  if  they  carry  on  the  business  for  the 
benefit  of  the  estate  of  the  deceased  partner,  are  entitled  to 
an  allowance  for  so  doing,  unless  they  are  also  his  executors, 
in  which  case  they  can  make  no  charge  for  their  trouble. 
1  Lindley  on  Part.  775;  Same,  vol.  2,  1046;  Brown  v.  De- 
tostel,  Jacobs'  Rep.  284;  Griggs  v.  Clark,  23  Cab  427; 
Ambler  v.  Bolton,  41  Law  J.  Ch.  783  ;  Hite  et  al.  v,  Hite,  Exr. 
1  B.  Mon.  179 ;    Willett  v.  Blanford,  1  Hare,  253. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  brought  by  George  F.  Kimball, 
guardian  of  Weston  G.  Taft,  in  the  circuit  court  of  Cook 
county,  against  O.  S.  Lincoln  and  Lydia  F.  Kimball,  execu- 
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tors  of  tlie  estate  of  John  W.  Taft,  deceased,  and  L.  D.  War- 
ren and  C.  B.  George,  surviving  partners  of  the  firm  of 
Warren,  Taft  &  Co.,  praying  for  an  account. 

John  W.  Taft  died  testate  December  31,  1870,  leaving  a 
widow  and  one  child,  Weston  G.  Taft.  At  the  time  Taft 
died  he  was  a  member  of  the  firm  of  Warren,  Taft  &  Co., 
which  was  composed  of  himself,  Lorenzo  D.  Warren,  and 
Charles  B.  George.  The  firm  owned  a  flouring  mill  at 
Waukegan.  Warren  owned  a  half  interest,  and  George 
and  the  deceased  each  one-fourth.  The  business  of  the  firm 
was  commenced  in  June,  1869.  They  purchased  grain,  made 
flour  for  sale,  and  also  kept  a  feed  store  and  grocery  in  con- 
nection with  the  mill.  After  the  death  of  Taft  the  other  two 
partners,  Warren  and  George,  continued  to  occupy  the  mill, 
and  carried  on  the  business  in  the  old  firm  name  until  the  8th 
day  of  February,  1875,  when  the  executors,  for  the  sum  of 
$5000,  sold  and  conveyed  to  George  the  one-fourth  interest 
which  the  estate  of  Taft  had  in  the  property,  real,  personal 
and  mixed.  The  deceased,  by  his  will,  gave  all  his  household 
furniture  to  his  wife,  Lydia  F.  Taft,  now  Kimball.  All  the 
balance  of  his  property  he  gave  to  his  son,  Weston  G.  Taft. 
The  real  estate  he  directed  the  executors  to  convert  into 
money  as  soon  after  his  death  as  could  be  done  advantage- 
ously and  to  the  best  interest  of  his  estate.  The  proceeds  of 
such  sale  he  gave  to  his  son.  For  the  purpose  of  carrying 
into  effect  the  provisions  of  the  will,  he  authorized  the  execu- 
tors to  sell  and  convey  all  of  his  real  estate  as  soon  as  in  their 
judgment  it  could  be  done  for  the  interest  of  his  estate,  either 
at  public  or  private  sale,  for  such  sum  or  sums  as  they  might 
see  fit,  and  on  such  terms  of  payment  as  they  might  think 
advisable  ;  and  upon  making  sale  the  executors  were  author- 
ized to  make  deeds.  The  testator  appointed  his  wife,  Lydia 
F.  Taft,  and  Oliver  L.  Lincoln,  executors  of  his  will,  and 
authorized  them  to  lease  his  real  estate  until  it  could  be  sold. 

The  complainant,  in  his  bill,  does  not  question  the  sale  of 
Taft's  interest  in  the  mill,  but  he  seeks  an  accounting  of  the 
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profits  made  by  the  surviving  partners  out  of  the  business, 
from  the  date  of  Taft's  death  to  the  time  the  mill  was  sold. 
It  is  in  substance  alleged  in  the  bill,  that  the  executors  sold 
to  George,  one  of  the  surviving  partners,  the  one-fourth 
interest  Taft  held  in  the  real  estate  for  $4000,  and  one-fourth 
interest  in  the  personal  estate  for  $1000,  in  the  month  of 
February,  1875;  that  from  the  date  of  the  death  of  Taft  to 
that  date  Taft's  interest  in  the  partnership  property  had 
earned  large  profits,  being  employed  in  the  milling  business 
by  the  surviving  partners;  that  the  profits  did  not  and  could 
not  pass  by  the  sale  to  George,  but  descended  directly  to 
Weston  G.  Taft,  under  the  will;  that  the  profits  amounted  to 
about  the  sum  of  $25,000,  of  which  Weston  G.  Taft  was 
entitled  to  one-fourth  ;  that  the  executor  had  no  authority, 
under  the  will  nor  at  law,  to  sell  the  same,  and  the  surviving 
partner,  as  trustee,  was  not  entitled  to  purchase  the  same. 

The  complainant  contends,  that  under  the  statute  he  is 
entitled  to  an  accounting  with  the  surviving  partners,  regard- 
less of  the  sale  made  by  the  executors  to  the  surviving  part- 
ner; while,  on  the  other  hand,  the  defendants  in  the  bill 
base  their  defence  on  the  alleged  fact  that  there  was  a  bona 
fide  sale  by  the  executors  to  George,  one  of  the  surviving 
partners,  of  all  the  interest  in  the  partnership  assets  which 
belonged  to  the  estate  of  the  deceased  partner,  and  that  under 
the  law  no  other  or  further  accounting  was  required. 

The  main,  and  indeed  the  only,  question  that  it  will  be 
necessary  to  consider,  is  whether  the  purchase  by  George, 
from  the  executors,  of  all  the  interest  belonging  to  the  estate 
of  Taft  in  and  to  the  partnership  property,  can  operate  as  a 
bar  to  complainant's  right  to  an  accounting.  If  the  executors 
had  the  power  to  sell  the  property,  and  if  the  relation  of 
George,  as  surviving  partner,  did  not  prevent  him  from 
becoming  a  purchaser,  and  if  the  sale  was  honestly  and  fairly 
made,  without  fraud  or  deception,  we  perceive  no  ground 
upon  which  the  bill  can  be  maintained. 
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There  is  evidence  in  the  record  tending  to  prove  that  the 
property  was,  at  the  time  of  the  sale,  worth  more  than  George 
contracted  to  pay  for  it;  but  the  decided  preponderance  of 
the  proof  is,  that  he  paid  all  that  Taft's  interest  was  worth. 
The  property  sold  consisted  of  both  real  and  personal  prop- 
erty. It  was  sold  in  bulk  for  $5000.  The  real  estate  had 
been  inventoried  a  short  time  before  the  sale  at  Si 6,600,  but 
while  seven  or  eight  witnesses  testified  in  regard  to  its  value 
on  the  trial,  none  of  them  placed  the  value  higher  than 
$10,000,  which  would  make  the  one-fourth  interest  belonging 
to  the  Taft  estate  at  the  time  of  the  sale  worth  $2500.  In 
regard  to  the  value  of  the  personal  estate,  the  only  evidence 
relied  upon  was  an  inventory,  which  was  made  the  week 
before  the  sale,  in  which  the  net  amount  of  assets,  both  real 
and  personal,  was  appraised  at  $39,064.38.  In  this  estimate 
the  real  estate  was  invoiced  at  $16,600,  and  $849  of  uncollect- 
ible accounts  were  included.  Deducting  from  the  $39,064.38 
the  invoice  price  of  the  real  estate,  $16,600,  and  uncollectible 
accounts,  $849,  the  remainder  would  represent  the  net  amount 
of  personal  property,  $21,615.38,  one-fourth  of  which, 
$5403.84,  represents  the  interest  the  Taft  estate  had  in  the 
personal  property,  less  the  amount  which  Taft  was  indebted 
to  the  firm  on  the  books  of  the  company,  which  was  conceded 
by  the  executors  to  be  $3410.07.  Deducting  this  from  Taft's 
share  of  the  assets  would  leave  the  net  amount  of  personal 
property  $1993.77.  This,  added  to  the  interest  in  real  estate, 
which  was  $2500,  makes  a  total  value  of  property  sold 
$4493.77.  It  is  true  the  consideration  for  the  real  estate 
named  in  the  deed  made  by  the  executors  to  George  was 
$4000,  but  that  is  not  conclusive  as  to  the  value  of  the  prop- 
erty or  the  amount  paid  therefor.  It  may  be  prima  facie 
evidence,  but  that  is  all. 

But  suppose  that  the  property  was  sold  for  less  than  it  was 
worth  by  the  executors,  such  fact  would  not,  of  itself,  vitiate 
the  sale.  Inadequacy  of  price  is  not  sufficient  to  defeat  a 
sale  of  property.     If  such  was  the  rule,  there  would  be  no 
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stability  in  the  sales  of  property.  If  every  sale  was  liable  to 
be  set  aside  for  inadequacy  of  price  alone,  no  person  would 
ever  be  safe  in  selling  or  buying,  nor  would  there  be  any 
stability  to  titles  to  property  sold.  If,  however,  the  figures 
above  given  are  incorrect,  and  the  property  was  worth  more 
than  thus  estimated,  the  sale,  in  the  absence  of  fraud,  could 
not  be  impeached,  and  none  has  been  shown  by  the  evidence 
in  the  record. 

It  is  argued  that  the  executors  were  ignorant  of  the  true 
condition  of  the  business;  but  this  can  not  be.  An  inventory 
showing  the  condition  of  the  property  and  business  was  filed 
by  the  surviving  partners  in  the  county  court  of  Lake  county, 
on  the  8th  day  of  February,  1871.  In  1873  an  inventory 
was  made  by  Southwick,  who  had  been  employed  for  that 
purpose  by  one  of  the  executors  and  George.  Another  in- 
ventory was  made  January,  1874,  and  again  in  1875.  The 
executors  could  not,  from  the  evidence,  have  been  ignorant  of 
the  condition  and  value  of  the  property,  unless  they  purposely 
remained  in  ignorance.  There  was  no  concealment  of  any  fact 
from  the  executors  by  the  surviving  partners,  nor  was  there 
any  fraud  or  misrepresentation,  but  the  inspection  of  the  books 
of  the  surviving  partners  was  open  to  them,  and  they  had 
every  facility  for  knowing  the  true  condition  of  the  partner- 
ship business. 

But  it  is  said  that  George,  being  a  surviving  partner,  held 
the  property  that  belonged  to  the  estate  of  Taft  in  trust,  and 
occupying  that  position  he  could  not  become  a  purchaser  from 
the  executors  of  the  estate,  who  occupied  the  same  relation  to 
the  property.  A  surviving  partner  has  the  legal  right  to  the 
partnership  effects;  but  in  equity  he  is  considered  merely  as 
a  trustee,  to  pay  the  partnership  debts  and  dispose  of  the 
effects  of  the  concern  for  the  benefit  of  himself  and  of  the 
estate  of  his  deceased  partner.  Case  v.  Abeel,  1  Paige,  393. 
In  disposing  of  the  property,  in  the  absence  of  an  executor  or 
administrator  of  the  deceased  partner,  he  could  not  buy  the 
partnership  effects  himself, — he  could  not  at  the  same  time 
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occupy  the  position  of  vendor  and  purchaser,  which  would 
be  the  case  if  he  was  allowed  to  buy  at  his  own  sale.  Nor 
could  he  buy  of  a  co-trustee.  An  executor  or  trustee  can  not 
purchase  trust  property  from  a  co-executor  or  co-trustee;  but 
the  reason  that  would  forbid  a  transaction  of  this  character 
has  no  application  to  a  case  where  a  surviving  partner  pur- 
chases property  from  the  executor  or  administrator  of  the 
deceased  partner,  and  hence  the  rule  which  would  govern  the 
one  case  can  not  control  the  other. 

Chambers  v.  Howell,  11  Beav.  6,  is  a  case  in  point.  There, 
the  surviving  partners  had  purchased  the  partnership  effects 
from  the  administratrix  at  a  specified  sum,  and  subsequent  to 
the  purchase  the  beneficiaries  under  the  will  of  the  deceased 
partner,  filed  their  bill  against  the  surviving  partners,  asking 
to  have  a  share  in  the  business.  In  the  decision  of  the 
question  presented  by  the  pleadings  in  the  case,  it  was  held 
that  there  is  no  such  principle  in  equity  that  surviving  part- 
ners can  not  become  purchasers  from  the  representatives,  of 
the  share  of  a  deceased  partner. 

In  Ray,  Exrx.  v.  Vilas,  18  Wis.  169,  it  is  said:  "The 
power  of  the  executrix  to  transfer  to  the  surviving  partner, 
or  to  anybody  else,  the  interest  of  the  deceased  in  the  firm 
assets  being  undoubted,  the  question  is  whether  she  could 
receive  in  payment  a  chose  in  action.  We  are  not  aware  of 
any  rule  prohibiting  this.  We  know  of  no  reason  why  the 
surviving  partner  and  the  representatives  of  the  deceased  may 
not,  assuming  the  partnership  debts  to  be  paid,  make  a  spe- 
cific division  of  the  remaining  assets." 

Here,  the  interest  of  the  estate  of  Taft  was  in  the  hands  of 
the  surviving  partners,  and  they  had  the  right,  in  winding 
up  the  affairs  of  the  firm,  to  sell  all  the  partnership  effects, 
and  convert  them  into  money  ;  but  at  the  same  time  we  per- 
ceive no  reason  why  one  of  the  surviving  partners  could  not 
purchase  from  the  executors, — the  personal  representatives 
of  the  deceased.  They  had  the  power  to  sell  any  and  all 
personal  assets  belonging  to  the  estate,  and  when  the  surviv- 
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ing  partner  was  willing  to  buy,  we  know  of  no  principle  which 
would  forbid  a  sale.  Both  parties  were  capable  in  law  of 
contracting,  the  surviving  partner  acting  for  himself  and  the 
executors  acting  for  the  estate;  and  in  making  the  purchase 
the  surviving  partner  was  not  dealing  with  trust  property  in 
that  sense  which  is  prohibited  by  law. 

The  decision  of  the  Appellate  Court  will  be  affirmed. 

Decree  affirmed. 


Commissioners  of  Highways  of  the  Town  of  Oswego 

v. 
The  People  ex  rel.  Walker  et  al. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Certiorari — at  common  law — effect  of  its  pendency  as  a  stay  of  proceed- 
ings. A  common  law  certiorari  stays  all  proceedings  in  the  inferior  tribunal 
from  the  time  of  the  service  of  the  writ,  unless  the  judgment  or  order  has 
been  begun  to  be  executed. 

2.  Mandamus — whether  it  will  lie — discretionary.  Courts  exercise  a  discre- 
tion in  awarding  the  writ  of  mandamus,  and  will  not  compel  an  officer  to  do 
an  act  when  there  is  no  clear  duty  on  his  part  to  perform  it. 

3.  Same — pending  certiorari  to  review  the  proceeding  out  of  which  the  sup- 
posed duty  must  arise.  A  final  order  laying  out  a  road  was  made  by  three 
supervisors  on  an  appeal  from  an  order  of  commissioners  of  highways  deter- 
mining not  to  lay  out  the  road.  Thereupon  the  damages  from  the  laying  out 
and  opening  of  the  road  were  assessed  by  a  jury,  before  a  justice  of  the 
peace.  Subsequently,  a  judge  of  the  circuit  court  awarded  the  common  law 
writ  of  certiorari,  to  bring  in  review  before  the  circuit  court  all  these  proceed- 
ings concerning  the  proposed  road,  and  the  writ  was  duly  issued  and  served. 
Pending  the  certiorari  proceeding,  it  was  sought  to  compel,  by  mandamus, 
the  highway  commissioners  to  levy  and  certify  a  tax  to  pay  the  damages  so 
assessed  for  opening  the  road,  and  to  open  the  road.  It  was  held,  that  all 
proceedings  under  the  assessment  of  damages,  or  the  order  laying  out  the 
road,  were  stayed  by  the  service  of  the  writ  of  certiorari,  so  there  was  no 
clear  duty  on  the  part  of  the  highway  commissioners,  pending  the  certiorari 
proceeding,  to  do  the  act  sought  to  be  coerced.  It  was,  therefore,  a  very 
proper  exercise  of  a  sound  discretion  to  deny  the  writ  of  mandamus. 
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APPEAL  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kendall  county. 

Mr.  Charles  Wheaton,  for  the  appellants. 
Mr.  B.  F.  Herrington,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  mandamus,  filed  in  the  circuit 
court  of  Kendall  county  March  22,  1880,  against  Nathan 
Loucks,  George  Parker  and  Luraan  Morgan,  commissioners 
of  highways  of  the  town  of  Oswego,  in  said  county,  to  com- 
pel them  to  levy  and  certify  a  tax  to  pay  for  damages  in 
opening  a  certain  road  in  said  town,  and  to  open  said  road. 
A  final  order  laying  out  the  road  was  made  on  June  3, 
1878,  by  three  supervisors  of  the  county,  to  whom  an  appeal 
had  been  taken  from  an  order  of  the  commissioners  of  high- 
ways of  the  town  determining  not  to  lay  out  the  road. 

The  damages  from  the  laying  out  and  opening  of  the  road 
were  assessed  by  a  jury  before  a  justice  of  the  peace,  on  May 
23,  1878.  After  the  supervisors  had  filed  their  said  final 
order  with  the  town  clerk,  and  in  December,  1878,  the  com- 
missioners of  highways  of  the  town  presented  to  one  of  the 
judges  of  the  circuit  court  of  said  county  their  petition,  set- 
ting forth  the  proceedings  that  had  been  had  relative  to  the 
road,  and  asking  that  writs  of  certiorari  be  issued  to  said 
justice  of  the  peace  and  said  supervisors,  and  to  the  town 
clerk  of  the  town  of  Oswego,  to  send  up  complete  records  of 
all  proceedings  and  papers  in  relation  to  the  road  for  review, 
which  writs  were  ordered  by  the  judge,  and  on  December  13, 
1878,  the  petition,  with  the  judge's  order  thereon,  was  filed  in 
the  office  of  the  clerk  of  said  court,  and  said  writs  were 
issued  and  served  on  January  3,  1879,  they  being  returnable 
to  the  January  term,  1879,  of  the  court. 

On  March  22,  1880,  and  while  said  certiorari  proceeding 
was    still    pending   and    undetermined,   this    petition    for  a 
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mandamus  was  filed  in  said  court,  to  compel  said  commis- 
sioners of  highways  to  levy  and  certify  a  tax  for  the  amount 
of  the  damages  so  assessed  for  opening  the  road,  and  to  open 
the  road.  To  that  petition  the  commissioners  of  highways 
filed  their  answer  June  12,  1880,  setting  up,  among  other 
things,  the  pendency  of  said  certiorari  proceedings,  and  that 
the  whole  proceedings  in  relation  to  the  road  were  irregular, 
illegal  and  void,  stating  wherein  they  were  so.  Upon  hear- 
ing, the  court  granted  a  peremptory  writ  of  mandamus,  com- 
manding the  commissioners  to  levy  and  certify  the  tax,  and 
to  open  the  road.  The  commissioners  appealed  to  the  Appel- 
late Court  for  the  Second  District,  which  affirmed  the  judg- 
ment, and  they  appeal  to  this  court. 

We  think  it  a  sufficient  answer  to  the  petition  in  this  case, 
that  mandamus  would  not  lie  while  the  certiorari  proceedings 
were  pending  and  undetermined. 

It  is  the  common  law  writ  of  certiorari  upon  which  road 
proceedings  are  brought  before  the  circuit  court,  for  review, 
and  a  common  law  certiorari  stays  all  proceedings  in  the 
inferior  tribunal  from  the  time  of  the  service  of  the  writ, 
unless  the  judgment  or  order  has  been  begun  to  be  executed. 
Patchin  v.  Mayor,  etc.  13  Wend.  664. 

We  regard,  then,  that  proceedings  under  and  by  virtue  of 
the  assessment  of  damages  before  the  justice  of  the  peace, 
and  of  the  order  laying  out  the  road  made  by  the  supervisors, 
were  improper  after  the  service  of  the  writ  of  certiorari, — that 
all  such  proceedings  were  stayed.  Hence,  at  the  time  of 
the  filing  of  this  petition  there  was  no  clear  duty  on  the  part 
of  these  commissioners  to  levy  and  certify  a  tax  for  such 
damages,  and  to  open  the  road,  and  unless  there  was  such 
plain  duty  at  that  time,  mandamus  would  not  lie  to  compel 
the  commissioners  to  do  said  acts,  and  there  was  no  ground 
for  the  petition.  The  People  v.  Glann,  70  111.  233 ;  People  v. 
Trustees,  86  id.  614. 

It  is  answered  that  the  pendency  of  the  certiorari  proceed- 
ing should  have  been  pleaded  in  abatement,  and  could  not  be 
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otherwise  availed  of.  But  it  is  not  the  case  only  of  a  pen- 
dency of  another  suit  for  the  same  cause  of  action,  as  it 
would  seem  to  be  regarded ;  it  is,  that  there  was  no  ground 
for  the  petition,  in  that,  at  the  time  it  was  filed,  there  was  no 
default  of  duty  on  the  part  of  the  commissioners  in  not 
doing  the  acts  the  mandamus  was  asked  to  compel  them  to 
do.  Courts,  too,  exercise  a  discretion  in  awarding  the  writ 
of  mandamus  or  not,  {People  v.  Davis,  93  111.  133,)  and  there 
would  be  an  impropriety  in  compelling  highway  commis- 
sioners by  mandamus  to  raise  a  tax  for  and  to  open  a  road, 
when  the  legality  and  existence  of  the  road  are  in  review  in 
a  superior  tribunal,  on  a  direct  proceeding  bringing  them  in 
question.  We  think  it  would  be  a  very  proper  exercise  of  a 
sound  discretion  to  deny  the  writ  in  such  a  case. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  to  that  court  with  directions  to  reverse  the 
judgment  of  the  circuit  court,  and  direct  that  court  to  dis- 
miss the  petition  without  prejudice. 

Judgment  reversed. 


The  Town  of  Oswego  et  al. 

v. 
George  W.  Kellogg  et  al. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Former  adjudication — as  to  proceedings  to  establish  road,  binding.  The 
decision  of  the  circuit  court  in  awai-ding  a  peremptory  writ  of  mandamus  to 
compel  the  commissioners  of  highways  to  act  upon  a  petition  to  lay  out  a 
highway,  is  conclusive,  until  reversed,  of  the  questions  involved,  among 
which  are  the  validity  and  regularity  of  the  preliminary  proceedings  for  the 
road,  and  the  regularity  of  such  proceedings  as  may  thus  have  been  passed 
upon  can  not  be  questioned  by  the  town  or  its  officers  in  a  collateral  pro- 
ceeding, as,  on  certiorari  in  the  circuit  court  to  review  the  action  of  the  inferior 
tribunals  concerning  the  establishment  of  the  proposed  road. 

2.  Appeal — when  it  lies  in  respect  to  laying  out  higlnoay.  Under  the  Road 
law  in  force  July  1,  1877,  any  person  interested  in  the  road  sought  to  be  laid 
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out,  had  the  right  to  appeal  from  the  final  order  of  the  commissioners  of  high- 
ways revoking  and  annulling  their  previous  order  for  the  establishment  of 
the  road,  on  the  ground  that  the  payment  of  the  damages  assessed  would  be 
burdensome  on  the  town. 

3.  Same — how  taken  from  decision  of  commissioners  of  highways.  Under  the 
Road  law  taking  effect  July  1,  1877,  an  appeal  from  the  order  of  commission- 
ers of  highways  revoking  all  previous  orders  for  laying  out  a  road,  is  properly 
taken  by  giving  written  notice  thereof  to  the  commissioners  and  to  three  of 
the  original  petitioners  for  the  road,  within  ten  days  after  the  filing  of  such 
decision  in  the  town  clerk's  office,  and  presenting  a  petition  in  writing  to  a 
justice  of  the  peace  of  the  county,  asking  for  an  appeal,  stating  upon  what 
grounds  it  is  taken,  with  a  sufficient  bond  for  the  payment  of  costs  in  case  of 
affirmance;  and  when  this  is  done,  the  supervisors  selected  will  be  invested 
with  jurisdiction  to  hear  and  determine  the  appeal. 

4.  Same — who  may  appeal  from  orders  relating  to  road.  Persons  who  are 
freeholders  of  the  town  in  which  it  is  proposed  to  establish  a  road,  and  resid- 
ing therein,  have  such  an  interest  in  the  proceeding  to  establish  the  same  as 
to  entitle  them,  under  the  statute,  to  appeal  from  the  final  order  of  the 
commissioners  of  highways  vacating  the  proceedings  to  establish  the  road. 

5.  Appeal  bond — security  is  not  required  on  bond.  The  statute  giving  an 
appeal  from  orders  and  decisions  of  commissioners  of  highways  in  respect  to 
laying  out,  etc.,  of  highways,  does  not  require  that  the  appellants  shall  give 
security  on  their  bonds.  It  only  requires  a  sufficient  bond  to  be  given,  and 
its  sufficiency  may  be  determined  by  the  officer  taking  it,  who  may  be  either 
the  town  clerk  or  the  justice  of  the  peace. 

6.  Same — amending  by  alteration — binding  on  those  consenting  or  ratifying. 
The  alteration  of  an  appeal  bond  given  on  a  road  appeal,  by  striking 
out  the  name  of  the  obligee  and  inserting  the  proper  one,  will  not  render 
the  same  invalid  as  to  the  obligors  present  and  consenting  thereto,  or  who 
ratify  the  same  afterwards  by  trying  the  appeal,  and  thereby  availing  of  a 
right  under  the  bond,  as  amended. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kendall  county;  the  Hon.  Charles  Kellum,  Judge,  pre- 
siding. 

Mr.  Charles  Wheaton,  and  Mr.  A.  E.  Searles,  for  the 
appellants : 

The  certiorari  upon  which  the  road  proceedings  are  brought 
to  the  circuit  court  for  review,  is  the  common  law  writ  of 
certiorari,  and  the  office  and  effect  of  that  writ  is  to  bring  up 
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the  entire  record  from  the  inferior  tribunal  or  body,  so  that 
no  record  with  regard  to  the  subject  matter  remains  before 
the  inferior  tribunal  or  body,  and  there  is  nothing  for  such 
body  to  act  upon.  People  ex  rel.  Loomis  et  al.  v.  Williamson, 
13  111.  661;  Parks  v.  City  of  Boston,  8  Pick.  218;  Groemelt 
v.  Bunnell,  1  Ld.  Eaym.  471. 

This  writ  affords  the  only  mode  by  which  to  question  the 
jurisdiction  of  the  commissioners  of  highways  in  regard  to 
laying  out  a  highway.  Com'rs  of  Highways  v.  Harper,  38 
111.  103. 

Sec.  72,  chap.  121,  Rev.  Stat.  1874,  requires  the  commis- 
sioners of  highways  to  fix  upon  a  time  when  they  will  meet 
and  act,  which  meeting  must  be  within  twenty  days  after  the 
expiration  of  the  twenty  days'  posting  of  the  petition.  After 
the  twenty  days  specified  in  sec.  72  have  elapsed,  the  power 
of  the  commissioners  to  act  is  gone,  absolutely  and  irrevocably. 
They  have  no  further  jurisdiction,  and  the  courts  can  not 
confer  any.  Com'rs  of  Highways  v.  Harper,  38  111.  104; 
Shinkel  et  al.  v.  Magill  et  al.  58  id.  422;  Wood  v.  Com'rs  of 
Highways,  62  id.  391 ;   Curley  et  al.  v.  Kennedy,  28  id.  145. 

The  proceedings  of  the  commissioners  in  making  the 
so-called  final  order  being  a  nullity,  no  appeal  would  lie  from 
it.  There  was  nothing  to  appeal  from.  Com'rs,  etc.  v.  The 
People,  2  Bradw.  24. 

No  person  has  a  right  to  appeal  from  the  decision  of  the 
commissioners  of  highways  in  laying  out  a  road,  unless  he  is 
the  owner  of  land  adjoining  the  road.  Taylor  et  al.  v.  Com'rs 
of  Highiaays,  88  111.  526. 

The  right  to  appeal  is  a  jurisdictional  fact  to  the  action  of 
the  supervisors,  and  all  jurisdictional  facts  must  appear  in 
the  record.  All  matters  and  proceedings  relative  to  laying 
out  a  road  are  to  be  considered  stricti  juris.  Frizell  v.  Rogers, 
82  111.  109;  Warne  v.  Baker,  35  id.  382;  Curley  et  al.  v. 
Kennedy,  28  id.  143. 

The  appeal  bond  was  made  payable  to  Samuel  J.  Van 
Dorston,  supervisor  of  the  town  of  Na-an-say,  when  it  should 
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have  been  payable  to  William  Parker,  supervisor  of  the  town 
of  Oswego. 

It  must  affirmatively  appear  upon  the  record  that  the 
notices  of  the  appeal  were  served  within  ten  days  after  the 
filing  of  the  final  order  by  the  commissioners  with  the  town 
clerk.    The  statute  is  mandatory. 

The  justice  of  the  peace  had  no  right  to  allow  an  amend- 
ment of  the  appeal  bond.  It  could  only  be  allowed  by  the 
supervisors.      Toicn  of  Winfield  v.  Moffatt  et  al.  42  111.  47. 

The  alteration  of  the  bond  was  material,  and  being  made 
in  the  absence  of  some  of  the  obligors,  made  the  bond  a 
nullity. 

Mr.  Benjamin  F.  Heerington,  for  the  appellees : 

The  judgment  of  the  circuit  court  awarding  the  mandamus 
is  res  adjudicata,  and  this  court  will  not  sit  as  a  court  of 
errors  upon  the  circuit  court  in  a  collateral  proceeding.  If 
the  circuit  court  erred,  the  remedy  was  by  appeal  or  writ  of 
error,  and  not  by  the  common  law  writ  of  certiorari. 

The  case  of  Taylor  et  al.  v.  ComWs  of  Highways,  88  111. 
526,  is  cited  as  holding  that  no  person  has  a  right  to  appeal 
from  the  decision  of  commissioners  in  laying  out  a  road, 
unless  he  is  the  owner  of  land  adjoining  the  road.  That  was 
where  they  laid  out  a  road,  and  not  as  in  this  case.  See 
Whitmer  et  al.  v.  Corners  of  Highways,  96  111.  289. 

If  there  had  been  any  defect  in  the  time  or  manner  of 
giving  notice  of  the  appeal,  it  was  cured  by  the  appearance 
of  the  parties.  Keech  v.  The  People,  22  111.  482;  Baldwin  v. 
Murphy,  82  id.  485;  Mineral  Point  By.  Co.y.  Keep,  22  id.  9; 
Vance  v.  Funic,  2  Scam.  263;  Town  of  Winfield  v.  Moffatt,  42 
id.  47;  Edensv.  Williams,  36  111.  252;  Anderson  v.  Wood,  80 
id.  15. 

The  record  shows  that  the  only  objection  to  the  appeal 
bond  was  made  before  the  justice,  and  not  the  supervisors. 
The  alteration  was  not  a  material  one,  as  it  did  not  affect  the 
38—99  III. 
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rights  of  the  parties.     Reed  v.  Kemp,  16  111.  445;  Rudesill  v. 
Jefferson  County,  85  id.  446. 

It  was  altered  with  the  consent  of  the  parties  to  it,  and 
they  ratified  it.      Town  of  Winfield  v.  Moffatt,  42  111.  47. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  certiorari,  to  bring  before  the 
circuit  court  for  review  certain  proceedings  had  by  the  proper 
authorities  in  laying  out  a  public  road  in  the  town  of  Oswego, 
in  Kendall  county.  On  the  hearing  in  the  circuit  court  the 
petition  was  dismissed,  and  that  judgment  was  affirmed  in 
the  Appellate  Court.  The  case  is  brought  to  this  court  by 
petitioners. 

It  appears  from  the  record,  that  on  the  20th  of  July,  1876, 
the  requisite  number  of  freeholders  residing  in  the  town  of 
Oswego,  and  within  three  miles  of  the  proposed  road,  pre- 
sented their  petition  to  the  commissioners  of  highways  of  that 
town,  asking  them  to  lay  out  and  open  a  public  road  on  the 
route  described  in  the  petition.  Proof  was  made  of  posting 
the  requisite  number  of  copies  of  such  petition,  as  required  by 
law,  and  notice  was  given  of  the  time  and  place  when  and 
where  the  commissioners  would  meet  to  consider  such  petition. 
Accordingly  the  commissioners  did  meet  at  the  time  and 
place  appointed,  but  refused  to  take  any  action  on  such  peti- 
tion, for  the  reason  then  stated,  they  had,  within  a  year  before, 
acted  on  a  petition  for  the  same  road,  and  had  refused  to  lay 
out  a  road  on  the  route  proposed.  At  the  next  term  of  the 
circuit  court  of  Kendall  county,  in  which  county  the  town 
of  Oswego  is  situated,  which  was  the  January  term  of  that 
court,  a  petition  was  presented  for  a  mandamus  to  compel  the 
highway  commissioners  to  act,  and  to  either  grant  or  refuse 
the  prayer  of  the  petition  to  lay  out  and  open  the  road.  Such 
proceedings  were  had  in  the  circuit  court  that  a  peremptory 
writ  of  mandamus  was  awarded,  directed  to  the  highway 
commissioners,  requiring  them  to  proceed,  and  without  further 
delay  or   excuse,  to  act   in   the   premises,  and   defining  with 
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distinctness  what  duties  the  commissioners  should  perform  in 
case  they  refused  to  lay  out  and  open  the  road,  and  how  they 
should  proceed  in  case  they  determined  to  grant  the  prayer 
of  the  petition  for  the  road.  Service  of  the  writ  was  only 
had  on  two  of  the  commissioners  of  highways,  the  other  one 
being  temporarily  absent  from  the  State.  In  obedience  to 
the  mandate  of  the  court,  the  commissioners  upon  whom  ser- 
vice was  had  gave  the  usual  notice  of  the  time  and  place  when 
and  where  they  would  hear  reasons  for  or  against  laying  out 
the  road.  On  convening,  and  considering  the  petition,  it  was 
found  the  commissioners  could  not  agree, — one  being  in  favor 
of  establishing  the  road  and  the  other  against  it.  That  deci- 
sion was  publicly  announced,  and  on  report  being  made  to 
the  circuit  court  of  their  action,  the  return  was  quashed  and 
an  alias  writ  of  mandamus  was  issued,  commanding  the  com- 
missioners, as  they  were  commanded  in  the  former  writ,  to 
proceed  to  hear  the  petition,  and  either  grant  or  refuse  the 
grayer.  Service  of  this  writ  was  had  on  all  the  commission- 
ers, and  after  giving  the  statutory  notice  of  the  time  and  place 
of  meeting  to  consider  the  petition,  they  met,  and  unani- 
mously agreed  to  lay  out  the  road.  The  usual  steps  required 
by  the  statute  were  taken  to  ascertain  the  damages  that  would 
be  sustained  by  parties  over  whose  lands  the  proposed  road 
would  pass,  and  with  whom  the  commissioners  could  not 
agree  as  to  the  damages  that  would  be  sustained  by  the  con- 
struction of  the  road.  The  damages  assessed  to  the  several 
claimants  on  the  line  of  the  road  in  the  aggregate  amounted 
to  $4300.  That  sum  the  commissioners  of  highways  deemed 
would  be  an  unreasonable  burden  on  the  tax-payers  of  the 
town,  and  accordingly  they  revoked  all  proceedings  previously 
had  on  the  petition  in  regard  to  the  road,  and  on  the  13th 
day  of  April,  1878,  filed  a  final  order  embodying  their  deci- 
sion in  the  office  of  the  town  clerk.  On  a  return  being  made 
of  the  decision  of  the  commissioners  of  highways  to  the  alias 
writ  of  mandamus  to  the  May  term  of  the  court,  1878,  it  was 
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deemed  sufficient,  and  they  were  discharged  from  further 
action. 

An  appeal  was  taken  by  three  of  the  petitioners  for  the 
road,  under  the  58th  section  of  the  act  of  1877,  from  the  final 
order  of  the  commissioners  of  highways  revoking  the  pro- 
ceedings had  on  the  petition  and  refusing  to  establish  the 
road,  to  three  supervisors  of  the  county.  On  the  hearing  of 
that  appeal,  the  supervisors  acting  determined  to  and  did  lay 
out  the  road,  observing  the  provisions  of  the  statute  as  to 
giving  the  notices  required  to  be  given,  and  caused  the  dam- 
ages that  would  be  occasioned  to  the  land  owners  over  which 
it  would  pass  to  be  assessed  in  the  manner  provided  by  law. 

After  the  final  order  made  by  the  three  supervisors  to  lay 
out  and  establish  the  road  had  been  filed  in  the  office  of  the 
town  clerk,  the  town  of  Oswego,  and  certain  persons  acting 
with  it,  presented  their  petition  for  a  writ  of  certiorari,  to 
bring  before  the  circuit  court  awarding  the  writ  all  the  pro- 
ceedings of  the  inferior  tribunals  had  in   respect  to  the  road. 

The  questions  made  and  discussed  relate  to  the  validity 
and  regularity  of  the  proceedings  of  the  inferior  tribunals. 
The  petition  for  mandamus  set  forth  all  the  preliminary  steps 
that  had  been  taken  to  procure  the  laying  out  of  the  road, 
and  the  validity  and  regularity  of  those  proceedings  prior  to 
suing  out  the  writ  were  distinctly  involved.  It  must  be  held 
the  court  found  such  proceedings  conformed  to  the  statute. 
The  decision  awarding  the  peremptory  writ  of  mandamus 
implies  such  finding,  otherwise  the  court  would  not  have 
directed  and  commanded  the  commissioners  of  highways  to 
proceed  to  act.  That  decision  stands  unreversed,  and  whether 
it  was  right  or  wrong  it  is  conclusive  of  the  questions  in- 
volved. The  court  had  jurisdiction  to  hear  the  cause,  and 
its  judgment  can  not  be  called  in  question  in  a  collateral 
proceeding,  as  is  attempted  to  be  done  in  this  case. 

It  only  remains,  therefore,  to  ascertain  whether  the  pro- 
ceedings in  respect  to  laying  out  the  road,  had  subsequent  to 
the  action  of  the  commissioners  of  highways  in  obedience  to 
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the  writ  of  mandamus,  were  regular,  and  conform  substan- 
tially with  the  requirements  of  the  statute  in  such  cases.  The 
appeal  from  the  action  of  the  commissioners  was  properly 
taken,  under  the  58th  section  of  the  act  in  regard  to  roads 
and  bridges  in  counties  under  township  organization,  in  force 
July  1,  1877.  That  section  provides,  that  any  person  or 
persons  interested  in  the  decision  of  the  commissioners  of 
highways  in  determining  to  or  refusing  to  lay  out  a  public 
road,  or  revoking  any  previous  order  or  decision  relative  to 
any  road,  may  appeal  from  such  decision  to  three  supervisors 
of  the  county  outside  of  the  town  in  which  such  road  or  pro- 
posed road  is  located,  by  giving  written  notice  of  such  appeal 
to  the  commissioners  of  highways  and  to  at  least  three  of  the 
petitioners,  within  ten  days  after  such  decision  has  been  filed 
in  the  office  of  the  town  clerk,  and  also  presenting  a  written 
petition  to  some  justice  of  the  peace  of  the  county  asking  for 
an  appeal,  and  stating  on  what  grounds  the  appeal  is  taken. 
Section  61  of  the  same  act  makes  the  party  appealing  liable 
to  pay  the  costs  of  such  appeal  in  case  the  decision  of  the  high- 
way commissioners  is  in  all  things  sustained,  and  such  party 
is  required  to  file  with  the  justice  of  the  peace  or  the  town 
clerk,  before  taking  the  appeal,  a  sufficient  bond  guaranteeing 
payment  of  such  costs. 

In  this  case  the  commissioners  of  highways  had  revoked 
their  previous  decision  and  all  orders  relative  to  the  road  to 
be  laid  out,  and  there  was  then  presented  the  exact  case  where 
any  person  interested  was  authorized  to  take  an  appeal  from 
such  decision  by  complying  with  the  provisions  of  the  statute. 
On  inspecting  the  record  sent  up  to  the  circuit  court,  it  will 
be  seen  the  decision  of  the  highway  commissioners  revoking 
all  previous  orders  relative  to  the  proposed  road  was  filed  in 
the  office  of  the  town  clerk  on  the  13th  day  of  April,  1878. 
It  also  appears,  written  notice  was  given  to  the  commission- 
ers of  highways  and  to  three  of  the  original  petitioners  for 
the  road,  of  the  intention  of  the  parties  applying  to  take  an 
appeal  from  the  decision  of  the  commissioners  of  highways 
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within  ten  days  after  the  filing  of  such  decision  in  the  office 
of  the  town  clerk.  A  petition  in  writing  was  presented  to  a 
justice  of  the  peace  of  the  county,  asking  for  an  appeal,  and 
stating  on  what  grounds  it  was  taken,  and  sufficient  bond 
signed  by  the  parties  taking  the  appeal  was  filed  with  the 
justice,  guaranteeing  the  payment  of  costs  in  case  the  same 
should  be  adjudged  against  them.  This  was  all  the  statute 
required  to  be  done  to  confer  jurisdiction  on  the  three  super- 
visors selected  to  hear  and  determine  the  appeal  in  such 
manner  as  the  law  directs. 

The  bond  which  the  statute  requires  to  be  filed  guarantee- 
ing the  payment  of  costs,  was  found  to  have  been  made  pay- 
able to  the  supervisor  of  the  town  of  Na-an-say,  when  by 
law  it  should  have  been  made  payable  to  the  supervisor  of 
the  town  of  Oswego,  and  it  is  insisted  that  because  of  such 
defect  in  the  bond  the  supervisors  failed  to  obtain  jurisdiction 
to  hear  and  determine  the  appeal.  It  appears  from  the  stip- 
ulation made  in  the  court  below,  and  which  is  to  be  treated 
as  a  part  of  the  record,  a  motion  was  made  before  the  justice 
of  the  peace  to  dismiss  the  appeal  for  that  reason,  but  the 
justice  granted  a  cross-motion  to  amend  the  appeal  bond  in 
that  particular,  which  was  done  by  erasing  the  name  of  the 
supervisor  of  the  town  of  Na-an-say  and  inserting  the  name 
of.  the  supervisor  of  the  town  of  Oswego.  The  motion  to 
dismiss  the  appeal  was  then  renewed,  because  of  the  "  unwar- 
rantable alteration  of  said  bond  in  absence  of  some  of  said 
obligors. "  It  is  not  perceived  there  was  any  error  in  over- 
ruling either  motion.  The  statute  does  not  require  the 
persons  taking  appeals  in  such  cases  shall  give  security  on 
the  bond  required  to  be  filed.  It  only  requires  a  " sufficient 
bond"  to  be  given,  and  that  may,  no  doubt,  be  determined 
by  the  officer  taking  it,  which  may  be  either  the  town  clerk 
or  the  justice  of  the  peace.  In  this  case  the  bond  of  the  par- 
ties appealing  seems  to  have  been  considered  sufficient  without 
sureties.  It  is  recited  in  the  stipulation,  made  part  of  the 
record,  the  alteration  in  the  bond  was  made  in  "the  absence 
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of  one  or  more  of  the  obligors/'  and  it  appears  the  second 
motion  to  dismiss,  as  we  have  seen,  was  made  on  the  ground 
such  alteration  was  made  in  the  " absence  of  some"  of  the 
obligors.  These  expressions  would  imply  that  all  of  the 
obligors  were  not  absent  when  the  appeal  bond  was  amended. 
If  any  one  was  present  consenting  to  such  alteration,  the  bond 
would  be  valid  as  to  him,  and  that  would  preserve  his 
appeal. 

There  is  another  view  that  may  be  taken  that  leads  to  the 
same  conclusion.  The  taking  of  the  bond  implies  judicial 
determination,  and  carries  with  it  power  to  permit  amend- 
ments, as  were  made  in  this  case.  After  the  appeal  bond  was 
amended,  all  of  the  obligors  availed  of  the  appeal  by  trying 
the  case  on  its  merits,  which  was  equivalent  to  a  ratification 
of  the  bond.  As  the  rights  of  no  sureties  were  involved,  it 
was  competent  for  the  principal  to  ratify  his  bond  at  any  time, 
and  by  such  action  only  his  own  interests  would  be  affected. 

It  is  said,  also,  the  parties  taking  the  appeal  had  no  such 
interest  in  the  proposed  road  as  the  statute  requires  them  to 
have  to  enable  them  to  appeal  from  the  decision  of  the  high- 
way commissioners.  This  is  a  misapprehension  of  the  record. 
It  appears,  by  recitals  at  least,  the  parties  appealing  are  free- 
holders, residing  in  the  town  of  Oswego,  and  are  persons 
interested  in  the  decision  concerning  the  road.  The  record 
also  discloses  that  one  of  them  released  his  damages  that 
might  arise  from  the  construction  of  the  road  over  his  prem- 
ises. These  facts  existing,  the  parties  appealing  could  right- 
fully do  so  under  the  decision  in  Whitmer  v.  Com'rs  of 
Highivays,  96  111.  289. 

Other  questions  have  been  discussed,  but  as  they  concern 
mere  informalities  not  affecting  the  validity  of  the  proceed- 
ings, it  is  not  thought  to  be  necessary  to  remark  upon  them. 
After  obtaining  jurisdiction,  the  supervisors  selected  to  hear 
the  appeal  proceeded,  conforming  as  near  as  practicable  to 
the  requirements  of  the  statute,  both  as  to  laying  out  the  road 
and  causing  the  damages  that  would  be  occasioned   by  its 
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construction  to  be  assessed  in  favor  of  the  land  owners  with 

whom   they   could   not   agree   touching   such    damages.     No 

essential  or  material  departure  from  what  is  required  by  law 

to  be  done  in  such  cases  is  perceived,  and  the  judgment  of  the 

Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Novel  Blair 

v. 

James  N.  Reading  et  al. 

*  Filed  at  Ottawa  May  14,  1S81 — Rehearing  denied  September  Term,  1881. 

1.  Assignment  of  error — when  sufficiently  definite.  An  assignment  of 
error  in  a  chancery  suit,  that  "  the  records  and  proceedings  are  otherwise 
uncertain,  unjust  and  illegal,"  is  sufficiently  definite  to  present  for  consider- 
ation objections  to  the  decree  and  proceedings  touching  their  legality  and  reg- 
ularity. 

2.  Chancery  practice — poivers  on  hearing  in  vacation.  The  chancellor  on  a 
hearing  at  chambers  in  vacation  can  exercise  no  judicial  function.  Where 
there  is  an  agreement  that  the  cause  may  be  heard  at  chambers  in  vacation, 
the  chancellor  can  make  no  order  in  the  case  that  will  bind  the  parties,  as  a 
judicial  act  or  otherwise,  without  their  assent,  and  which  is  not  strictly  in 
pursuance  of  their  agreement,  if  at  all. 

3.  An  agreement  for  a  hearing  in  vacation  is  voluntary,  and  can  not 
in  any  view  become  binding  upon  the  parties,  except  so  far  as  it  is  executed 
with  their  assent,  and  in  strict  conformity  with  its  terms.  The  judge  is 
powerless  to  enter  any  order  in  vacation  in  any  manner  changing  the  status 
of  the  case,  and  such  power  can  not  be  conferred  by  mere  agreement  of  the 
parties. 

4.  A  judge,  upon  a  hearing  at  chambers  in  vacation,  has  no  power  to 
entertain  an  application  to  dismiss  the  bill  as  to  a  particular  defendant,  nor 
to  require  the  complainant  to  answer  a  cross-bill  filed  since  the  last  term,  nor 
to  pass  upon  the  sufficiency  of  the  answer  to  such  bill,  and  enter  a  decree 
pro  con/esso  on  neglect  to  file  further  answer  inslanier. 

5.  It  is  a  fundamental  principle  that  courts  can  exercise  judicial  func- 
tions only  at  such  times  and  places  as  are  fixed  by  law,  and  that  the  judges 
of  courts  can  enter  no  orders  in  vacation  except  such  as  are  expressly 
authorized  by  statute. 
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6.  Same — error  to  render  decree  without  hearing.  It  is  clearly  error  to  render 
a  decree  on  the  merits  in  a  chancery  suit  at  issue  by  the  pleadings  without 
any  hearing  or  submission ;  and  where  the  only  hearing  was  in  vacation,  if 
that  is  illegal  and  to  be  treated  as  a  nullity,  the  decree,  though  entered  in 
term  time,  will  be  erroneous. 

7.  Same — decree  on  cross-bill  without  answer  or  rule  to  answer.  A  decree  on 
a  cross-bill,  without  either  an  answer  or  a  rule  to  answer,  is  clearly  erroneous, 
and  when  the  only  rule  to  answer  is  void,  as  having  been  made  in  vacation, 
the  decree  founded  upon  it  is  of  necessity  erroneous. 

8.  Same — right  to  dismiss  bill  as  to  one  defendant  before  filing  of  cross-bill.  A 
complainant  has  the  right  at  any  time  before  hearing  to  dismiss  his  bill  at 
his  own  costs,  either  as  to  all  or  a  part  of  the  defendants,  in  the  absence  of 
any  statutory  regulation.  Where  the  complainant  moves  to  dismiss  his  bill 
as  to  a  defendant  before  such  defendant  asks  leave  to  file  a  cross-bill,  the 
motion  to  dismiss  has  the  precedence,  and  should  be  first  decided. 

9.  The  statutory  provision  that  the  complainant  shall  not  be  allowed  to 
dismiss  his  bill  after  cross-bill  has  been  filed,  without  the  consent  of  the  de- 
fendant, does  not  operate  to  prevent  the  dismissal  of  the  bill  as  to  a  defendant 
not  joining  in  the  cross-bill,  or  having  filed  one  himself.  No  defendant  can 
avail  of  this  statute  unless  he  has,  by  himself  or  in  connection  with  other 
defendants,  filed  a  cross-bill  before  application  is  made  to  dismiss. 

10.  Chancery — jurisdiction  over  proceedings  at  law.  While  a  court  of  equity 
under  a  proper  state  of  facts  may  restrain  a  party  from  prosecuting  a  suit  at 
law,  and  for  sufficient  reasons  may  declare  such  suit  and  all  proceedings 
under  it  null  and  void,  it  has  no  power  to  otherwise  assume  control  over  such 
proceedings  by  directing  what  steps  shall  be  taken,  and  any  decree  assuming 
to  exercise  such  power  is  erroneous.  Courts  of  equity  have  no  right  to  sit 
as  a  court  of  error  for  the  review  of  proceedings  at  law.  It  is,  therefore,  error 
to  order  the  dismissal  of  a  replevin  suit  with  an  order  for  the  return  of  the 
property.  The  return  of  the  property  is  a  question  alone  for  the  court 
of  law. 

11.  Same — decree  requiring  one  not  a  party  to  take  and  return  property  replevied. 
A  clause  in  a  decree  for  the  dismissal  of  an  action  of  replevin,  with  a  retorno 
habendo,  which  in  case  of  a  neglect  to  make  return  of  the  property  directs  the 
coroner,  upon  being  presented  with  a  certified  copy  of  the  decree,  to  seize  and 
return  the  property,  if  found  in  his  county,  is  erroneous.  The  coroner  not 
being  a  party  is  not  bound  by  the  decree,  and  as  an  officer  of  the  court  lie  is 
not  authorized  to  do  the  act  required,  except    under   process    of  the   court. 

12.  Process — what  is  process,  which  will  protect  officer.  An  officer  can  not 
seize  property  replevied  and  return  the  same  to  the  defendant  in  replevin, 
except  under  process.  A  certified  copy  of  a  decree  directing  him  to  do  so  is 
not  process,  within  the  meaning  of  the  constitution,  which  requires  all  process 
to  run  in  the  name  of  the  people. 
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13.  Injunction — measure  of  damages  on  dissolution.  The  damages  assessed 
upon  the  dissolution  of  an  injunction  should  be  only  for  the  additional 
expense  incurred  in  procuring  the  dissolution,  over  and  above  those  neces- 
sarily incurred  in  preparing  the  case  forbearing  on  the  merits. 

\Vrit  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  to  the  Circuit  Court 
of  Grundy  county;  the  Hon.  Josiah  McRoberts,  Judge, 
presiding. 

Novel  Blair,  plaintiff  in  error,  brought  to  the  March  terra, 
1876,  of  the  Grundy  county  circuit  court,  a  bill  in  chancery 
against  James  N.  Reading,  Lyman  B.  Ray,  John  Schroder 
and  Henry  L.  Miller,  defendants  in  error,  alleging  an  indebt- 
edness from  Reading  and  Ray  to  complainant,  on  various 
accounts  and  in  divers  amounts,  and  praying  for  an  account; 
and  also  charging  that  a  certain  judgment  obtained  by  Ray 
against  complainant  for  §2569.20,  was  obtained  upon  a  ficti- 
tious indebtedness,  and  asking  the  same  to  be  set  aside  as 
fraudulent  and  void,  and  that  all  proceedings  under  it  be 
perpetually  enjoined,  and  also  praying  that  a  certain  chattel 
mortgage,  given  to  secure  the  same  fictitious  indebtedness,  be 
set  aside  and  declared   null  and  void,  etc. 

It  appears,  from  the  evidence,  that  Novel  Blair  and  his 
son,  Benjamin  P.  Blair,  persons  of  color,  about  the  1st  of 
January,  1871,  leased  a  farm  of  James  N.  Reading,  and 
moved  upon  it  with  their  effects,  and  carried  on  a  rather 
extensive  farming  business  for  a  number  of  years.  On  the 
8th  of  February  following,  Benjamin  P.  Blair  executed  to 
James  N.  Reading  a  note  for  §450,  due  two  years  after  date, 
and  secured  it  by  chattel  mortgage  on  the  personal  property 
on  the  farm.  In  March,  1872,  the  Blairs  took  up  this  note 
by  executing  another  signed  by  both  of  them,  and  secured 
in  the  same  way.  This  latter  note  was  made  payable  to  Ray, 
a  merchant,  and  son-in-law  of  Reading,  who,  as  the  latter 
claims,  had  an  interest  in  the  note  on  account  of  goods  fur- 
nished and  to  be  furnished    the  Blairs.     On   June  1,  1872, 
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this  note  and  mortgage  were  taken  up  and  new  ones  given, 
in  which  the  amount  of  indebtedness  was  increased  to 
$1331.11,  which,  in  their  turn,  on  May  12,  1873,  were  taken 
up  and  a  new  note  and  chattel  mortgage  given  by  Novel  Blair 
alone,  for  $2569.20,  with  a  power  of  attorney  annexed  to 
the  note  to  confess  judgment.  This  last  note  was  made  pay- 
able to  Ray  one  day  after  date,  and,  as  is  claimed  by  defend- 
ants in  error,  was  given  for  the  benefit  of  Ray,  Reading 
and  Miller.  On  May  25,  1875,  Ray  confessed  a  judgment 
on  the  notes  last  mentioned,  and  placed  an  execution  issued 
thereon  in  the  hands  of  Schroder,  as  sheriff,  to  execute. 
Schroder  took  possession  of  a  large  amount  of  the  mortgaged 
property,  which  Novel  Blair  replevied  on  the  8th  of  Febru- 
ary, 1876.  A  lot  of  corn,  amounting  to  1400  bushels,  was 
also  levied  upon  as  the  property  of  Blair,  which  was  also 
replevied  by  Lawrence  &  Hill,  who  claimed  as  assignees  of 
Blair.  On  the  18th  of  March,  1876,  the  above  mentioned 
judgment  was  opened,  and  Blair  was  permitted  to  plead  to 
the  merits.  An  injunction,  upon  the  application  of  Blair, 
was  awarded,  restraining  defendants  in  error  from  proceed- 
ing in  any  manner  under  said  judgment  or  chattel  mortgage. 
On  the  23d  of  the  same  month  Ray  filed  a  cross-bill  in  the 
cause,  making  Novel  Blair,  James  N.  Reading  and  Henry  L. 
Miller  parties,  praying  for  a  decree  for  amount  of  the  judg- 
ment on  the  note,  and  a  return  of  the  mortgaged  property, 
etc.  The  cause  was  referred  to  a  special  master,  to  take  and 
report  the  proofs.  On  the  8th  of  December,  1876,  Blair 
filed  an  answer  to  Ray's  cross-bill,  denying  most  of  the 
material  charges  contained  in  it,  and  on  the  same  day  the 
cause  was  set  for  hearing  at  chambers  on  the  18th  of  the 
month,  by  consent  of  parties. 

On  the  convening  of  the  parties  and  the  judge  on  the  18th, 
pursuant  to  this  arrangement,  Novel  Blair,  by  a  written 
motion,  sought  formally  to  dismiss  his  bill  as  to  James  N. 
Reading,  but  the  judge  refused  to  allow  the  dismissal,  and 
afterwards,  on  the  21st,  against  the  objections  of  Blair,  per- 
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mitted  Reading  to  file  a  cross-bill  in  the  cause,  and  thereupon 
a  rule  was  entered  against  Blair  to  answer  the  same  by  half- 
past  one  o'clock  of  the  same  day.  Blair  complied  with  the 
rule,  under  protest,  by  filing  a  general  denial  of  the  matters 
set  up  in  the  cross-bill.  Exceptions  having  been  sustained 
to  his  answer,  he  was  ruled  to  make  further  answer  instanter, 
and  on  his  failure  to  do  so  he  was  called  and  defaulted,  and 
a  decree  pro  confesso  entered  against  him. 

Without  any  other  hearing  or  further  steps  being  taken  in 
the  case,  at  the  March  term,  1877,  a  formal  decree  was  entered, 
based  upon  the  foregoing  hearing  at  chambers,  and  the  sev- 
eral interlocutory  orders  and  pleadings  filed  pending  such 
hearing,  dismissing  Blair's  original  bill  and  granting  relief 
upon  Kay's  cross-bill  substantially  as  prayed.  The  court  also 
rendered  a  personal  decree  against  Blair  on  Reading's  cross- 
bill for  $261,  on  account  of  an  individual  debt  alleged  to  be  due 
Reading,  for  which  a  decree  pro  confesso  had  already  been 
rendered  in  vacation,  as  above  stated,  it  being  the  only  relief 
granted  under  it.  The  cross-bill  of  Reading  contains  no 
averment  showing  that  the  claim  for  which  this  decree  for 
§261  was  rendered,  was  in  any  manner  connected  with  the 
matters  being  litigated  in  the  original  bill. 

On  appeal  to  the  Appellate  Court  the  foregoing  decree 
was  affirmed,  and  plaintiff  in  error  brings  the  record  to  this 
court  for  review. 

The  tenth  assignment  of  errors  in  the  Appellate  Court 
was:  "  The  record  and  proceedings  aforesaid  are  otherwise 
uncertain,  unjust  and  illegal." 

Mr.  W.  T.  Hopkins,  and  Mr.  A.  W.  Bulkley,  for  the 
plaintiff  in  error : 

The  circuit  court  erred  in  not  permitting  complainant  to 
dismiss  his  bill  as  to  defendant  Reading.  The  complainant, 
at  any  time  prior  to  a  decree,  has  the  right,  unless  a  cross-bill 
has  been  filed,  to  dismiss  his  bill  as  a  matter  of  course. 
Curtis  v.  Lloyd,  4  M.    &  C.  194;   Simpson   v.  Brewster,  9 
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Paige,  245;  1   Dun.   Ch.  Pr.  (5th  Am.  ed.)    793;  Mohler  v. 
Wiltberger,  74  111.  163. 

The  circuit  court  erred  in  permitting  Reading  to  file  his 
cross-bill  at  the  time  and  in  the  manner  as  shown  by  the 
record.  The  proper  time  for  filing  a  cross-bill,  when  such 
bill  is  necessary,  is  at  the  time  of  putting  in  the  answer  to 
the  original  bill,  and  before  the  issue  is  joined  by  the  filing 
of  a  replication.  Irving  v.  DeKay,  10  Paige,  319;  Braman 
v.  Wilkinson  et  al.  3  Barb.  151;  Wiley  et  al.  v.  Platter,  17 
111.  538;  Roberts  v.  Peavey,  9  Foster,  392;  Aylet  v.  Easy,  2 
Yes.  Sr.  336;  Cartwright  v.  Clark,  4  Mete.  104;  Barb.  Ch. 
Pr.  (2d  ed.)  vol.  2,  p.  130. 

A  cross-bill  is  treated  as  an  auxiliary  suit,  or  as  a  depend- 
ency upon  the  original  suit,  and  may  be  sustained  only  on 
matter  growing  out  of  the  original  bill.  Daniel  v.  Mor- 
rison, 6  Dana,  186  ;  Rutland  v.  Paige,  24  Yt.  181 ;  Rubber  Co, 
v.  Goodyear,  9  Wall.  807;  Ayres  v.  Carver  et  al.  17  How 
591;  Story's  Eq.  PI.  (8th  ed.)  sec.  398. 

If  a  cross-bill  seeks  relief,  it  must  be  equitable  relief. 
Story's  Eq.  PI.  sees.  398-629;  Calverly  v.  Williams,  1  Yes. 
Jr.  211 ;   Toby  v.  Foreman,  79  111.  489. 

The  decree  is  erroneous  in  several  respects.  It  assumes 
control  of  the  suits  at  law,  and  directs  the  steps  to  be  taken. 
The  judgment  at  law  against  Blair  is.  left  in  full  force,  and 
he  is  required  to  return  the  property  given  to  secure  the 
debt  on  which  it  is  based,  without  any  provision  that  its  pro- 
ceeds shall  apply  upon  the  judgment.  See  Hubbard  v.  Hob- 
son,  Breese,  195. 

If  the  defendants  haye  not  incurred  any  expense  about  the 
dissolution  of  the  injunction,  separable  from  and  not  properly 
chargeable  as  the  necessary  expenses  incurred  by  them  in 
obtaining  the  relief  sought  under  their  cross-bills,  then  they 
have  sustained  no  damages,  and  should  be  awarded  none. 
Alexander  v.  Colcord,  85  111.  328 ;  Collins  et  al.  v.  Sinclair 
et  al  51  id.   330;  Elder  et   al.  v.   Sabin  et  al.  66   id.  131; 
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Steele  et  al.   v.   Tliatcher,  56   id.   258 ;    Jevne    &    Alimini   v. 
Osgood  et  al.  57  id.  346. 

Messrs.  Hill  &  Dibell,  for  the  defendants  in  error : 

An  order  of  dismissal  can  not  be  entered  except  in  term 
time.  Consent  can  not  confer  jurisdiction,  nor  authorize  a 
judge  in  vacation  to  exercise  the  powers  of  a  court.  Ban- 
croft   v.  Eastman,  2  Gilm.  264. 

Until  the  recent  statute  of  1874,  (ch.  37,  sec.  32,)  confer- 
ring the  power  to  hear  and  determine  motions  to  dissolve 
injunctions  in  vacation,  judges  out  of  term  had  no  power  to 
vacate  orders  granting  writs  of  injunction  or  to  dissolve  an 
injunction.      Welch  v.  People,  38  111.  20. 

The  defendant  Ray  had  filed  a  cross-bill  long  before  the 
attempt  to  dismiss,  and  under  the  statute  no  dismissal  could 
be  had   without  consent.     Sec.  36,   ch.  22,  Rev.  Stat.   1874. 

If  the  right  of  dismissal  exists  after  the  filing  of  a  cross- 
bill, it  would  operate  to  carry  with  it  the  cross-bill,  the 
latter  being  regarded  as  a  mere  adjunct,  and  all  constituting 
but  one  suit.  Fleece  v.  Russell,  13  111.  32;  Elderkin  v.  Fitch, 
2  Ind.  90;  Slosson  v.  Wright,  14  Yt.  208;  Reed  v.  Kemp, 
16  111.  448. 

Conceding  that  the  judge's  orders  in  vacation  were  void, 
still  Reading's  cross-bill  was  properly  filed,  for  a  cross-bill  is 
a  matter  of  right,  and  may  be  filed  at  any  time  after  answer, 
either  in  term  time  or  in  vacation,  and  without  leave.  Jones 
v.  Smith,  14  111.  229;  Wiley  v.  Platter,  17  id.  540;  Beau- 
champ  v.  Putnam,  34  111.  578. 

Taking  default  after  answer  filed  harms  no  one,  if  the 
record  shows  the  final  hearing  was  on  the  answer  of  the 
defendant  so  irregularly  defaulted.  Hawke  v.  Snydacker,  86 
111.  202. 

The  judgment  by  confession  for  $2574  was  properly  con- 
firmed. The  judgment  had  never  been  vacated,  but  only 
opened  with  leave  to  plead,  and  therefore  still  stood  as  a 
valid  judgment  and  lien.     Lake  v.  Cook,  15  111.  355. 
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It  was  necessary  to  protect  the  officer  levying  in  a  suit  by 
a  stranger,  to  show  a  valid  judgment  upon  which  the  writ 
issued.  Hartman  v.  Cochrane,  2  Bradw.  594;  Johnson  v. 
Holloway,  82  111.  335. 

Although  a  party  may  have  several  remedies,  he  can  have 
but  one  satisfaction.  Vansant  v.  Allison,  23  111.  33;  West  v. 
Fleming,  18  id.  248. 

There  is  no  assignment  of  error  in  this  or  the  Appellate 
Court  questioning  the  action  of  the  circuit  court  in  any  of 
the  particulars  considered.  The  tenth  assignment  in  the 
Appellate  Court  is  too  general  and  indefinite. 

The  assessment  of  the  damages  upon  the  dissolution  of 
the  injunction  was  authorized  and  proper.  Darst  v.  Gale,  83 
111.  144. 

Mr.  E.  F.  Bull,  also  for  the  defendants  in  error: 

This  bill  was  not  filed  by  a  creditor  to  set  aside  a  fraudu- 
lent mortgage  and  judgment,  but  is  filed  by  the  man  who 
gave  what  he  avers  and  swears  was  a  fraudulent  note  and 
mortgage,  for  the  express  purpose  of  defeating  his  judgment 
creditors.  He  knew  its  character,  he  says,  and  the  purpose 
for  which  it  was  given.  No  amount  of  ignorance  or  stupid- 
ity can  give  a  man  guilty  of  such  conduct  any  standing  in  a 
court  of  equity,  even  if  the  allegations  of  his  bill  were  true. 
But  that  they  were  untrue  is  conclusively  shown  by  the  evi- 
dence. Fitzgerald  v.  Forristal,  48  111.  228 ;  Dunning  v. 
Bathrick,  41  id.  425. 

It  is  claimed  that  the  court  erred  in  refusing  to  allow  com- 
plainant to  dismiss  as  to' Reading. 

The  complainant  could  not  dismiss,  because  Ray  had  filed 
a  cross-bill  in  which  Reading  was  a  necessary  party.  Haare 
v.  Harris,  11  111.  24;  Smith  v.  Rotan,  44  id.  506;  Spear  v. 
Campbell,  4  Scam. '424;  Alexander  v.  Hoffman,  70  111.  114; 
Hopkins  v.  Roseclare  Lead,  Co.  72  id.  373. 

It  is  complained  that  the  court  found  $261  due  from  Blair 
to  Reading.     This  was  right  and  proper.     This  bill  was  filed 
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for  an  accounting.  That  was  the  object,  aim  and  scope  of 
the  bill;  and  in  bills  of  that  character,  if  a  balance  is  found 
in  favor  of  the  defendant,  he  is  entitled  to  a  decree  for  such 
balance  without  the  aid  of  a  cross-bill.  Story's  Eq.  Jur.  sec. 
522 ;  Story's  Eq.  PI.  sec.  394,  and  note  1 ;  Ayliffe  v.  Hurray, 
2  Atk.  59. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

Quite  a  number  of  objections  are  urged  against  the  pro- 
priety, regularity  and  legality  of  the  decree  in  this  case;  but 
it  is  claimed,  as  to  most  of  them,  the  assignment  of  errors  in 
the  Appellate  Court  is  not  sufficiently  broad  to  cover  them. 
The  tenth  assignment  of  error  in  that  court  questions  the 
justness  and  legality  of  the  record  and  proceedings  in  the 
circuit  court  generally,  and  we  are  of  opinion  it  is  suffi- 
ciently definite  to  present  for  our  consideration  all  the  objec- 
tions urged  against  the  decree  and  proceedings  in  that  court. 
As  the  decree  will  have  to  be  reversed  for  errors  manifest  on 
the  face  of  it,  we  do  not  deem  it  proper  to  enter  upon  a  dis- 
cussion of  the  evidence,  or  to  express  any  opinion  upon  the 
merits  of  the  controversy,  so  that  upon  a  rehearing  the  efforts 
of  the  court  and  parties  to  arrive  at  a  just  and  proper  con- 
clusion upon  the  real  merits  of  the  controversy  may  not  be 
embarrassed  by  anything  we  may  here  say. 

The  circumstances  under  which  this  case  was  tried,  in  our 
judgment,  afford  sufficient  ground  for  remanding  the  cause 
for  a  rehearing,  if  there  were  no  other  reasons  for  doing  so. 

After  the  issues  were  made  un,  and  the  cause  was  standing 
for  a  hearing  upon  the  proofs  already  taken  and  reported 
by  a  special  master,  the  parties  mutually  agreed  that  the 
cause  might  be  heard  by  the  judge  at  chambers  in  vacation. 
Now,  it  is  very  clear  that  the  judge  at  such  a  hearing  could 
exercise  no  judicial  function.  He  could  not,  therefore,  make 
any  order  in  the  case  which  would  be  binding  upon  the 
parties,  as  a  judicial  act  or  otherwise,  against  their  assent, 
which  was  not  strictly  in  pursuance  of  their  agreement,  if  at 
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all.  It  therefore  follows,  the  judge  upon  the  hearing  at 
chambers  had  no  power  to  entertain  an  application  to  dismiss 
complainant's  bill  as  to  Reading,  and  a  fortiori  had  no  power 
or  authority  to  require  Blair  to  answer  Reading's  cross-bill, 
or  to  pass  upon  the  sufficiency  of  the  answer  which  he  had 
filed  under  protest;  and  least  of  all  had  he  any  authority  to 
pronounce  a  decree  pro  confesso  against  Blair,  on  his  failure 
to  further  answer  said  cross-bill,  in  obedience  to  a  rule  to 
answer  instanter,  which  he  had  no  power  to  enter. 

It  is  a  fundamental  principle  that  courts  can  exercise  judi- 
cial functions  only  at  such  times  and  places  as  are  fixed  by 
law,  and  that  the  judges  of  courts  can  enter  no  orders  in 
vacation,  except  such  as  are  expressly  authorized  by  statute. 
The  legislature  has  provided  that  the  judges  of  circuit  courts 
and  the  Superior  Court  of  Cook  county  may,  upon  due 
notice,  entertain  motions  in  vacation  to  dissolve  injunctions, 
permit  amendments  of  pleadings,  etc.,  and  they  may  also 
enter  judgments  in  causes  which  have  been  taken  under 
advisement;  but  these  provisions  have  no  application  to  the 
case  in  hand. 

The  agreement  to  a  hearing  in  vacation  was  voluntary,  and 
could  not,  in  any  view,  become  binding  upon  the  parties, 
except  so  far  as  it  was  executed  with  their  assent,  and  in 
strict  conformity  with  its  terms.  Whether,  if  the  judge  had 
heard  the  cause  upon  the  evidence  and  pleadings  as  they 
stood  at  the  time  the  agreement  was  entered  into,  and  the 
parties  had  appeared  and  participated  in  the  hearing  without 
objection,  and  a  decree  had  subsequently  been  entered  up 
in  term  time,  in  pursuance  of  such  hearing,  the  parties 
under  such  circumstances  would  be  estopped  from  question- 
ing the  regularity  of  the  proceedings,  is  a  question  which  is 
not  presented  by  this  record,  and  about  which  we  do  not  feel 
called  upon  to  express  any  opinion.  Whatever  might  be  the 
rule  in  such  a  case  as  that,  can  not  affect  the  result  in  this 
case.  The  parties,  in  entering  into  the  agreement  in  question, 
must  be  presumed  to  have  known  that  the  judge,  in  vacation, 
39—99  III. 
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would  be  powerless  to  enter  any  orders  which  would  in  any 
manner  change  the  status  of  the  case,  and  that  no  such  power 
could  be  conferred  upon  him  by  the  mere  agreement  of  the 
parties. 

It  is,  therefore,  but  reasonable  to  assume  that  the  parties, 
by  entering  into  this  agreement,  intended  to  bind  themselves 
to  nothing  further  than  that  the  case  should  be  heard  by  the 
judge  at  the  time  and  place  specified,  upon  the  issues  as  then 
made  up,  and  such  evidence  as  had  already  been  taken  and 
might  be  produced  at  the  hearing,  and  that  the  conclusion 
reached  by  the  judge  upon  such  hearing  might  subsequently 
be  entered  by  the  court  as  the  decree  in  the  cause,  subject  to 
such  exceptions  as  the  parties  might  see  proper  to  make  to 
the  same.  But  the  judge  who  presided  at  the  hearing  seems 
to  have  taken  a  different  view  of  the  matter.  He  clearly 
acted  upon  the  legal  hypothesis  that  he  was  clothed  with 
judicial  powers  to  the  same  extent  as  if  court  had  been  in  ses- 
sion. This,  as  we  have  already  seen,  was  a  misapprehension 
of  the  law.  Indeed,  it  is  conceded  by  counsel  on  both  sides, 
that  all  orders  made  by  the  judge  at  the  hearing  were  without 
any  authority  of  law,  and  therefore  void,  and  upon  this  very 
ground  the  decree  is  sought  to  be  justified  by  defendants  in 
error.  It  is  argued,  that  inasmuch  as  all  the  proceedings  before 
the  judge  in  vacation  were  unauthorized  and  void,  this  court 
must  disregard  them  altogether,  just  as  though  they  had 
never  taken  place,  and  look  only  to  the  decree  as  finally 
entered  by  the  court.  While  this  position  at  first  view  may 
seem  plausible,  yet  there  are  several  fatal  objections  to  it. 
In  the  first'place,  it  appears,  from  the  recitals  of  the  decree 
itself,  that  it  is  based  upon  the  hearing  in  vacation,  and  not 
upon  any  trial  or  hearing  in  court,  and  if  that  hearing  is  to 
be  disregarded  altogether,  then  the  decree  was  simply  entered 
up  without  any  hearing  at  all,  for  it  is  manifest  there  never 
was  any  other  hearing  except  the  one  in  vacation,  and  to 
render  a  decree  without  any  hearing  or  submission  at  all 
would  clearlv  be  error. 
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Again,  the  decree  further  shows  that  the  hearing  was  had 
upon,  among  other  things,  the  cross-bill  of  Reading,  to 
which  no  answer  was  filed  by  Blair  except  the  one  in  vaca- 
tion ;  and  as  no  rule  to  answer  was  ever  entered  against  him, 
except  that  which  was  entered  in  vacation,  it  follows,  upon 
the  theory  assumed,  that  the  decree  upon  the  Reading. cross- 
bill was  rendered,  in  contemplation  of  law,  without  any 
answer,  or  even  a  rule  to  answer,  for  the  record  shows  no 
other  rule  except  that  in  vacation  was  ever  entered  against 
him  requiring  an  answer,  and  to  enter  a  decree  on  a  cross- 
bill without  either  an  answer  or  rule  to  answer,  would  clearly 
be  error.  Assuming,  then,  that  the  proceedings  before  the 
judge  were  irregular  and  invalid,  it  follows  that  any  decree 
founded  upon  them  would  of  necessity  be  erroneous.  "While 
we  regard  the  orders  of  the  judge,  with  respect  to  the  cross- 
bill and  answer  thereto,  as  without  authority,  and  therefore 
void,  yet  it  does  not  follow  that  the  cross-bill  and  answer, 
when  filed  in  court  in  the  cause,  were  also  void.  When 
properly  entitled  and  filed  they  became  pleadings  in  the  cause, 
notwithstanding  error  may  have  intervened  in  the  manner 
in  which  they  became  a  part  of  the  files.  Let  it,  therefore, 
be  admitted  that  while  the  orders  of  the  judge  in  vacation 
are  to  be  regarded  as  mere  nullities,  yet  as  the  cross-bill  of 
Reading,  and  answer  thereto,  were  filed  before  the  decree  was 
entered,  they  became  upon  such  filing  proper  pleadings  in 
the  cause,  and  the  court,  in  rendering  its  decree,  had  the  right 
to  act  upon  them,  although  the  answer  was  filed  under  pro- 
test and  in  obedience  to  a  rule  which  the  judge  had  no 
power  to  make.  Still  we  are  of  opinion  the  decree  upon  the 
Reading  cross-bill  is  erroneous;  for  in  that  view  of  the 
case  it  would  have  been  the  duty  of  the  court,  on  discovering 
the  cross-bill  and  answer  on  file,  to  have  set  the  case  down 
for  a  hearing,  at  least  as  to  the  cross-bill,  which  was  not  done. 
Moreover,  assuming  this  view  of  the  law  to  be  correct,  it 
would  follow,  if  Blair  had  the  right,  under  the  law,  to  dis- 
miss his  bill  as  to  Reading  at  the  time  of  his  application  to 
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do  so,  his  written  motion  filed  for  that  purpose,  having  been 
made  the  day  before  the  filing  of  the  cross-bill,  had  the  effect 
of  defeating  altogether  the  right  to  file  the  cross-bill.  The 
motion  to  dismiss  being  first  in  time,  had  precedence  of  the 
motion  to  file  the  cross-bill,  and  should  have  been  disposed  of 
first,  according  to  the  rights  of  the  parties  as  they  appeared 
when  the  motion  was  made. 

It  is  laid  down  in  Daniell's  Chancery  Practice,  without  any 
modification,  that  a  complainant  has  the  right,  at  any  time 
before  hearing,  to  dismiss  his  bill  at  his  own  costs,  either  as 
to  a  part  or  all  of  the  defendants,  and  this,  in  the  absence 
of  any  statutory  provisions  on  the  subject,  is  unquestionably 
the  correct  rule.  2  DanielTs  Ch.  P.  927;  Dixon  v.  Parks, 
1  Yes.  Jr.  402;   Curtice  v.  Lloyd,  4  Mylne  &  Craig,  194. 

Our  statute,  however,  has  provided,  that  "no  complainant 
shall  be  allowed  to  dismiss  his  bill  after  a  cross-bill  has  been 
filed,  without  the  consent  of  the  defendant,"  and  it  is  claimed 
by  defendants  in  error,  that  inasmuch  as  Ray  had  filed  a 
cross-bill  before  Blair's  application  to  dismiss  as  to  Reading, 
the  latter,  who  had  filed  none  at  that  time,  can  avail  him- 
self of  the  fact  that  Ray  had,  in  order  to  defeat  Blair's  right 
to  dismiss  as  to  Reading. 

The  manifest  object  of  the  legislature  in  adopting  this 
provision  was  to  enable  any  defendant  in  chancery  who 
might  have  some  equitable  right  or  cause  of  action  against 
the  complainant,  growing  out  of  and  connected  with  the 
matters  set  up  in  the  complainant's  bill,  to  have  all  matters 
of  difference  connected  with  the  subject  matter  of  litigation 
fully  and  finally  disposed  of  at  the  same  time,  or  at  least  in 
the  same  suit.  It  certainly  could  not  have  been  intended, 
where  the  parties  are  numerous  and  the  plaintiff  discovers  he 
has  improperly  joined  some  of  them  in  the  bill,  to  deprive 
him  of  the  right  of  dismissing  as  to  them,  merely  because 
one  or  more  of  the  others  have  filed  a  cross-bill,  in  which  the 
unnecessary  parties  have  not  joined  or  deemed  the  matter  in 
controversy  of  sufficient  importance  to  file  one   on  their  own 


1881.]  Blair  v.  Heading  et  al.  613 

Opinion  of  the  Court. 

account.  Is  the  complainant  bound  to  keep  these  parties 
in  court,  thereby  increasing  the  costs  and  expenses  of  the 
litigation,  merely  because  some  of  their  co-defendants  happen 
to  want  to  litigate  matters  in  which  these  unnecessary  parties 
have  no  concern,  and  the  others  possibly  withhold  their  assent 
to  a  dismissal  merely  for  the  sake  of  harassing  and  punishing 
the  complainant?  We  think  not.  We  are  of  opinion  thatno 
one  can  avail  himself  of  the  statute  unless  he  has,  either  by 
himself  or  in  connection  with  other  defendants,  filed  a  cross- 
bill before  the  application  to  dismiss  is  made.  It  follows, 
therefore,  that  the  pendency  of  Ray's  cross-bill  to  which  Read- 
ing was  not  a  party  complainant,  presented  no  reason  why 
Blair's  bill  should  not  have  been  dismissed.  This  being  so, 
whether  the  proceedings  in  vacation  be  regarded  void  or 
valid,  the  decree,  so  far  as  it  is  based  upon  Reading's  cross- 
bill, is  erroneous. 

The  decree  upon  the  cross-bill  of  Ray  is  also  erroneous  in 
several  respects.  The  decree,  after  declaring  the  injunctions 
in  the  two  replevin  suits,  and  in  the  action  of  assumpsit,  in 
which  the  judgment  for  $2569.20  had  been  confessed,  dissolved, 
and  after  reciting  the  fact  that  said  judgment  had  been  opened 
and  leave  granted  to  plead  to  the  merits,  proceeds  in  these 
words :  "  And  in  said  case  of  Lyman  B.  Ray  v.  Novel  Blair, 
in  assumpsit,  said  motion  to  open  and  for  leave  to  plead  are 
ordered  to  be  vacated  and  set  aside,  and  said  judgment  for 
said  sum  of  $2574,  entered  May  25,  1875,  confirmed;  and  it  is 
further  ordered  that  said  case  of  Novel  Blair  against  Ray, 
Reading  and  Schroder  in  replevin,  be  dismissed  out  of  court, 
with  the  customary  order  for  the  return  of  the  property 
replevied." 

While  a  court  of  chancery,  under  a  proper  state  of  facts, 
may  restrain  parties  from  prosecuting  a  suit  at  law,  and  may 
declare,  for  sufficient  reasons,  such  suit  and  all  proceedings 
under  it  null  and  void,  yet  we  are  aware  of  no  principle  that 
authorizes  it  to  otherwise  assume  control  over  such  proceed- 
ings by  directing  this  or  that  step  shall  be  taken  in  the  case, 


614  Blair  v.  Reading  et  at.  [Sept. 

Opinion  of  the  Court. 

as  was  done  in  the  present  case.  Whether  the  property 
replevied  should  be  returned  or  not,  was  a  question  for  the 
exclusive  determination  of  the  court  of  law  in  which  the 
case  was  pending.  Courts  of  equity  can  control  proceedings 
at  law  only  by  acting  upon  the  parties,  or  by  annulling  their 
proceedings  when  consummated.  They  have  no  right  to  sit 
as  a  court  of  error  for  the  purpose  of  reviewing  their  pro- 
ceedings, or  of  directing  what  steps  shall  be  taken  in  them. 
Courts  of  law  of  general  jurisdiction  have  the  same  control 
over  their  proceedings  as  courts  of  equity  have  over  theirs, 
subject  to  the  limitation  already  stated,  and  any  decree 
which  assumes  to  exercise  such  power  or  jurisdiction  over 
them  is  erroneous. 

Again  the  decree  directs,  "that  in  case  of  default  by  said 
Blair  in  making  such  return  of  the  property,  the  coroner  of 
Grundy  county,  upon  being  presented  with  a  certified  copy 
of  this  decree,  seize  the  said  property,  if  found  within  his 
county,  and  return  the  same  to  said  Ray,  and  make  due 
return  of  his  acts  in  that  regard  to  this  court,"  etc.  This 
provision  of  the  decree  is  clearly  erroneous.  The  coroner 
of  Grundy  county  not  being  a  party  to  the  suit,  as  an  indi- 
vidual was  not  subject  to  the  orders  or  direction  of  the  court. 
As  an  officer  he  was  not  authorized  to  exercise  any  power  or 
authority  over  the  property  replevied,  except  in  obedience  to 
legal  process  placed  in  his  hands  for  that  purpose,  and  a  cer- 
tified copy  of  the  decree  is  in  no  sense  legal  process,  within 
the  meaning  of  the  constitution.  By  the  provisions  of  that 
instrument  all  process  must  run  in  the  name  of  the  People 
of  the  State  of  Illinois,  and  a  mere  certified  copy  of  the 
decree  would  not  meet  this  requirement  of  the  constitution. 
We  fully  recognize  the  power  of  a  court  of  equity,  where  it 
has  obtained  jurisdiction  over  property  in  litigation,  to 
appoint  a  receiver  or  other  custodian  of  such  property,  and 
clothe  him  with  such  power  and  authority  as  may  be  neces- 
sary for  the  management  and   preservation  of  the   same ;  but 
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that  is  not  the  case  here,  and  the  principle  has  no  application 
to  the  facts  of  this  case. 

There  are  other  errors  of  a  similar  character  appearing 
upon  the  face  of  the  decree,  but  we  will  not  consume  further 
time  by  considering  them,  as  what  we  have  already  said  is 
deemed  sufficient  to  present  our  views  upon  this  subject. 

We  are  also  of  opinion  the  assessment  of  damages,  on 
account  of  suing  out  the  injunction,  is  not  warranted  by  the 
circumstances  in  this  case.  The  only  element  of  damages 
which  entered  into  the  allowance  made  by  the  court,  was  that 
of  solicitor's  fees.  The  whole  amount  in  controversy  was,  as 
shown  by  the  decree,  a  fraction  over  $2400,  and  the  court 
assessed  the  damages  at  $600.  The  propriety  of  suing  out 
the  injunction  was  never  called  up  or  considered  by  the  court 
until  the  case  was  finally  considered  on  its  merits.  Hence 
the  extra  expense  of  a  separate  hearing  of  a  motion  to  dis- 
solve was  not  incurred,  and  upon  an  examination  of  the 
record  and  the  general  character  of  the  evidence,  it  is  mani- 
fest, that  so  far  as  any  portion  of  the  proofs  was  necessary  or 
appropriate  in  obtaining  a  dissolution  of  the  injunction,  with 
the  exception  of  that  which  was  offered  in  proof  of  the 
damages,  it  was  equally  necessary  and  appropriate  to  estab- 
lish the  case  of  defendants  in  error,  irrespective  of  the 
injunction.  In  short,  we  are  of  opinion  the  expenses  incur- 
red on  account  of  solicitor's  fees  in  the  preparation  of  the 
case  for  a  hearing,  and  in  conducting  the  hearing,  would, 
under  the  circumstances  of  this  case,  have  been  substantially 
the  same  as  if  no  injunction  had  been  sued  out  at  all.  At 
any  rate,  we  are  quite  clear  that  the  suing  out  of  the  injunc- 
tion did  not  make  a  difference  of  $600, — something  near  one- 
fourth  of  the  amount  in  controversy, — and  it  is  only  for 
the  additional  expense  there  should  have  been  a  recovery. 
Wilson  v.  Hcecker,  85  111.  349. 

Without  consuming  further  time  in  the  consideration  of 
other  questions  raised  upon  the  argument,  suffice  it  to  say 
that  outside  of  the  errors  already  indicated,  we  are  satisfied, 
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upon  a  careful  consideration  of  the  record,  the  ends  of 
justice  will  be  subserved  by  a  rehearing  of  the  whole  case; 
and  in  view  of  the  fact  that  some  of  the  pleadings  seem  to 
be,  when  considered  in  the  light  of  the  proofs,  to  some  extent 
defective,  the  judgment  of  the  Appellate  Court  will  be 
reversed,  and  the  cause  remanded,  with  directions  to  reverse 
the  judgment  of  the  circuit  court  and  remand  the  cause  for 
a  rehearing,  with  leave  to  both  parties  to  amend  their  plead- 
ings and  take  additional  testimony,  if  they  shall  be  so 
advised. 

Judgment  reversed. 


Sheldon,  J.,  concurs  in  the  conclusion. 


James  Soles 

v. 

Charles  C.  Sheppard. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Attorney's  fee — consideration  for  stipulation  in  mortgage  to  pay.  A 
stipulation  in  a  mortgage  to  pay  a  reasonable  sum  for  the  complainant's  soli- 
citor's fee  in  case  of  a  foreclosure  or  bill  filed  for  that  purpose,  to  be  included 
in  the  decree,  if  intended  as  a  gratuity,  is  without  consideration;  and  if  a 
cover  for  usury,  is  prohibited  by  the  statute;  and  if  intended  to  indemnify 
the  mortgagee  against  the  expenses  of  foreclosing,  it  will  not  embrace  unne- 
cessary and  useless  services  of  a  solicitor,  however  extensive  or  laborious. 

2.  Where  a  bill  is  filed  to  foreclose  a  senior  mortgage,  making  the  junior 
mortgagee  a  party,  no  bill  or  cross-bill,  or  even  an  answer,  being  necessary 
to  protect  the  interests  of  the  latter  and  allow  him  to  participate  in  the  dis- 
tribution of  the  surplus,  a  solicitor's  fee  should  not  be  allowed  to  the  mort- 
gagee in  the  junior  mortgage  for  filing  a  cross-bill,  under  a  stipulation  in  the 
mortgage  to  pay  the  same  in  case  of  a  foreclosure. 

3.  Chancery — cross-bill  not  necessary  by  junior  mortgagee  on  foreclosure  of 
prior  mortgage.  In  foreclosing  a  mortgage,  where  junior  mortgagees  and 
incumbrancers  are  parties  defendant,  a  cross-bill  is  unnecessary  unless  some 
affirmative  relief  other  than  a  foreclosure  is  sought.     The  foreclosure  of  the 


1881.]  Soles  v.  Sheppard.  617 

Brief  for  the  Plaintiff  in  Error. 

prior  mortgage  affords  relief  to  all  subsequent  incumbrancers  who  are  made 
parties,  as  they  have  the  right  to  participate  in  the  distribution  of  the  surplus. 

4.  Foreclosure — practice  as  to  junior  mortgagees.  A  junior  mortgagee, 
when  a  party  to  a  bill  to  foreclose  a  prior  mortgage,  may,  by  mere  motion, 
without  an  answer  or  cross-bill,  have  his  claim  referred  to  the  master  to  hear 
evidence  and  report  the  sum  due  him. 

5.  Mortgage — stipulation  as  to  attorney's  fee  construed.  A  provision  in  a 
mortgage,  that  in  case  of  a  foreclosure  or  a  bill  filed  for  that  purpose,  a  rea- 
sonable sum  for  a  solicitor's  fee,  to  be  fixed  by  the  court,  shall  be  included  in 
the  decree,  will  not  embrace  the  case  of  filing  an  answer  by  the  mortgagee,  or 
cross-bill  to  a  bill  to  foreclose  a  prior  mortgage. 

6.  Practice — rendering  decree  in  this  court.  Where  a  decree  of  fore- 
closure of  a  mortgage  was  reversed  as  to  a  solicitor's  fee  allowed  by  the  court, 
and  in  all  other  respects  affirmed,  a  decree  was  entered  in  this  court  in  favor 
of  the  mortgagor  against  the  mortgagee  for  the  amount  of  such  fee,  with  six 
per  cent  interest  from  the  date  of  sale. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Knox  county;  the  Hon.  Arthur  A.  Smith, 
Judge,  presiding. 

Messrs.  McKenzie  &  Calkins,  for  the  plaintiff  in  error  : 

If  the  law  is  as  this  court  declared  it  to  be  in  Nicherson 
et  al.  v.  Babcock,  29  111.  497,  and  emphatically  reaffirmed 
it  to  be  in  Easter  et  al.  v.  Boyd,  79  111.  325,  then  a  solicitor's 
fee,  which  by  the  terms  of  the  contract  was  due  only  after 
foreclosure  or  after  bill  filed  for  that  purpose,  could  not  be 
allowed  under  the  prayer  of  the  cross-bill.  If  such  is  the 
law,  then  the  final  decree  of  the  circuit  court  in  this  cause, 
which  allowed  Charles  C.  Sheppard  §175  as  his  solicitor's 
fees,  was  "  contrary  to  law  and  equity."  "The  final  decree 
was  for  the  payment  of  an  excessive  amount,"  and  the  court 
was  influenced  by  improper  evidence. 

At  all  events,  no  law  is  better  settled  than  the  following: 
A  party  can  not  have  relief  under  an  original  bill  by  reason, 
of  rights  acquired  afcer  the  filing  thereof,  nor  will  amending 
the  bill  be  of  any  avail.     2  Daiiiell's  Ch.  Pr.  1594,  and  note; 


618  Soles  v.  Sheppard.  [Sept. 

Brief  for  the  Defendant  in  Error. 

Story's  Eq.  PL  sees.  335  and  336,  and  note;  Saunders  v. 
Frost,  5  Pick.  276;  Gore  v.  Lyford,  44  N.  H.  528;  Stafford 
v.  Howlett,  1  Paige,  200;  Burke  v.  Smith,  15  111.  158;  J&  v. 
Beech,  46  id.  311. 

Should  this  court  modify  the  decree  because  of  its  errors, 
and  adjust  it  on  the  basis  of  a  remittitur  of  the  $175  and 
interest,  the  defendant  in  error  must  pay  the  costs,  both  in 
the  Appellate  and  in  this  court,  because  in  neither  has  he 
been  right.  Welch  v.  Johnson,-  76  111.  295 ;  Chauncey  v. 
City  National  Bank,  77  id.  563;  Nilly  v.  Halley,  78  id. 
611;  Pigley  v.  Boynton,  79  id.  351;  Dowty  v.  Holtz,  85 
id.  525. 

Mr.  H.  Bigelow,  for  the  defendant  in  error: 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  the  soli- 
citor's fees  were  not  due  at  the  time  the  bill  was  filed,  and  that 
under  the  rule  laid  down  by  the  Supreme  Court  in  Nicker  son 
et  al.  v.  Babcock,  29  111.  497,  and  Faster  et  al.  v.  Boyd,  79 
id.  325,  they  were  improperly  included  in  the  decree. 

I  see  no  reason  why  a  person  may  not  contract  to  allow 
judgment  to  be  entered  against  him  on  a  claim  before  it  is 
due;  and  hence  I  insist,  that  unless  the  cases  relied  upon  by 
plaintiff  in  error  are  exactly  in  point  they  ought  not  to 
govern  the  decision  in  this  case,  even  should  the  court  hold 
that  the  fees  were  not  due  before  suit  brought. 

The  agreement  to  pay  attorney's  fees  is  a  part  of  the  secur- 
ity itself,  and  the  fees  are  substantially  costs  incident  to  the 
collection  of  the  money  secured  by  the  mortgage.  Clawson 
et  al.  v.  Munson,  55  111.  394;  Dunn  v.  Rogers  et  al.  43  id. 
260. 

It  is  proper  to  render  judgment  for  attorney's  fees  as  a 
part  of  the  damages,  where  the  power  of  attorney  attached 
to  a  note  so  provides.  Keith  et  al.  v.  Kellogg  et  al.  97  111. 
147. 
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Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court  : 

Plaintiff  in  error  had  executed  a  mortgage  to  Luther 
Smith,  on  a  quarter  section  of  land  in  Knox  county,  to 
secure  $1300.  Subsequently  plaintiff  in  error  executed 
another  mortgage  on  the  same  land  to  defendant  in  error 
to  secure  the  payment  of  $3000,  with  ten  per  cent  interest. 
Smith  having  died,  his  executor,  at  the  February  term,  1876, 
of  the  Knox  circuit  court,  exhibited  his  bill  against  plain- 
tiff in  error  and  defendant  in  error,  to  foreclose  Smith's 
mortgage.  Defendant  in  error  set  up  in  his  answer  his 
mortgage,  and  also  that  he  had  paid  $119  to  redeem  the  prem- 
ises from  a  sale  for  taxes.  He  also  filed  a  cross-bill  to 
foreclose  his  mortgage,  and  to  enforce  his  lien  for  the  $119 
he  had  paid  to  redeem  the  land  from  the  sale  for  taxes,  and 
offered  to  pay  anything  that  was  due  on  Smith's  mortgage, 
and  prayed  to  be  subrogated  to  Smith's  rights,  and  asked  a 
reasonable  allowance  for  a  solicitor's  fee,  claiming  $200  there- 
for. 

At  the  time  the  cause  came  on  for  hearing,  defendant  in 
error  paid  to  Smith's  executor,  and  he  received  in  open 
court,  the  amount  due  on  the  Smith  mortgage.  The  cause  then 
progressed  to  trial  under  the  original  and  cross-bills,  when  the 
court  rendered  a  decree  in  favor  of  defendant  in  error  for  the 
amount  due  on  both  mortgages,  and  also  a  solicitor's  fee  of 
$175,  and  the  costs  of  the  suit,  and  ordered  the  payment  of 
the  money  thus  found  by  the  decree  within  thirty  days,  and 
in  default  of  payment  that  the  premises  be  sold.  It  appears 
from  the  record  that  they  were  sold  and  bid  in  by  defendant 
in  error  in  satisfaction  of  the  decree,  and  the  sale  was  re- 
ported to  and  approved  by  the  court,  and  plaintiff  in  error 
brings  the  record  to  this  court  on  error,  and  urges  a  reversal. 

This  controversy  turns  on  a  provision  in  the  mortgage 
of  defendant  in  error,  which  is  this:  "It  is  understood 
that  if  this  mortgage  shall  be  foreclosed,  or  a  bill  filed  for 
that  purpose  for  the  non-payment  of  the  interest,  principal, 
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or  any  part  thereof,  when  the  same  shall  become  due  and  pay- 
able, a  reasonable  sum  for  complainant's  solicitor's  fees,  to  be 
fixed  by  the  court,  shall  be  included  in  the  decree;  or  in 
case  of  settlement  before  decree,  taxed  as  costs." 

From  this  stipulation  it  is  apparent  that  the  solicitor's  fee 
was  not  intended  as  a  gratuity,  nor  can  we,  without  evidence, 
presume  it  was  intended  as  a  cover  for  usury.  It  was  prob- 
ably intended  to  indemnify  the  mortgagee  for  his  expenses  in 
employing  a  solicitor  to  file  a  bill  and  prosecute  a  suit  to  a 
final  decree  of  foreclosure,  if  such  a  course  became  necessary; 
but  even  in  that  case  it  is  not  apparent  that  there  was  a  con- 
sideration to  support  the  promise.  If  intended  as  a  mere 
gratuity,  there  was  no  consideration  ;  if  as  a  cover  for  usury, 
then  the  promise  is  prohibited  by  the  statute;  and  if  as  an 
indemnity,  the  consideration  is  apparent.  But  in  the  view 
we  take  of  the  case  it  is  not  necessary  to  consider  these 
questions. 

Conceding  that  the  agreement  was  given  to  indemnify  defend- 
ant in  error  for  expenses  in  employing  a  solicitor  to  file  a 
bill  and  obtain  a  decree  of  sale,  and  that  there  was  a  sufficient 
consideration,  it  was  undoubtedly  in  the  minds  of  the  parties 
that  the  services  of  a  solicitor  should  have  been  necessary, 
and  for  the  purpose  of  foreclosing  the  mortgage.  It  was  not 
intended  to  pay  a  solicitor's  fee  for  unnecessary  and  useless 
services,  however  extensive  or  laborious.  It  was  only  in- 
tended to  pay  for  services  necessary,  and  contributing  to  a 
decree  for  the  sale  of  the  land  to  satisfy  the  mortgage. 

In  this  case  the  solicitor  filed  no  bill  to  foreclose  the  mort- 
gage. When  Smith's  executor  filed  the  bill  to  foreclose  the 
Smith  mortgage,  and  made  defendant  in  error  a  defendant,  no 
bill  or  cross-bill,  or  even  an  answer,  wTas  necessary  to  fore- 
close. A  foreclosure  under  that  bill  would  produce  a  sale 
of  the  land,  and  defendant  in  error,  even  if  he  had  not 
answered,  could  have  proved  his  claim  and  been  let  in  to 
have  satisfaction  out  of  the  surplus.  It  has  been  held  that 
incumbrancers  not  parties,  may  prove  their  claims  and   be 
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allowed  to  participate  in  the  surplus.  -In  foreclosing  a 
mortgage  where  junior  mortgagees  and  incumbrancers  are 
parties  defendant,  a  cross-bill  is  unnecessary  unless  affirm- 
ative relief  is  sought.  The  foreclosure  of  the  prior  mort- 
gage affords  relief  to  all  subsequent  incumbrancers,  as  they 
have  the  right  when  parties  defendant  to  participate  in  the 
distribution  of  the  surplus.  Ellis  v.  Southwell,  29  111.  549; 
Derrick  v.  Lamar  Ins.  Co.  74  id.  404;  Walker  v.  AM,  83  id. 
226;  Crocker  v.  Lcewenthal,  id.  579;  Labadie  v.  Hewitt,  85 
id.  341;  Shaver  v.  Williams,  87  id.  469;  Edgerton  v.  Young, 
43  id.  464.  This  is  a  settled  doctrine  of  this  court,  and 
from  it  there  was  not  the  slightest  necessity  for  filing  the 
cross-bill. 

The  filing  of  an  answer  and  cross-bill  did  not  fall  within 
the  terms  of  the  stipulation,  as  defendant  in  error,  on  a  mere 
motion,  without  an  answer,  could  have  had  his  claim  referred 
to  the  master  to  hear  evidence  and  report,  which  would  have 
involved  but  a  very  trifling  expense  even  if  a  solicitor  had 
been  employed,  as  it  could  occupy  but  little  time  or  skill,  nor 
would  that  have  fallen  within  the  stipulation. 

We,  from  this  record,  are  wholly  unable  to  see  that  the 
solicitor  in  this  case  did  anything  within  the  terms  of  the  stip- 
ulation, and  there  is  nothing  to  show  plaintiff  in  error  is 
liable  for  any  portion  of  the  fee  allowed  by  the  court,  and  it 
erred  in  decreeing  its  payment. 

The  decree  of  the  court,  therefore,  so  far  as  it  allows  a 
solicitor's  fee,  $175,  is  reversed,  but  it  is  in  all  things  else 
affirmed.  And  a  decree  for  $175,  with  interest  at  the  rate  of 
six  per  cent  per  annum,  from  the  27th  day  of  October,  1877, 
until  paid,  is  rendered  in  this  court  in  favor  of  plaintiff  in 
error  against  defendant  in  error. 

Decree  modified. 
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Washington  Libby  v.  Union  National  Bank  et  al. 

and 
Adelta  R.  Coolbaugh  et  al.  v.  Union  National  Bank. 

Filed  al  Ottawa  May  1J^  1881 — Rehearing  denied  September  Term.,  1881. 

1.  National  bank — right  to  acquire  real  estate.  A  national  bank  may  pur- 
chase real  estate  to  secure  satisfaction  of  a  debt  due  it,  even  though  it  costs 
a  considerable  sum  over  and  above  the  debt,  and  the  title  to  the  land  is 
acquired  from  another  than  the  debtor,  and  may  take  the  title  thereto  in  the 
name  of  its  president  for  its  use. 

2.  Agency — authority  of  president  of  hank.  Where  the  president  of  a  bank, 
besides  his  official  authority  as  such,  was  the  general  agent  and  manager  of 
the  aifairs  of  the  bank  from  its  organization  through  a  long  course  of  action, 
exercising  the  powers  of  a  general  agent  with  the  knowledge  and  approval 
of  the  directors,  it  was  held,  that  this  fully  warranted  him  in  purchasing  real 
estate  in  satisfaction  of  suspended  paper  or  a  doubtful  debt  due  to  the  bank, 
whereby  a  portion  of  the  debt  might  be  saved  from  loss. 

3.  Same — when  principal  required  to  pay  agent's  note  given  in  his  own  name. 
Where,  after  land  conveyed  in  trust  to  secure  a  note  due  a  bank  was  sold 
without  redemption  under  a  prior  incumbrance,  the  president  of  the  bank 
bought  the  same  land,  taking  a  deed  in  his  own  name,  for  which  he  turned 
over  the  note  due  the  bank,  and  gave  his  individual  note  and  deed  of  trust 
for  the  balance  of  the  price,  and  the  court,  on  bill  to  foreclose  the  trust  deed 
and  cross-bill  by  the  heirs  of  the  president  to  require  the  bank  to  pay  the 
note,  found  that  the  land  was  bought  by  the  president,  not  for  himself  but 
for  the  bank,  as  its  agent,  to  secure  a  part  of  the  debt  due  it:  Held,  proper 
that  the  bank  should  pay  the  amount  due,  and  thereby  release  the  estate  of 
the  maker  of  the  note. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  S.  M.  Moore,  Judge,  presiding. 

Prior  to  December  4,  1873,  the  Union  National  Bank  was 
the  holder  of  four  promissory  notes,  one  dated  September 
15,  1873,  at  60  days,  for  $5000,  made  by  W.  F.  Windate  and 
Samuel  Smith;  one  dated  September  16,  1873,  at  60  days, 
for  $10,000,  made  by  the  Swansea  Smelting  and  Refining 
Company;  one  dated  October  4,  1873,  at  60  days,  for  $10,000, 


1881.]        Libby  et  al.  v.  Union  Nat.  Bank  et  al.  623 

Statement  of  the  case. 

made  by  the  Swansea  Smelting  and  Refining  Company;  and 
one  dated  October  4,1873,  at  60  days,  for  $5000,  made  by  the 
Richards  Iron  Works.  The  notes  of  the  Swansea  Smelting 
and  Refining  Company  were  signed  by  Adam  Smith,  as  presi- 
dent; that  of  the  Richards  Iron  Works  by  W.  F.  Windate, 
as  its  secretary,  and  the  name  of  Samuel  Smith  was  signed 
to  the  first  note  by  Adam  Smith,  as  his  attorney.  All  these 
notes  were  indorsed  by  Adam  Smith,  and  Adam  Smith  & 
Son.  The  first  two,  dated,  one  September  15  and  one  Sep- 
tember 16,  were  also  indorsed  by  S.  M.  Nickerson.  The 
notes  bearing  date,  one,  September,  and  two,  October  4,  were 
also  indorsed  by  S.  F.  Windate.  The  name  of  "  Samuel 
Smith,  by  Adam  Smith,  attorney,"  was  also  on  the  note  of 
September  16,  as  an  indorser. 

These  notes  appear  to  have  been  discounted  by  the  bank 
in  the  ordinary  course  of  business.  The  notes  of  September 
15,  1873,  and  September  16,  1873,  were  protested  for  non- 
payment on  the  17th  and  18th  of  November  of  that  year. 

Shortly  before  the  4th  of  December,  1873,  an  arrangement 
was  made  between  Adam  Smith,  or  Adam  Smith  &  Son,  of 
the  one  part,  and  the  bank  of  the  other  part,  to  extend  the 
time  of  payment  of  this  indebtedness  to  the  bank;  and  to 
that  end  four  other  notes  were  given  to  the  bank,  for  like 
amounts  respectively,  dated  respectively  at  the  maturity  of 
the  original  notes, — that  is,  one  on  December  17,  one  on 
December  18,  and  two  on  December  4,  1873, — each  payable 
six  months  after  date,  and  signed  by  Adam  Smith,  payable 
to  Benjamin  Merrill;  and  these  notes  were  secured  by  a 
pledge  of  300  shares  of  stock  in  the  Swansea  Smelting  and 
Refining  Company,  issued  to  Adam  Smith,  and  by  him 
assigned,  and  these  notes  were  at  the  same  time  secured  by  a 
trust  deed  made  by  Pierson  D.  Smith  to  Benjamin  Merrill. 
The  bank  retained  also  the  four  original  notes. 

The  deed  of  trust  to  Merrill  was  acknowledged  December 
3,  1873,  and  recorded  December  4,  and  conveyed  (as  security 
for  the  second   class  of  notes)  the  east  half  of  the  north-east 
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quarter  of  the  south-west  quarter  of  section  35,  town  39, 
range  13,  containing  20  acres,  more  or  less.  Upon  a  subse- 
quent survey  this  tract  was  found  to  contain  about  22  acres. 

At  the  time  of  this  transaction  Washington  Libby  held  a 
deed  of  trust  (which  was  recorded  in  December,  1871,)  upon 
the  east  half  of  the  south-west  quarter  of  the  same  section, 
made  to  Freer,  as  trustee,  to  secure  to  Libby  a  debt  of 
$40,000;  and  a  second  deed  of  trust  to  Freer,  recorded  in 
October,  1873,  to  secure  Libby  another  debt  of  $30,000,  both 
debts  due  from  Adam  Smith. 

About  the  time  when  the  bank  accepted  this  deed  of  trust 
to  Merrill  the  residue  of  the  tract  embraced  in  Libby's 
deeds  of  trust  was  incumbered,  in  parcels,  by  like  deeds  of 
trust,  to  secure  debts  to  Miner  T.  Ames  &  Co.,  Bogle  &  Co., 
and  to  the  Chicago  and  Rock  Island  Railroad  Company,  and 
also  to  E.  F.  Pulsifer  &  Co. 

The  deeds  of  trust  held  by  Libby  each  contained  powers 
of  sale  for  foreclosure,  without  proceedings  in  court,  and 
without  redemption. 

Some  time  in  the  winter  of  1874-1875,  Libby  took  steps 
to  have  the  entire  80  acres  embraced  in  his  deeds  of  trust 
brought  to  sale  under  the  powers  therein  contained.  It 
seems  some  question  was  raised  as  to  the  bona  fides  of  his 
claims,  and  in  January,  1875,  to  test  this  question,  the  hold- 
ers of  these  subsequent  incumbrances  united  in  causing  a  bill 
to  be  filed  by  Miner  T.  Ames  &  Co.  Such  a  bill  was  filed, 
and  a  temporary  injunction  obtained  forbidding  Libby's 
sale;  but  soon  after,  on  hearing  of  a  motion  for  that  pur- 
pose, that  injunction  was  dissolved  and  the  bill  dismissed. 
In  this  proceeding  the  bank  took  part,  and  paid  its  propor- 
tion of  the  expenses  and  costs  incident  to  the  proceeding. 
Libby  then  proceeded  to  advertise  and  sell  the  property, 
and  at  the  sale  made  by  Freer,  on  March  15,  1875,  Libby 
became  the  purchaser,  and  received  a  deed  to  him  from 
Freer,  the  trustee,  investing  him  with  the  title  to  the  entire 
80  acres. 
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Before  this  time  this  entire  tract  of  land  had  been  laid  out 
into  blocks  and  lots,  streets  and  alleys,  under  the  name  and 
description  of  "Adam  Smith's  subdivision  of  the  east  half 
of  the  south-west  quarter  of  section  thirty-five  (35),  in  town- 
ship thirty-nine  (39)  north,  of  range  13,  east  of  the  third 
principal  meridian ;"  and  blocks  1,  4,  5  and  8,  and  lots  1, 
2,  3,  4,  5  and  6,  of  block  9  of  that  subdivision,  consisted  of 
that  part  of  the  tract  embraced  in  the  deed  of  trust  to  Mer- 
rill, which  was  held  by  the  bank. 

After  the  sale  by  Freer  to  Libby,  and  some  time  in  April, 
1875,  Libby  conveyed  these  lots  and  blocks  to  William  F. 
Coolbaugh  (who  was  the  president  of  the  bank),  and  Cool- 
baugh gave  to  Libby  a  promissory  note,  signed  with  his  name 
as  maker,  payable  to  Libby  three  years  after  date,  for  the 
sum  of  $22,000,  with  interest  at  10  per  cent  per  annum, 
payable  semi-annually,  and  bearing  date  April  10,  1875,  and 
to  secure  the  payment  thereof  executed  a  deed  of  trust  upon 
the  property  so  conveyed  to  him  by  Libby,  conveying  the 
same  to  George  C.  Christian,  as  trustee.  This  deed  of  trust 
was  acknowledged  by  Coolbaugh  April  24,  1875,  and  was 
duly  recorded.  The  consideration  stated  in  Libby's  deed  to 
Coolbaugh  was  $55,000. 

Coolbaugh  died  in  November,  1877.  In  June,  1878,  Libby 
filed  the  bill  in  this  case  to  subject  this  property  to  sale,  and 
to  apply  the  proceeds  to  the  payment  of  the  note  given  him 
by  Coolbaugh.  The  heirs  and  legal  representatives  of  Cool- 
baugh and  the  Union  National  Bank  were  made  parties 
defendant.  The  bill  charges  that  the  purchase  of  the  prop- 
erty from  him  was  in  fact  made  by  the  bank,  although  the 
deed  was  made  to  Coolbaugh,  and  that  the  bank,  as  well  as 
Coolbaugh,  became  his  debtor  for  the  purchase  money,  and 
asks  a  decree  against  the  bank  and  against  the  estate  of 
Coolbaugh  for  the  amount  of  his  note  and  unpaid  interest. 
Answers  were  filed  and  issues  formed,  and  the  legal  repre- 
sentatives of  Coolbaugh  also  filed  a  cross-bill,  claiming  that 

the  debt  to  Libby,  evidenced  by  this  note  given  by  Coolbaugh 
40— 99  III. 
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to  Libby,  is  the  debt  of  the  bank,  for  which  in  equity  Cool- 
baugh was  really  merely  security,  and  asking  that  such  be 
declared  by  the  decree  of  the  court,  and  that  the  bank  be 
required  to  pay  whatever  balance,  if  any,  shall  be  unsatisfied 
after  the  sale  of  the  property  in  the  deed  of  trust  to  Christian. 
The  bank  answered  the  cross-bill,  and  in  that  answer,  as  well 
as  in  its  answer  to  Libby's  bill,  denies  all  interest  in  the 
transaction  and  all  liability  on  account  thereof. 

The  case  was  heard  on  the  pleadings  and  proofs,  and  by 
the  decree  of  the  Superior  Court  of  Cook  county  the  cross- 
bill was  dismissed  for  want  of  equity,  and  it  was  held  that 
complainant  in  the  original  bill  had  no  equity  as  against  the 
bank,  and  that  the  amount  due  upon  the  note  should  be  paid 
out  of  the  assets  of  Coolbaugh's  estate,  and  in  default  of  pay- 
ment the  property  in  the  trust  deed  to  Christian  be  sold. 
This  decree,  upon  appeal  to  the  Appellate  Court  by  Libby 
and  also  by  the  legal  representatives  of  Coolbaugh,  was 
affirmed.  From  that  judgment  of  the  Appellate  Court  Libby 
appeals  to  this  court,  and  so  do  the  legal  representatives  of 
Coolbaugh.  These  two  appeals  are  brought  here  upon  one 
transcript  of  the  records  of  the  lower  courts,  and  are  here 
considered  as  one  case. 

Mr.  ¥m.  C.  Goudy,  for  the  appellant  Libby,  after  stating 
the  facts  of  the  case  and  commenting  upon  the  evidence,  made 
the  following  among  other  points: 

Taking  all  the  facts  and  circumstances  together,  they'estab- 
lish  that  the  bank  purchased  the  land  from  Libby  through  its 
duly  authorized  agent,  Coolbaugh,  and  thereby  became  liable 
for  the  purchase  money.  Coolbaugh  was  not  only  president, 
but  director  of  the  bank.  He  was  acting  for  the  bank,  and  not 
for  himself,  and  his  knowledge  was  the  bank's  knowledge. 
U.  S.  Bank  v.  Davis,  2  Hill,  455;  Bank  v.  Town  of  New 
Milford,  36  Conn.  93;  Smith  v.  Livingston,  111  Mass.  342; 
National  Sec.  Bank  v.  Cushman,  121  id.  490;  The  Distilled 
Spirits,  11  Wall.  350. 
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National  banks  have  power  to  purchase  real  estate  to  secure 
debts  due  to  them.  U.  S.  Rev.  Stat.  sec.  5,  137;  Mapes  v. 
Scott,  88111.352. 

Evidence  of  powers  habitually  exercised  by  the  president 
or  cashier  of  a  bank,  with  its  knowledge  and  acquiescence, 
defines  and  establishes  as  to  the  public  those  powers,  provided 
they  be  such  as  the  directors  of  a  bank  might,  without  viola- 
tion of  its  charter,  confer  on  such  officer.  Merchants'  Bank 
v.  State  Bank,  10  Wall.  604. 

To  hold  that  the  public  may  not  safely  confide  in  the  exist- 
ence of  powers  which  by  charter  can  be  lawfully  delegated, 
and  which  are  openly  exercised,  but  must  investigate  and  find 
if  those  powers  have  been  the  subject  of  by-laws  or  vote,  and 
act  accordingly,  would  not  only  suspend  the  business  of  com- 
merce, but  tend  to  make  transactions  with  corporations  a 
snare  and  a  cheat.  Bank  of  the  United  States  v.  Dandridge, 
12  Wheat.  64;  Minor  v.  Bank  of  Alexandria,  1  Pet.  46; 
Nicoll  v.  Am.  Ins.  Co.  3  Wood  &  M.  530;  Smith  v.  Hull 
Glass  Co.  8  C.  B.  868;  11  id.  897. 

So  far  as  the  public  are  concerned,  it  is  immaterial  whether 
the  powers  thus  exercised  are  in  disregard  of  the  by-laws  of 
the  corporation  or  not,  provided  they  are  within  the  corporate 
powers  conferred  by  the  charter.  Agar  v.  Ath.  Ins.  Co.  3  C.  B. 
(N.S.)  725;  Royal  Bank  v.  Tarquand,  6  Ellis  &  Black,  327; 
Prince  of  Wales  Ins.  Co.  v.  Ath.  Ins.  Co.  3  C.  B.  (N.  S.)  757. 

It  is  not  necessary,  to  constitute  a  general  agent,  that  he 
should  have  done  before  an  act  the  same  in  specie  with  that 
in  question.  If  he  has  usually  done  things  of  the  same  gen- 
eral character  and  effect,  with  the  assent  of  his  principals, 
that  will  be  enough.  Commercial  Bank  of  Erie  v.  Norton, 
1  Hill,  502;    Watkins  v.  Vince,  2  Starkie,  324. 

Mr.  J.  R.  Doolittle,  for  the  appellants  the  administrators 
of  the  estate  of  Coolbaugh: 

The  Swansea  notes  for  $30,000,  which  were  a  part  of  the 
consideration  of  the  deed  from  Libby,  belonged  to  the  bank, 
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and  Coolbaugh  had  no  right  to  use  the  funds  of  the  bank  in 
a  private  speculation  for  himself.  Perry  on  Trusts,  sees.  194, 
195,  200,  202,  209.  And  if  he  did,  a  resulting  trust  would 
arise  by  operation  of  law.      Perry  on  Trusts,  sees.  124-126. 

As  to  the  binding  force  of  Libby's  agreement  with  Cool- 
baugh, although  made  without  any  money  consideration,  see 
Thayer  v.  Meeker,  S6  111.  473;  Mathison  v.  Prescott,  id.  493. 

A  court  of  equity  has  exclusive  jurisdiction  to  require  the 
bank,  the  primary  debtor  in  equity,  to  indemnify  the  estate 
of  Coolbaugh,  the  surety,  against  the  liability  upon  the  note 
to  Libby,  and  to  compel  the  real  and  principal  debtor,  before 
payment  by  the  surety,  to  provide  for  the  payment  of  the 
debt,  and  thereby  to  save  the  estate  from  its  legal  liability, — 
all  of  which  the  bank  is  bound  in  equity  to  do.  11  White  & 
Tudor's  Leading  Cases,  part  1,  281-283;  Wilks  v.  Harper, 
2  Barb.  338;  Antrobus  v.  Davidson,  3  Meriv.  569;  Adams' 
Eq.  sees.  270,  502;  Willard's  Eq.  109. 

Suppose  Coolbaugh  had  taken  the  agreement  of  the  bank 
to  indemnify  him  for  signing  that  note,  no  one  could  doubt 
Libby's  right  in  equity  to  call  upon  the  bank  as  a  principal 
debtor.  So,  too,  when  the  bank,  from  its  relation  of  cestui 
que  trust,  is  in  equity  bound  to  indemnify  him,  Libby's  right 
is  the  same.  Claythorne  v.  Swinburne,  14  Ves.  160;  Willard's 
Eq.  110,  111 ;    Gurliss  et  al  v.  Tyler  &  Allen,  9  Paige,  432. 

That  the  bank  had  the  power  to  acquire  the  title  to  the 
land,  see  Kansas  Valley  Nat.  Bank  v.  Howell,  2  Dill.  371; 
Thompson's  Bank  Cases,  353 ;  First  Nat.  Bank  v.  Halre,  36 
Iowa,  443;  Orrin  v.  Merchants'  Nat.  Bank,  16  Kan.  341; 
Upton  v.  Nat.  Bank  of  South  Reading,  120  Mass.  153;  Union 
Nat.  Bank  of  St.  Louis  v.  Matthews,  98  U.  S.  621. 

Messrs.  McCoy  &  Pbatt,  for  the  appellees: 
When  the  principal  is  known,  and  the  agent  contracts  in 
his  own  name,  the  principal  is  not  bound.     Patterson  v.  Gon- 
dasequi,  15  East,  62;  Addison  v.  Gondasequi,  11  Taunt.  573; 
Thompson  v.  Davenport,  9  B.  &  C.  78. 
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Parol  evidence  can  not  be  heard  to  discharge  an  agent 
who  has  bound  himself  in  writing,  as  that  would  be  to  change 
the  written  contract  by  parol.  Stackpole  v.  Arnold,  11  Mass. 
27;  Smith's  Leading  Cases,  vol.  2,  366,  377. 

If  an  agent  contracts  in  his  own  name,  and  his  principal 
afterwards  becomes  known,  the  party  dealing  with  the  agent 
may  elect  which  he  will  hold,  the  principal  or  the  agent; 
and  such  election  to  hold  one  discharges  the  other.  Smith's 
Leading  Cases,  vol.  2,  375. 

An  election  is  shown  by  accepting  the  agent's  note,  or  suing 
him,  or  charging  the  goods  to  him.  Smith's  Leading  Cases, 
vol.  2,  376  ;  French  v.  Price,  24  Pick.  14;  Jones  v.  JStna  Ins. 
Co.  14  Conn.  501. 

We  also  claim  that  Coolbaugh  had  no  authority  to  bind 
the  bank  by  the  purchase  shown,  and  further,  that  the  bank 
had  no  power  to  make  such  a  purchase. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Several  questions  are  presented  for  our  consideration  by 
this  record.  The  theory  of  appellants  is,  that  the  bank, 
having  a  claim  against  Adam  Smith  and  others  of  over 
|30,000,  inadequately  secured,  accepted  the  deed  from  Libby 
to  Coolbaugh  in  payment  of  that  demand,  and  to  accomplish 
that  end  agreed  to  pay,  in  addition  to  the  amount  of  this 
demand,  the  sum  of  $22,000  in  money,  to  be  paid  in  three 
years,  with  interest;  that  the  title  to  the  land  was  taken  to 
Coolbaugh  to  hold  and  sell  for  the  bank,  and  hence  the  debt 
to  Libby  is  really  the  debt  of  the  bank. 

The  first  question  naturally  arising  is,  whether  the  National 
bank  has  power,  under  its  charter,  to  buy  and  hold  real  estate 
for  such  a  purpose.  If  the  nature  of  the  transaction  be  in 
truth  such  as  is  claimed  by  appellants,  there  can  be  but  little 
question  of  the  power  of  the  bank  in  this  regard.  It  is  pro- 
vided by  the  act  of  Congress,  that  a  national  banking  asso- 
ciation may  purchase,  hold  and  convey  real  estate  for  certain 
enumerated   purposes,   and    afor    no   others."      Among   the 
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purposes  enumerated  is  included  such  real  estate  "as  shall  be 
conveyed  to  it  in  satisfaction  of  debts  previously  contracted 
in  the  course  of  its  dealings."  If,  therefore,  the  real  purpose 
of  this  conveyance  was  to  secure  the  satisfaction  of  the  indebt- 
edness evidenced  by  the  Adam  Smith  notes,  it  was  entirely 
competent   for   the   bank   to  make  the  purchase  in  question. 

This  question  was  discussed  in  31apes  et  al.  v.  Scott  et  al.  8S 
111.  355,  and  by  the  views  there  expressed  the  power  of  the 
bank  to  purchase  and  hold  real  estate  in  the  manner  claimed 
in  this  case  seems  to  be  beyond  question.  If  in  this  case  the 
subject  of  this  purchase  had  been  laid  before  the  directors  of 
the. bank,  and  Mr.  Coolbaugh  had  been  directed  to  buy  off 
Libby's  prior  and  superior  claim  at  §22,000,  and  by  an 
arrangement  with  Smith  and  Libby  to  surrender  to  Libby, 
for  Smith,  the  $30,000  claim  of  the  bank  against  Smith  for  a 
clear  title  to  this  land,  to  be  conveyed  to  Coolbaugh  for  the 
benefit  of  the  bank, — and  all  this  for  the  purpose  of  securing 
in  this  way  the  payment  of  this  $30,000  claim, — we  imagine 
none  could  be  found  to  deny  the  capacity  of  the  bank  to  thus 
purchase  real  estate  for  the  satisfaction  of  a  debt  contracted 
in  the  ordinary  course  of  business. 

The  next  question  in  order  seems  to  be  whether  Mr.  Cool- 
baugh had  authority  to  act  for  the  bank  in  this  regard,  so  as 
to  make  his  acts  the  acts  of  the  bank.  It  would  seem  there 
can  be  but  little  doubt  upon  this  question.  Coolbaugh  was 
not  only  the  president  of  the  bank,  clothed  with  official 
authority  as  such,  but  he  was  the  general  agent  and  manager 
of  the  affairs  of  the  bank,  and  had  been  from  its  very  organi- 
zation. This  the  proof  shows  abundantly.  His  powers,  as 
shown  by  a  long  course  of  action  known  to  and  acquiesced 
in  and  evidently  approved  by  the  directors,  fully  warranted 
him  in  accepting  in  satisfaction  of  suspended  paper  any  valu- 
able thing  which,  in  his  judgment,  it  seemed  wise, to  accept. 
It  is  strenuously  insisted,  because  there  is  no  special  grant  of 
such  power  to  him,  as  president,  found  in  the  by-laws,  that 
he  had  in  fact  no  such  power.     There  are  many  things  done 
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daily  in  every  bank  which  are  in  fact  and  in  law  the  acts  of 
the  bank,  and  of  which  no  mention  is  made  in  the  by-laws. 
Some  officer  or  agent  or  employee  of  the  bank  receives,  daily, 
large  sums  of  money  on  deposit,  for  which  the  bank  at  once 
becomes  liable,  and  yet  no  mention  is  made  in  the  by-laws 
of  any  power  in  any  officer  or  agent  to  receive  such  deposits. 
Had  Coolbaugh  accepted  from  Libby  a  draft  on  New  York, 
payable  to  the  bank,  for  $55,000,  in  satisfaction  of  these 
Adam  Smith  notes,  (or  Swansea  notes,  as  they  are  sometimes 
called,)  or  in  purchase  of  them,  and  had  he  paid  Libby  for 
the  same,  in  addition  to  the  notes  in  question,  $22,000  from 
the  cash  of  the  bank,  or  had  he  given  instead  to  Libby  the 
promissory  note  of  the  bank  for  that  sum,  there  could  have 
been  no  question  as  to  his  acts  in  that  regard  being  the  acts 
of  the  bank,  and  by  which  the  bank  would  have  been  bound. 
The  whole  course  of  business  of  this  bank,  as  managed  by 
Mr.  Coolbaugh  for  years,  shown  by  the  proofs,  could  leave 
no  doubt  about  this.  It  is  not  perceived  that  the  fact  that 
real  estate  was  accepted,  and  not  a  draft,  can  make  any  differ- 
ence in  the  result. 

We  are,  therefore,  brought  at  last  to  the  question  whether 
the  allegations  of  appellants  in  this  regard  are  true,  in  point 
of  fact.  This  the  appellee  most  strenuously  denies.  No 
question  is  made  that  the  taking  of  the  original  notes,  in 
September  and  October,  1873,  was  done  by  the  bank;  nor  is 
it  denied  that  the  bank,  through  Coolbaugh,  about  Decem- 
ber 4,  1873,  extended  the  tune  of  payment  upon  this  indebt- 
edness for  six  months,  retaining  the  original  notes  and  taking 
in  addition  four  other  notes,  and  as  security  to  them  the 
pledge  of  the  shares  in  the  Swansea  company  and  the  deed  of 
trust  to  Merrill  upon  the  land  in  question.  That  transaction 
of  December  is  conceded  to  be  business  transacted  by  the 
bank;  nor  is  it  contended  that  the  co-operation  with  Ames 
and  others  in  the  injunction  suit  against  Libby,  in  January, 
1875,  for  the  purpose  of  relieving  the  claim  of  the  bank  upon 
this  land  from  Libby's  prior  lien,  was  not  the  act  of  the  bank. 
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All  this  was  conducted  and  controlled  by  Coolbaugh,  in 
behalf  of  the  bank. 

The  contention  relates  to  facts  occurring  after  the  injunc- 
tion suit  was  ended.  Counsel  for  the  bank  state  their  theory 
of  the  case  as  follows  :  "After  the  sale  under  the  Libby  trust 
deed,  Adam  Smith  induced  Coolbaugh  to  purchase  the  land 
in  question  for  the  benefit  of  Smith,  and  as  an  inducement  to 
this  end  Smith  agreed  that  he  would  pay  accruing  interest 
upon  the  purchase  money  note;  that  he  would  sell  the  land 
before  the  principal  should  mature,  and  out  of  the  proceeds  of 
such  sale  Mr.  Coolbaugh  should  retain  all  his  disbursements, 
and  if  anything  remained,  it  should  be  applied  in  liquidation 
of.the  debt  of  Adam  Smith  to  the  bank." 

This  statement  we  regard  as  very  near  the  truth,  but  not 
the  whole  truth. 

Coolbaugh  had  the  promise  of  Libby,  made  before  the 
sale  to  Libby,  that  the  bank  might  have  this  part  of  the 
land  at  $1000  an  acre.  Had  he  consummated  that  purchase, 
the  bank  would  have  held  the  title,  subject  to  redemption  by 
Smith,  on  payment  of  the  money  paid  to  Libby  and  the 
amount  of  the  notes  given  to  Merrill.  To  cut  off  this  equity 
of  redemption  by  Adam  Smith  would  have  required  a  fore- 
closure in  court/or  another  sale  under  the  Merrill  trust  deed. 
The  land  was  considered  worth  from  $2000  to  $3000  an  acre, 
that  is,  from  $44,000  to  $66,000.  Coolbaugh,  in  his  conver- 
sation with  Merrill,  estimated  it  at  $44,000.  But  the  market 
was  dull,  and  to  realize  cash  at  a  fair  price  seemed  to  require 
that  the  land  should  be  held  for  a  while.  We  agree  with  coun- 
sel for  the  bank  in  saying:  "Adam  Smith  induced  Coolbaugh 
to  change  his  original  arrangement  with  Libby,  and  instead 
of  simply  buying  in  for  the  bank  the  outstanding  title  of 
Libby  for  $22,000,"  induced  Coolbaugh  to  purchase  "the 
land," — the  absolute  title  to  the  land, — by  adding  the  notes 
of  Smith  (called  the  Swansea  notes),  and  by  substituting, 
instead  of  $22,000  in  cash,  a  note  for  that  amount  at  three 
years,  at  10  per  cent  interest.     But  we  would  add,  that  he 
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induced  him  to  purchase  for  the  bank.  We  agree  with  coun- 
sel that  this  arrangement  was  intended  to  be  "for  the  benefit 
of  Smith,"  but  we  think  it  was  intended  also  to  be  for 
the  benefit  of  the  bank.  Smith  was  to  be  benefited  by  get- 
ting up  the  notes  on  which  he  was  liable  to  the  amount  of 
about  $33,000,  which  was  an  object  no  doubt  desirable  to 
him.  Coolbaugh  regarded  the  personal  liability  of  the 
makers  of  the  paper  and  stock  of  the  Swansea  company  as 
of  no  value  to  the  bank,  but  thought  that  Smith  was  an 
expert  and  skillful  real  estate  operator,  and  was  willing  in 
behalf  of  the  bank  to  surrender  this  paper  (which  he  con- 
sidered of  no  value)  and  take  the  hazard  of  Smith's  being 
able  to  pay  the  accruing  interest  on  the  note  to  Libby,  and 
finally  to  discharge  the  principal  by  sales  of  the  property  in 
parcels,  and  in  the  end  to  refund  to  the  bank  at  least  two- 
thirds  of  what  the  bank  had  lost  by  the  depreciation  of  the 
Swansea  paper;  and  we  agree  with  counsel  in  saying,  that  "as 
an  inducement  to  this  end,  Smith  agreed  that  he  would  pay 
accruing  interest  upon  the  purchase  money  note"  to  Libby, 
and  "that  he  would  sell  the  land  before  the  principal  should 
mature,  and  out.  of  the  proceeds  of  such  sales  Mr.  Coolbaugh 
should  retain  all  his  disbursements ;"  but  we  would  add  to  the 
statement  that  this  meant  "all  of  his  disbursements"  for  the 
bank;  and  we  agree  with  counsel  in  saying  that  what  remained 
of  these  proceeds,  after  paying  the  Libby  note  and  the  inci- 
dental disbursements,  was  to  "be  applied  in  liquidation 
of"  the  amount  of  "the  debt  of  Adam  Smith  to  the  bank," 
which,  by  the  arrangement,  was  turned  over  to  Libby  "for 
the  benefit  of  Smith,"  and  thus  the  bank,  by  this  purchase, 
was  to  "obtain  in  part  satisfaction  of  a  debt  originally  con- 
tracted in  the  ordinary  course  of  business. 

The  question  in  dispute  is  thus  narrowed  to  the  inquiry 
whether  Coolbaugh's  acts  in  this  purchase  from  Libby  con- 
stituted a  purchase  by  Coolbaugh  personally,  for  his  own 
profit  or  with  a  view  of  aiding  Smith  as  a  friend,  or  whether 
they  constituted  a  purchase  by  the  bank,  as  a  means  of  getting 
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part  satisfaction  of  a  debt  which  had  become  desperate. 
What  is  the  evidence  bearing  on  this  question? 

The  contention  relates  to  facts  which  occurred  after  the 
termination  of  the  injunction  suit. 

Libby  testifies  that  after  that,  and  before  the  sale  at  which 
he  acquired  the  title  to  the  entire  80  acres,  in  a  conversation 
with  Coolbaugh,  he  promised  that  if  he  should  get  the  title 
at  that  sale  the  bank  should  have  the  Adam  Smith  land  at 
$1000  an  acre,  or  at  what  was  the  cost  of  the  same  to  Libby, 
if  it  did  not  sell  for  more  than  Libby's  claim,  and  that  after 
the  sale  he  learned  from  Adam  Smith  that  Coolbaugh  would 
be  willing,  on  behalf  of  the  bank,  to  give  the  Adam  Smith 
notes,  or  the  Swansea  notes  as  they  were  sometimes  called, 
and  $22,000,  for  a  deed  to  the  land,  and  that  he  went^to  the 
bank  and  there  consummated  the  trade  upon  the  terms  men- 
tioned. He  says  in  his  testimony,  that  Coolbaugh  in  making 
the  trade  said  he  was  making  it  for  the  bank,  and  so  he 
accepted  and  received  the  Swansea  notes,  and  Coolbaugh's 
note  secured  by  the  trust  deed  upon  the  land  conveyed.  ,  He 
further  testifies  that  after  he  had  received  all  these  securities, 
at  the  request  of  Coolbaugh,  and  with  the  consent  of  Adam 
Smith,  who  had  an  interest  in  the  purchase  of  the  notes, 
he  left  the  Swansea  notes  in  the  custody  of  the  bank,  Cool- 
baugh saying:  "They  are  subject  to  your  order,  Mr.  Libby; 
you  can  have  them  any  time  you  want  them."  .  He  further 
says  the  original  arrangement  was  that  the  bank  was  to  have 
this  land  at  $1000  per  acre,  and  that  the  arrangement  to  put 
in  the  Swansea  notes  was  an  arrangement  brought  about  by 
a  bargain  made  between  Smith  and  Coolbaugh.  These  Adam 
Smith  notes,  or  Swansea  notes,  were  not  considered  of  any 
value  in  themselves  by  Libby  at  that  time. 

Adam  Smith  testifies  that  after  the  sale  to  Libby  the  wit- 
ness saw  Coolbaugh,  and  suggested  that  in  order  to  secure 
the  bank  he  had  better  buy  this  20-acre  tract  from  Libby, 
and  turn  in  the  notes  of  the  Swansea  company,  amounting 
to  $30,000,  and  he  would  try  to  sell  it  for  him  and  bring  him 
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out;  and  that  he,  the  witness,  brought  Mr.  Libby  to  the 
bank,  and  he  and  Coolbaugh  made  a  trade,  whereby  Cool- 
baugh  "was  to  buy  for  the  bank  20  acres,  and  turn  in  these, 
Swansea  notes  as  first  payment,  and  pay  $22,000  on  time,  to 
be  secured  on  the  20  acres  as  a  balance  of  purchase  money." 
He  swears  "  Coolbaugh  said  he  was  doing  this  to  secure  the 
bank,"  and  that  "  the  reason  he  did  not  have  the  land  deeded 
directly  to  the  bank  was,  that  he  did  not  want  it  to  appear 
that  the  bank  was  carrying  so  much  real  estate"  The  witness 
further  testified  that  after  the  trade  was  closed  Coolbaugh 
requested  Libby,  in  the  presence  of  the  witness,  that  he  would 
leave  those  Swansea  notes  in  the  bank  for  a  time;  that  they 
should  lie  there  as  his  property,  and  that  he  said  he  would 
give  Libby  any  kind  of  a  receipt  he  wanted. 

Merrill  testifies  Coolbaugh  consulted  the  witness  about 
taking  this  land  of  Libby,  and  said  :  "  If  there  is  any  security 
in  the  property,  I  want  to  get  additional  security,"  and  said 
he  thought  "it  would  be  worth  to  the  bank"  possibly  $1000 
an  acre.  The  witness  adds  it  was  generally  understood  the 
equity  of  redemption  over  what  was  going  to  Libby  was 
$1000  an  acre,  or  more,  and  Coolbaugh  said  that  in  this 
transaction  he  wanted  to  get  more  security,  for  the  parties  on 
the  notes  had  become  worthless.  More  security  for  what? 
This  declaration  could  refer  to  nothing  except  further  security 
for  the  claim  of  the  bank  growing  out  of  these  transactions 
with  Adam  Smith. 

The  testimony  of  Donnersberger  shows  that  about  that 
time  Coolbaugh  was  in  conference  with  some  gentleman, 
whom  the  witness  did  not  know,  about  this  property,  and  in 
connection  with  this  $30,000  claim  of  the  bank,  with  a  view 
of  securing  or  saving  in  part  this  $33,000  claim. 

This  testimony  seems  to  be  abundant  to  show  that  this 
transaction  with  Libby  was  a  transaction  for  the  bank, 
although  transacted  in  form  in  the  name  of  Coolbaugh. 
Considering  all  the  circumstances  developed  by  the  proofs, 
we  have  no  doubt  whatever  that  this  is  the  real  truth.     No 
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witness  pretends  to  contradict  the  direct  and  explicit  testi- 
mony of  Adam  Smith  and  of  Washington  Libby,  supported 
and  corroborated  as  it  is  by  the  testimony  ot  Merrill  and 
Donnersberger. 

It  is  contended  that  certain  circumstances  developed  in 
the  testimony  tend  strongly  to  show  that  this  purchase  from 
Libby  was  made  by  Coolbaugh  either  as  a  personal  specula- 
tion, or  in  trust  for  Adam  Smith.  When  carefully  analyzed 
and  compared,  we  find  nothing  in  them  incompatible  with  the 
idea  that  the  purchase  was  in  substance  and  in  fact  a  purchase 
by  the  bank, — so  intended  by  Coolbaugh,  and  so  understood 
by  Libby,  and  also  by  Adam  Smith. 

.Let  us  consider  some  of  these  facts  on  which  counsel  for 
the  bank  seem  chiefly  to  rely. 

It  is  said  "  no  officer,  director  or  stockholder  of  the  bank 
ever  heard  of  this  contract;"  that  although  Libby  may  have 
promised  the  bank  the  privilege  of  redeeming  at  $1000  an 
acre,  still  this  is  not  a  redemption,  but  on  its  face  a  purchase 
out  and  out,  and  entirely  in  the  name  of  Coolbaugh,  without 
mention  of  the  bank  in  any  of  the  papers;  that  no  memo- 
randum or  entry  of  any  kind  relating  to  the  transaction  was 
made  in  any  of  the  books  of  the  bank;  that  for  two  years 
and  a  half  Coolbaugh  personally  paid  the  taxes  on  this  land 
and  the  interest  on  the  note  given  to  Libby,  except  the  first 
installment  of  interest,  and  that  was  paid  by  Adam  Smith; 
that  after  this  purchase  from  Libby,  Coolbaugh,  in  his  own 
name,  joined  Libby  in  vacating  the  plat  before  that  time 
made  of  this  80-acre  tract,  and  in  making  a  re-subdivision 
of  the  land,  under  the  name  of  "  Coolbaugh  and  Libby's 
Subdivision;"  that  the  Adam  Smith  or  Swansea  notes  were 
retained  in  the  bank,  and  this  for  no  possible  end,  if  appel- 
lants' theory  be  true;  that  if  this  property  had  been  taken 
in  payment  of  the  Adam  Smith  and  Swansea  notes,  they 
should  have  been  canceled;  that  the  note  given  by  Cool- 
baugh to  Libby  was  made  payable  at  the  Traders'  National 
Bank,  and    not  at  the   Union   National,  for   the  purpose  of 
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concealment,  as  is  suggested,  from  the  officers  and  employees 
of  the  Union  National;  that  this  note  was  put  at  three  years, 
at  10  per  cent,  when  the  bank  had  plenty  and  a  surplus  of 
money  on  hand,  and  was  paying  no  interest  on  money,  save 
to  country  banks,  and  that  not  over  3  per  cent;  that  this  land 
was  by  direction  of  Coolbaugh  omitted  from  the  list  of  the 
lands  of  the  bank ;  that  no  part  of  Coolbaugh's  disburse- 
ments for  interest  or  taxes  were  ever  charged  by  him  against 
the  bank,  or  collected  from  it. 

To  our  minds  all  these  circumstances  are  in  complete 
accord  with  our  view  of  the  true  character  of  this  transaction. 

It  is  well  known,  as  a  part  of  the  history  of  that  time,  that 
by  a  revulsion  in  monetary  affairs,  which  occurred  in  the  fall 
of  the  year  of  1873,  most  of  the  banks  in  this  country  found 
it  necessary,  in  their  efforts  to  avoid  loss,  to  resort  to  the 
real  estate  of  their  debtors  for  security.  It  is  equally  well 
known  that  it  was  regarded  as  injurious  to  the  credit  of  any 
bank  to  have  it  known  that  it  was  carrying  any  considerable 
amount  of  real  estate,  and  that  it  was  a  common  device 
among  bankers,  when  it  was  necessary  to  resort  to  real  estate 
for  security,  to  have  such  real  estate  carried  upon  the  records 
not  in  the  name  of  the  bank,  but  in  the  name  of  some  per- 
son in  whom  confidence  was  placed.  It  is  plain  that  con- 
siderations of  this  kind  had  an  influence  on  this  transaction 
long  before  the  sale  of  this  land  by  Libby,  for  we  find  that 
in  December,  1873,  when  Adam  Smith  induced  Mr.  Cool- 
baugh, in  behalf  of  the  bank,  to  extend  the  time  of  payment 
of  this  $30,000  debt,  the  notes  for  that  purpose  were  not 
made  payable  to  the  bank,  but  were  made  payable  to  Merrill. 

There  is,  then,  no  reason  to  discredit  the  testimony  of 
Adam  Smith  when  he  swears  that  Mr.  Coolbaugh  assigned 
as  "the  reason  he  did  not  have  the  land  deeded  directly  to 
the  bank,  that  he  did  not  want  it  to  appear  that  the  bank  was 
carrying  so  much  real  estate."  To  avoid  this,  the  land  was 
deeded  to  Coolbaugh  instead  of  to  the  bank,  and  the  note 
for  the  money  to  be  paid  to  Libby  was  given  by  Coolbaugh 
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instead  of  by  the  bank;  and  for  the  same  reason  no  memo- 
randum of  the  transaction  was  made  in  the  books  of  the 
bank;  and  for  the  same  reason  Libby  was  induced,  with  the 
consent  of  Smith,  to  leave  in  the  custody  of  the  bank  the 
Swansea  paper,  or  Adam  Smith  notes,  that  they  might  remain 
on  the  books  of  the  bank  as  bills  receivable,  and  that  the 
stock  certificates  and  Merrill  deed  of  trust  might  remain  "in 
the  safe  of  the  bank,  where  they  were  kept  with  other  col- 
laterals of  the  bank  ordinarily,"  as  Hippell  swears  they 
did;  and  for  the  same  reason  Coolbaugh  paid  the  taxes, 
and  also  the  interest  on  Libby's  note,  after  Adam  Smith 
failed  to  do  so,  and  this  without  any  charge  for  the  same 
being  entered  on  the  books  of  the  bank;  and  for  the  same 
reason,  when  it  was  thought  best  to  vacate  the  old  plat  and 
plat  the  ground  anew,  Coolbaugh,  and  not  the  bank,  joined 
with  Libby  in  doing  this,  the  fee  of  this  22  acres  being  vested 
at  law  in  him;  and  for  the  same  reason  this  tract  was  omitted 
from  the  list  kept  of  the  lands  of  the  bank.  The  note  to 
Libby  was  no  doubt  given  at  three  years,  and  at  10  per  cent 
interest,  and  made  payable  at  the  Traders'  Bank,  for  the 
convenience  of  Smith,  who  had,  as  counsel  concede,  agreed 
to  keep  the  interest  paid,  and  to  give  time  to  realize  the 
amount  from  sales  of  lots,  without  drawing  upon  the  cash 
of  the  bank,  for  such  a  draft  would  at  once  make  it  apparent 
on  the  books  of  the  bank  that  the  bank  was  carrying  this 
amount  of  real  estate,  and  this  Coolbaugh  wished  to  avoid. 

Not  only  are  these  circumstances  all  in  harmony  with  our 
theory  as  to  the  real  truth  of  this  transaction,  but  there  are 
some  circumstances  which,  if  not  wholly  incompatible  with 
any  other  theory,  at  least  strongly  corroborate  our  view. 

The  fact  that  Smith  at  first  paid  the  interest  on  the  Libby 
note,  shows  that  he  was  in  some  way  interested  in  the  pur- 
chase, and  the  fact  that  the  deed  of  Libby  for  this  land 
recites  a  consideration  of  $55,000,  which  agrees  with  the 
amount  of  $22,000  note  given  Libby  added  to  the  amount 
of  §33,000,   (representing  the  original  $30,000  debt  of  Smith 
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and  others,  with  interest  and  expenses  incurred,)  strongly 
supports  the  testimony  of  Smith  and  Libby  that  this  claim 
of  the  bank  was  a  part  of  the  consideration  or  price  of  this 
land.  If  this  be  so,  and  the  purchase  was  not  made  for  the 
bank,  why  was  not  the  amount  of  this  claim  charged  on  the 
books  of  the  bank  against  somebody?  If  Coolbaugh  bought 
for  himself,  why  was  it  not  charged  to  him?  There  was  no 
objection  to  its  appearing  on  the  bank  books  that  Cool- 
baugh had  personally  bought  that  claim  from  the  bank  and 
used  it  in  a  trade  for  his  own  use,  had  that  been  the  truth. 
The  same  suggestion  is  equally  pertinent  as  against  the 
theory  of  his  having  made  the  purchase  as  a  friend  of  Smith, 
and  as  a  speculation  for  Smith. 

**  It  is  somewhat  significant  that  this  deed  of  Libby  to  Cool- 
baugh, with  a  professional  opinion  as  to  the  title,  was  placed 
by  Coolbaugh  in  a  box  of  the  bank  in  which  the  title  papers 
of  lands  of  the  bank  were  usually  kept,  and  were  found  there 
after  his  death,  in  an  envelope  indorsed  in  the  handwriting 
of  Coolbaugh,  "Papers  relating  to  22  acres  of  land  pur- 
chased of  Washington  Libby,  acct.  Adam  Smith  &  Co." 
Coolbaugh  personally  had  no  account  or  dealings  with 
Adam  Smith  &  Co.,  on  account  of  which  it  could  be  said 
this  purchase  was  made.  This  clearly  indicates  that  the 
object  of  the  purchase  had  relation  to  some  transactions  with 
Adam  Smith  &  Co.  The  bank,  and  the  bank  alone,  had  had 
transactions  of  this  character.  Another  fact  in  harmony 
with  all  the  circumstances  is,  that  in  making  this  purchase 
Coolbaugh  sought  and  obtained  the  opinion  of  a  lawyer  as  to 
the  title,  and  for  this  opinion  the  charge  was  made  by  the 
lawver  against  the  bank,  and  with  other  charges  against  the 
bank  was  rendered  in  an  account  and  paid  by  the  bank, 
although  Coolbaugh  had  a  personal  account  with  the  same 
parties. 

All  truths  are  consistent  with  each  other.  In  an  exami- 
nation of  all  the  proven  facts  in  this  case,  they  can  all  be 
reconciled  with  each  other   on  the  theory  that  this  purchase 
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from  Libby  was  by  the  bank  and  for  the  bank,  and  they  can 
not  be  reconciled  upon  any  other  hypothesis  which  has  been 
suggested  or  which  has  occurred  to  us.  It  is  not  denied  that 
Coolbangh  bought  from  Libby,  either  for  the  bank  or  for 
himself,  or  for  the  benefit  of  Smith.  No  motive  can  be 
found  to  induce  such  a  purchase  for  himself  as  a  speculation, 
at  the  price  of  $55,000,  when  his  estimate  of  the  value  was 
§44,000.  He  is  not  shown  to  have  had  any  motive  to 
attempt  to  serve  Smith  as  a  friend  in  a  transaction  where  the 
bank  was  interested  against  Smith,  and  the  duty  of  protect- 
ing the  interests  of  the  bank  rested  upon  him  while  he 
owed  no  duty  to  Smith  ;  nor  can  we  conceive  how  Smith 
could  expect  to  be  benefited  by  a  purchase  by  him  at  $55,000 
of  property  worth  only  $44,000.  There  is  a  motive,  and  a 
laudable  one,  shown  for  the  purchase  by  the  bank,  as  we  have 
already  shown.  It  seems  to  us  plain  that  the  bank,  in  truth, 
was  the  purchaser,  and  as  such  should  pay  the  unpaid  part 
of  the  purchase  money,  and  that  the  estate  of  Coolbaugh 
should  be  held  liable  only  as  a  security  for  the  bank. 

The  judgment  of  the  Appellate^Court  is  therefore  reversed, 
and  the  cause  remanded  to  that  court,  with  directions  to  that 
court  to'  reverse  the  decree  of  the  Superior  Court  of  Cook 
county,  and  remand  the  cause  to  that  court  for  further  pro- 
ceedings in   accord  with  the  views  expressed  in  this  opinion. 

Judgment  reversed. 

Walker  and  Scholfield,  JJ. :  We  are  unable  to  con- 
cur in  the  decision  announced  in  this  case. 
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Amos  G.  Barstow  et  al. 

v. 

Lachlan  McLachlan  et  al. 

Filed  at  Ottawa  September  21,  1881. 

1.  Mechanic's  lien — when  petition  shows  an  assignment.  The  mere  bringing 
of  a  suit  to  enforce  a  mechanic's  lien  for  the  use  of  another,  is  not  tanta- 
mount to  an  averment  of  an  assignment  of  the  claim  to  such  person,  so  as 
properly  to  present  the  question  whether  the  lien  is  assignable. 

2.  Same — not  released  by  the  appointment  of  a  receiver.  The  mere  appoint- 
ment of  a  receiver  under  a  creditor's  bill  against  one  entitled  to  a  mechanic's 
lien,  with  an  order  to  make  an  assignment  to  him,  where  none  is  shown  to 
have  been  made,  and  the  receiver  has  made  no  claim  to  the  debt,  will  not 
operate  to  release  the  lien. 

3.  Limitation — must  be  pleaded  to  avail.  The  Statute  of  Limitations  must  be 
pleaded  or  relied  on  by  answer  to  entitle  a  defendant  to  its  benefit. 

4.  Same — of  six  months — against  mechanic's  lien.  A  purchaser  under  a  deed 
of  trust  intervening  in  a  proceeding  to  enforce  a  mechanic's  lien  against  the 
same  premises,  who  answers,  making  no  objection  that  the  beneficiary  under 
the  trust  deed  was  not  made  a  party,  but  only  the  trustee,  can  not  afterwards 
take  advantage  of  the  omission  to  make  the  beneficiary  a  party  within  six 
months  from  the  time  the  debt  matured  for  which  a  lieu  is  sought. 

5.  Contract — when  payment  in  property  becomes  a  money  demand.  A  stipu- 
lation in  a  contract  for  services  to  pay  a  certain  sum  in  hardware,  on  default 
of  payment  when  due  becomes  an  obligation  to  pay  the  amount  named  in 
money. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Cook  county;  the  Hon.  E.  S.  Williams,  Judge,  pre- 
siding. 

Mr.  J.  Henry  Truman,  for  the  appellants : 
The  appellees  had  no  interest  in  the  debt  for  which  the 
lien  was  sought,  and  the  assignees  of  the  indebtedness 
acquired  no  right  to  the  lien.  The  statute  giving  the  lien 
must  be  strictly  construed,  and  it  will  not  be  extended  by 
intendment.  Growl  v.  Nagle,  86  111.  437. 
41—99  III. 
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A  vendor's  lien  is  not  transferable,  and  any  act  or  circum- 
stance that  deprives  him  of  the  ownership  of  the  indebted- 
ness discharges  the  lien.  Learning  v.  Richards,  27  111.  431  ; 
Keith  v.  Hoover,  32  id.  524 ;  McLaurie  v.  Thomas,  39  id. 
291;  Elder  v.  Jones,  85  id.  384;  Brownell  v.  Holt,  89  id. 
71;  Moshier  v.  Meek,  80  id.  79. 

On  principle  a  mechanic's  lien,  which  is  also  a  secret  one, 
should  not  be  entitled  to  a  more  favorable  consideration,  or 
have  a  superior  claim  for  protection.  This  theory  is  in  con- 
sonance with  and  supported  by  the  decisions  of  courts  of 
other  States  having  lien  laws.  Roberts  v.  Fowler,  3  E.  T>. 
Smith,  632;  Rollins  v.  Cross,  45  N.  Y.  767;  Scott  v.  Ward, 
4  G.  Greene,  112;  Hawley  v.  Ward,  4  id.  36. 

The  lien  is  not  allowed  to  be  enforced  against  or  to  the 
prejudice  of  any  other  creditor  or  any  incumbrance,  unless 
the  suit  is  brought  within  six  months  after  the  last  payment 
becomes  due.     Rev.  Stat.  1874,  p.  668. 

One  who  purchases  at  a  trustee's  or  mortgagee's  sale  is  a 
creditor  or  incumbrancer,  within  the  meaning  of  this  section 
of  the  statute,  and,  to  the  amount  of  the  mortgage  debt,  is 
entitled  to  protection ;  and  his  interest  can  be  subjected  to 
the  lien  only  by  suit  against  him  or  the  owner  of  the  equita- 
ble interest  to  which  he  has  succeeded,  within  the  period  of 
six  months  limited  by  the  statute.  Lunt  v.  Stephens,  75  111. 
507  ;   Growl  v.  Nagle,  86  id.  437. 

The  filing  of  a  petition  and  prosecuting  proceedings  within 
the  time  specified  against  the  parties  to  the  contract  or  owners 
of  the  fee,  does  not  satisfy  the  requirements  of  the  section 
quoted  above.  The  statute  contemplates  that  every  interest 
shall  be  brought  into  court  within  that  time,  and  that  failing, 
the  petitioners  lose  their  priority,  and  are  subject  to  the 
rights  of  the  creditor  or  incumbrancer  so  omitted.  Dunphy 
v.  Riddle,  86  111.  22 ;   Crowl  v.  Nagle,  id.  437. 

When  the  conflicting  interest  or  incumbrance  is  created 
by  deed  of  trust,  the  cestui  que  trust  is  the  proper  and  essen- 
tial party  to  the  proceedings,  and  if  he  is  not  made  a  party, 


1881.]  Baestow  et  al.  v.  McLachlan  et  al.  643 

Brief  for  the  Appellees. 

liis  interest  can  not  be  subjected  to  the  lien.  The  trustee 
in  such  cases  is  in  no  respect  the  representative  of  the  indebt- 
edness. Soanlan  v.  Cobb,  85  111.  296 ;  Gaytes  v.  FranJdin 
Banh,  id.  256. 

Messrs.  McCoy  &  Pratt,  for  the  appellees : 

It  was  proved  on  the  trial  that  no  assignment  of  the  claim 
had  ever  been  made.  The  mistake  in  adding  the  words  "  for 
the  use  of  Durand  &  Co.,"  was  corrected  by  striking  them  out. 

The  real  assignment  to  Durand  is  in  evidence,  which  shows 
it  was  only  for  the  real  estate — no  assignment  of  the  other 
payments  under  the  contract.  McLachlan  testifies,  no  assign- 
ment of  the  claim  has  been  made  by  the  acts  of  appellees. 

His  declining  to  state  whether  or  not  he  owns  the  claim, 
is  simply  for  the  reason  he  did  not  know  but  by  operation  of 
law  it  had  vested  in  the  receiver  appointed  by  the  court  under 
a  creditor's  bill.  But  he  says  when  the  suit  was  brought, 
appellees  had  all  rights  under  the  contract. 

The  only  fact  upon  which  this  objection  is  based,  is,  that 
at  one  time  a  creditor's  bill  was  filed  against  and  a  receiver 
appointed  for  McLachlans.  What  has  become  of  that  suit 
does  not  appear,  and  we  submit  it  is  not  important.  The 
appointment  of  a  receiver  under  a  creditor's  bill  would  not, 
in  our  judgment,  release  a  lien. 

It  does  not  appear  that  the  receiver  has  ever  laid  claim  to 
this  demand,  or  in  any  manner  interfered  with  the  suit.  For 
aught  that  appears,  he  has  collected  moneys,  and  paid  the 
debt  of  the  creditor  who  filed   the  bill,  which  would   end  it. 

There  can  be  no  estoppel  from  the  recital  in  the  petition 
that  the  suit  was  brought  for  the  use  of  another.  The  peti- 
tion expressly  claimed  a  lien,  and  this  was  notice. 

The  question  whether  or  not  a  mechanic's  lien  is  assign- 
able is  not  involved.  If  it  were,  it  could  be  easily  shown 
that  in  equity  it  is.  Appellants  all  hold  under  the  deeds  of 
trust  made  to  Baird  &  Bradley,  which  are  subject  to  the  lien 
because  recorded  after  the  contract  was  made.  We  are  not 
able  to  see  an  estoppel. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition  filed  April  26,  1876,  by  Lachlan  and 
Thomas  McLachlan,  for  the  use  of  John  M.,  Henry  C.  and 
Calvin  Durand,  against  Isaac  W.  Bangs,  Dean  Bangs,  Lyman 
Baird,  George  Sawin  and  William  H.  Bradley,  to  enforce  a 
mechanic's  lien  on  four  certain  lots  of  ground,  under  a  con- 
tract in  writing  dated  January  6,  1875,  between  McLachlan 
Bros,  and  Bangs  Bros.,  wherebv  McLachlan  Bros,  agreed  to 
build  and  complete  by  May  1,  1875,  four  stone-front  houses 
on  the  lots,  for  which  Bangs  Bros,  were  to  pay  $28,000  in 
certain  specified  payments.  Decree  was  entered  April  18, 
1878,  declaring  a  lien,  and  for  the  payment  of  $2144.69, 
with  interest  at  6  per  cent  per  annum  from  the  17th  day  of 
January,  1876.  The  record  was  taken  to  the  Appellate 
Court  for  the  First  District  on  writ  of  error,  and  the  decree 
reversed  for  correction,  with  specific  directions  to  the  circuit 
court  to  find  the  amount  due,  including  interest.  In  all 
other  respects  the  decree  was,  by  effect  of  the  order  of  reversal, 
affirmed.  This  appeal  is  from  a  decree  of  the  Appellate 
Court. 

It  is  assumed  that  the  claim  in  question  had  been  assigned, 
and  the  point  is  made  that  the  McLachlans  had  no  interest 
in  the  debt  for  which  the  lien  was  sought,  and  that  the 
assignees  of  the  indebtedness  acquired  no  right  to  the  lien, 
the  lien  not  being  assignable.  All  the  foundation  for  the 
assumption  of  an  assignment  is,  that  the  suit  was  commenced 
for  the  use  of  the  Durands.  There  is  no  averment  in  the 
petition  or  proof  of  an  assignment  to  them.  The  mere  bring- 
ing of  the  suit  for  their  use  we  do  not  regard  as  tantamount 
to  an  allegation  of  an  assignment  of  the  claim  to  them,. and 
as  properly  raising  the  question  whether  a  mechanic's  lien 
is  assignable.  The  petition  was,  subsequent  to  its  filing, 
amended  by  striking  out  all  averments  as  to  the  suit  being 
for  the  use  of  the  Durands.  The  real  assignment  which  was 
made  to  the  Durands  is  in  evidence,  showing  that  it  was  only 
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for  some  real  estate,  and  no  assignment  of  the  payments 
under  the  contract.  One  of  the  McLachlans,  too,  testifies 
that  no  assignment  of  the  claim  had  been  made  by  their  act. 

This  objection  is  based  upon  the  further  fact  that  under  a 
creditor's  bill  on  the  part  of  other  creditors  against  the 
McLachlans,  a  receiver  had  been  appointed  for  them.  We 
can  not  think  that  the  mere  appointment  of  a  receiver  under 
a  creditor's  bill  would  release  the  lien.  It  does  not  appear 
tiiat  the  receiver  has  ever  laid  claim  to  this  demand,  or  in 
any  way  interfered  with  the  suit.  All  that  the  proceedings 
upon  the  creditor's  bill  show,  is  the  appointment  of  the 
receiver,  and  an  order  to  make  an  assignment  to  him. 

By  the  terms  of  the  contract  one  of  the  stipulated  pay- 
ments was  $6000  in  hardware,  per  order,  and  it  is  objected 
that  a  lien  does  not  attach  for  payments  to  be  made  in  hard- 
ware. The  stipulation  to  pay  $6000  in  hardware  became,  in 
default  of  payment,  an  obligation  to  pay  in  money.  The 
objection  is  without  force. 

To  procure  the  means  for  building,  Bangs  Bros,  borrowed 
$24,000  of  the  Phoenix  Life  Insurance  Company,  and  on 
January  1,  1875,  made  four  bonds,  for  $6000  each,  payable 
to  the  order  of  said  company,  and  to  secure  their  payment,  on 
the  same  day  executed  four  deeds  of  trust  to  Lyman  Baird, 
trustee,  conveying  the  four  lots  in  question,  respectively. 

On  June  3,  1875,  Bangs  Bros,  borrowed  $2000  of  the 
Union  Trust  Company,  of  Chicago,  and  to  secure  the  pay- 
ment of  the  same  executed  their  deed  of  trust,  of  that  date, 
of  one  of  the  lots  to  George  Sawin,  trustee.  The  beneficia- 
ries in  these  deeds  of  trust  were  not  made  parties  to  the  peti- 
tion, but  the  trustees  only,  Baird  and  Sawin. 

Appellants  Barstow,  Rawson,  and  the  Union  Trust  Com- 
pany, were  made  parties,  of  their  own  motion,  February  1 
and  6,  1878,  and  answered  the  same  days,  setting  up  their 
several  interests,  and  how  acquired,  as  follows:  Barstow 
purchased  two  of  the  lots  at  a  sale  under  the  Baird  trust 
deeds,  made  November  23,  1876,  for  $13,000.     Rawson  pur- 
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chased  one  other  of  the  lots  (lot  2)  at  a  sale  under  the  Sawin 
trust  deed,  December  7,  1876.  And  the  Union  Trust  Com- 
pany 'was  the  legal  holder,  by  indorsement  of  the  Phoenix 
Insurance  Company,  of  the  outstanding  $6000  bond,  secured 
by  the  Baird  deed  of  trust  on  lot  2. 

The  point  is  made  that  the  court  erred  in  finding  the  lien, 
even  if  one  existed,  superior  to  the  interests  of  Barstow, 
Rawson,  and  the  Union  Trust  Company,  and  section  28  of 
the  chapter  on  liens  is  relied  on,  which  is  as  follows:  "No 
creditor  shall  be  allowed  to  enforce  the  lien  created  under 
the  foregoing  provisions  as  against  or  to  the  prejudice 
of  any  other  creditor,  or  any  incumbrance,  unless  suit  be 
instituted  to  enforce  such  lien  within  six  months  after  the 
last  payment  for  labor  or  materials  shall  have  become  due 
and  payable." 

It  is  insisted  that  under  the  above  provision  the  beneficia- 
ries in  the  above  deeds  of  trust  should  have  been  made  par- 
ties to  the  present  proceeding  within  the  six  months  named, 
in  order  to  have  subjected  these  interests  acquired  under  the 
deeds  of  trust  to  the  lien;  that  it  was  not  enough  to  have 
made  the  trustees  alone  parties ;  that  the  trustee  is  not  in 
such  cases  the  representative  of  the  indebtedness. 

It  is  sufficient  for  the  disposal  of  this  ground  of  objection 
to  the  decree  to  say,  that  this  limitation  of  the  statute  was 
not  iu  any  way  set  up  in  the  circuit  court,  at  least,  by  plea 
or  answer,  and  no  objection  taken  to  not  having  made  the 
cestuis  que  trust  parties.  The  Statute  of  Limitations  must 
either  be  pleaded,  or  insisted  on  by  the  answer,  to  entitle  a 
party  to  the  benefit  of  it.  Mitf.  Ch.  PI.  273;  Day  v.  Dun- 
ham, 2  Johns.  Ch.  191. 

Barstow,  in  his  answer,  simply  denies  that  the  petitioners 
have  any  lien  paramount  to  the  interest  acquired  by  him; 
and  Rawson  and  the  Union  Trust  Company  make,  as  their 
ground  of  defence,  the  appointment  of  the  receiver. 

There  are  three  items  of  amount  as  to  the  findings  upon 
which   error  is   assigned.     They  present  only  questions   of 
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fact  which  were  submitted  to  the  court  upou  conflicting  oral 
evidence.  Without  reviewing  the  evidence  we  will  say,  that 
after  a  careful  examination  of  it  we  find  no  sufficient  reason 
for  disturbing  the  finding  of  the  court  below  upon  these 
questions  of  fact  and  of  the  amount  due. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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ABANDONMENT. 
As  to  homestead.     See  HOMESTEAD,  5. 

ACTIONS. 

Contract  to  pay  in  peopeety. 

When  it  becomes  a  money  demand.     See  CONTEACTS,  4. 

ADMINISTKATION  OF  ESTATES. 
Compensation  op  administeatoe. 

1.  There  is  no  warrant  of  law  for  allowing  an  administrator,  as  com- 
pensation for  his  services,  a  sum  exceeding  six  per  centum  on  the  amount 
of  the  personal  estate.  Where  the  court  allows  him  six  per  centum  on 
the  personal  estate,  and  $1.50  per  day  for  forty  days'  services,  making 
$60  in  excess  of  the  six  per  centum,  this  excess  of  allowance  will  be 
erroneous.     Askew  v.  Hudgens,  468. 

2.  From  the  superior  facilities  of  the  county  judge,  and  his  famil- 
iarity with  the  affairs  of  the  estate,  with  the  labor  and  difficulty  attend- 
ing its  settlement,  and  with  the  amount  of  any  former  allowances,  he  is 
better  enabled  to  fix  the  compensation  of  administrators  than  an  appel- 
late court,  and  when  he  has  fixed  the  same,  it  should  be  a  plain  case  to 
justify  another  court  in  increasing  the  amount.     Ibid.  468. 

Inteeest — as  against  an  administeatoe. 

3.  Upon  moneys  of  the  estate.  The  mere  fact  that  an  administrator 
mingles  the  trust  funds  with  his  own  by  depositing  the  money  belonging 
to  the  estate  in  his  own  name,  as  he  does  his  individual  money,  can  not 
be  held  a  sufficient  ground  to  charge  him  with  interest  on  the  same. 
There  is  no  law  requiring  an  administrator  to  keep  the  funds  of  the 
estate  separate  and  distinct  from  his  own.  So  long  as  he  has  the  money 
belonging  to  the  estate  at  his  command,  ready  to  answer  the  order  of  the 
court,  this  is  all  the  law  requires.     Estate  of  Schofleld,  513. 

4.  The  latter  part  of  sec.  113,  chap..  3,  Eev.  Stat.  1874,  p.  124,  which 
requires  executors  and  administrators  to  be  charged  ten  per  cent  interest 
on  all  moneys  and  assets  in  their  possession  or  control  after  two  years 
and  six  months  from  the  date  of  their  letters,  is  intended  to  embrace  all 
cases  in  which  they  shall  be  chargeable  with  interest,  and  in  no  case 
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Interest — as  against  an  administrator,     Continued. 

should  they  be  held  liable  for  interest  until  after  that  time,  unless  they 
shall  have  received  interest  on  the  trust  fund.     Estate  of  Scho field,  513. 

5.  Where  an  administrator,  by  his  report,  made  after  the  expiration 
of  two  years  from  the  grant  of  administration,  showed  a  certain  amount 
in  his  hands,  and  no  debts  remained  unpaid,  it  was  held,  as  it  was  his 
duty  to  have  procured  an  order  of  distribution,  and  paid  out  the  same, 
he  was  properly  chargeable  with  ten  per  cent  interest,  after  two  years 
and  six  months  from  the  date  of  his  letters.     Ibid.  513. 

Sale  by  an  executor. 

6.  Inadequacy  of  price.  Mere  inadequacy  of  price,  in  the  absence 
of  fraud,  is  not  enough  to  impeach  an  executor's  sale  of  property  of  the 
estate.     Kimball,  Guardian,  v.  Lincoln  et  al.  578. 

In  case  of  the  death  of  a  partner. 

7.  Sale  by  the  executor  of  a  deceased  partner  to  a  surviving  part- 
ner— what  will  pass  by  the  sale — and  as  to  the  division  of  assets  between 
surviving  partners  and  representatives  of  the  deceased  partner.  See 
PARTNERSHIP,  4,  5. 

Administrator  with  will  annexed. 

8.  Of  his  authority  to  sell  land  under  power  given  in  the  will  to 
the  executor.    Nicoll  v.  Scott  et  al.  529.     See  WILLS,  1. 

Administrator  buying  at  his  own  sale. 

9.  Setting  the  same  aside — rents  and  profits — improvements — order- 
ing a  re-sale.     See  CHANCERY,  24,  25,  26. 

Suit  against  administrator  and  heirs. 

10.  Of  the  proper  judgment.     See  JUDGMENTS,  1. 

11.  Limitation  in  such  suit.     See  LIMITATIONS,  3. 

ADMISSIONS. 
By  pleadings. 

1.  The  admission  of  certain  facts,  in  a  bill  in  chancery,  must  be  taken 
as  true  against  the  complainant.     Burgett  et  al.  v.  Paxton  et  al.  288. 

AGENCY. 
President  of  a  bank. 

1.  Of  his  authority  as  general  agent.  See  BANKS  AND  BANK- 
ERS, 2. 

Note  given  by  agent  in  his  own  name. 

2.  Under  what  circumstances  principal  required  to  pay  it.  Same 
title,  3. 

ALIMONY.     See  DIVORCE  AND  ALIMONY,  1  to  4. 
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AMENDMENTS  AND  JEOFAILS. 
Defects  in  pleading. 

1.  Cured  after  verdict — of  the  declaration  in  a  suit  to  recover  rent 
from  a  tenant  holding  over.  In  an  action  by  a  landlord  against  a  tenant 
who  holds  over  after  the  expiration  of  his  term,  to  recover  rent  accord- 
ing to  the  terms  of  the  prior  lease,  it  is  not  necessary  to  allege  in  the 
declaration  the  election  or  assent  of  the  landlord  to  the  alleged  tenancy 
for  another  term.  That  is  shown  by  his  bringing  suit  for  the  rent.  But 
if  the  omission  to  aver  the  election  or  assent  of  the  landlord  in  such  case 
were  to  be  considered  a  defect  in  the  pleading,  it  would  be  such  a  defect 
as  would  be  cured  after  verdict.  Clinton  Wire  Cloth  Co.  v.  Gardner 
et  al.  151. 

AS  TO  ELECTION  RETURNS. 

2.  How  far  amendable,  and  by  whom.     See  ELECTIONS,  5. 
Amending  appeal  bond. 

3.  In  proceeding  to  lay  out  road.     See  APPEAL  BONDS,  2.     , 
Sale  under  void  process. 

4.  Process  not  amendable  to  sustain  the  sale.     See  SALES,  8. 

APPEALS  AND  WKITS  OF  EEEOK. 
Op  appeals  from  the  trial  courts. 

1.  Whether  to  the  Supreme  Court  or  to  an  Appellate  Court — valid- 
ity of  a  statute.  The  statute  providing  for  writs  of  error  from  and 
appeals  to  this  court,  in  cases  where  the  validity  of  a  statute  is  involved, 
was  not  intended  to  embrace  all  cases  involving  the  validity  of  a  statute, 
in  the  extended  sense  of  the  term.  It  was  intended  to  apply  only  where 
the  validity  of  the  statute,  as  originally  passed,  is  the  primary  subject  of 
inquiry,  and  not  where  its  validity  is  incidental  or  collateral  to  the  main 
controversy.     City  of  Cairo  v.  Bross,  521. 

2.  Where  a  city  charter  gave  power  to  license  merchants,  and  provide 
a  penalty  for  carrying  on  the  business  without  a  license,  and  the  city 
afterwards  adopted  the  general  Incorporation  act,  which  authorized 
licenses,  but  did  not  name  merchants  in  the  clause,  and  the  only  ques- 
tion presented  was  whether  the  power  in  the  original  charter  was  repealed 
by  implication,  it  was  held,  that  the  validity  of  a  statute  was  not  involved, 
within  the  meaning  of  the  term  in  the  law  providing  for  appeals  and 
writs  of  error,  and  that  a  writ  of  error  from  the  Supreme  Court  to  the 
trial  court  directly,  did  not  lie.     Ibid.  521. 

3.  Whether  a  freehold  involved — suit  for  partition.  As  a  writ  of 
error  in  a  partition  case,  sued  out  after  an  .order  of  distribution,  to  reverse 
such  order,  brings  up  the  entire  case,  involving  the  decree  of  partition 
and  sale  ordered,  it  involves  a  freehold,  and  the  writ  of  error  lies  directly 
from  this  court  to  the  trial  court.     Carter  et  al.  v.  Penn,  390. 

4.  A  freehold  is  involved  in  a  suit  in  chancery  to  remove  a  cloud 
from  the  title  of  real  estate  by  setting  aside  a  judicial  sale  of  the  prem- 
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APPEALS  AND  WKITS  OF  ERROR. 

Of  appeals  from  the  trial  courts.     Continued. 
ises,  and  the  case  is  properly  brought  before  this  court  for  review  on 
appeal  or  error,  directly  from  the  trial  court.    Bridges  et  al.  v.  Rice,  414.* 

Appeals  from  an  Appellate  Court. 

5.  In  common  law  proceeding  by  certiorari.  An  appeal  lies  from 
the  final  judgment  of  the  Appellate  Court  to  this  court,  in  a  common  law 
proceeding  by  certiorari,  without  any  certificate  of  questions  of  law,  and 
without  regard  to  the  magnitude  of  the  interests  involved,  there  being  no 
property  rights  directly  involved.     Hyslop  et  al.  v.  Finch,  171. 

6.  Reviewing  controverted  questions  of  fact.  In  an  action  on  the 
case  to  recover  for  personal  injury,  resulting  from  the  alleged  negligence 
of  the  defendant,  where  the  Appellate  Court,  by  affirming  the  judgment 
of  the  circuit  court,  finds  that  the  evidence  sustains  the  verdict,  such  find- 
ing as  to  the  facts  is  conclusive  on  this  court,  and  only  questions  of  law 
can  be  considered.     City  of  JolietY.  Seward,  267. 

7.  The  finding  of  facts  by  the  Appellate  Court  in  a  suit  in  equity  is 
not  conclusive  on  the  Supreme  Court.  In  all  chancery  cases  this  court 
may  look  into  the  record,  and  ascertain  what  facts  are  established  by  the 
evidence.     Stillman  v.  Stillman,  196. 

8.  What  is  a  final  judgment  of  that  court.  Where  the  judgment  of 
the  circuit  court  is,  by  the  Appellate  Court,  "reversed,  and  the  cause 
remanded  to  the  circuit  court  for  such  other  and  further  proceedings  as  to 
law  and  justice  shall  appertain, "  no  appeal  lies  from  the  Appellate  Court 
to  the  Supreme  Court  to  review  such  a  judgment,  it  being  in  no  sense  a 
final  judgment.     Buck  v.  Hamilton  County,  507. 

In  proceedings  for  laying  out  road. 

9.  When  an  appeal  will  lie.  Under  the  Road  law  in  force  July  1, 
1877,  any  person  interested  in  the  road  sought  to  be  laid  out,  had  the 
right  to  appeal  from  the  final  order  of  the  commissioners  of  highways 
revoking  and  annulling  their  previous  order  for  the  establishment  of  the 
road,  on  the  ground  that  the  payment  of  the  damages  assessed  would  be 
burdensome  on  the  town.     Town  of  Oswego  et  al.  v.  Kellogg  et  al.  590. 

10.  By  whom.  Persons  who  are  freeholders  of  the  town  in  which  it 
is  proposed  to  establish  a  road,  and  residing  therein,  have  such  an  interest 
in  the  proceeding  to  establish  the  same  as  to  entitle  them,  under  the 
statute,  to  appeal  from  the  final  order  of  the  commissioners  of  highways 
vacating  the  proceedings  to  establish  the  read.     Ibid.  590. 

1 1 .  Appeal — how  taken  from  decision  cf  commissioners  of  hig  hways. 
Under  the  Road  law  taking  effect  July  1,  1877,  an  appeal  from  the  order 


*  Upon  bill  in  chancery  to  remove  a  cloud  upon  the  title  to  land,  the 
alleged  cloud  consisting  of  certificates  of  sales  of  land  for  taxes,  there  is  no 
freehold  involved  so  as  to  give  the  Supreme  Court  jurisdiction  of  an  appeal 
directly  from  the  trial  court.     Gage  v.  Busse  et  al.  94  111.  590. 
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In  peoceedings  foe  laying  out  boad.     Continued. 

of  commissioners  of  highways  revoking  all  previous  orders  for  laying  out 
a  road,  is  properly  taken  by  giving  written  notice  thereof  to  the  commis- 
sioners and  to  three  of  the  original  petitioners  for  the  road,  within  ten 
days  after  the  filing  of  such  decision  in  the  town  clerk's  office,  and  pre- 
senting a  petition  in  writing  to  a  justice  of  the  peace  of  the  county,  asking 
for  an  appeal,  stating  upon  what  grounds  it  is  taken,  with  a  sufficient 
bond  for  the  payment  of  costs  in  case  of  affirmance;  and  when  this  is 
done,  the  supervisors  selected  will  be  invested  with  jurisdiction  to  hear 
and  determine  the  appeal.     Town  of  Oswego  et  al.  v.  Kellogg  et  al.  590. 

Dismissing  appeal  in  forcible  detainee. 

12.  In  the  circuit  court— of  the  judgment.  See  FOKCIBLE  ENTBY 
AND  DETAINEE,  1. 

APPEAL  BONDS. 
In  peoceeding  foe  laying  out  eoad. 

1.  No  security  required.  The  statute  giving  an  appeal  from  orders 
and  decisions  of  commissioners  of  highways  in  respect  to  laying  out,  etc., 
of  highways,  does  not  require  that  the  appellants  shall  give  security  on 
their  bonds.  It  only  requires  a  sufficient  bond  to  be  given,  and  its  suffi- 
ciency may  be  determined  by  the  officer  taking  it,  who  may  be  either  the 
town  clerk  or  the  justice  of  the  peace.  Town  of  Oswego  et  al.  v.  Kellogg 
et  al.  590. 

2.  Amending  by  alteration — binding  on  those  consenting  or  ratify- 
ing. The  alteration  of  an  appeal  bond  given  on  a  road  appeal,  by  strik- 
ing out  the  name  of  the  obligee  and  inserting  the  proper  one,  will  not 
render  the  same  invalid  as  to  the  obligors  present  and  consenting  thereto, 
or  who  ratify  the  same  afterwards  by  trying  the  appeal,  and  thereby  avail- 
ing of  a  right  under  the  bond,  as  amended.     Ibid.  590. 

APPUETENANCE. 
Detached  poetions  of  machineey. 

Whether    appurtenant    to   the  premises.      See   EEAL   AND   PEE- 
SONAL  PEOPEETY,  1. 
Of  a  bight  of  way  appuetenant.     See  CONVEYANCES,  3. 

ASSIGNMENT   OF  EEEOES.      See  PEACTICE   IN  THE    SUPBEME 
COUBT,  1  to  4. 

ATTOENEY  AT  LAW. 
Attoeney's  fee— modifying  alimony. 

1.  Of  the  power  to  make  allowance  therefor.  See  DIVOECE  AND 
ALIMONY,  4. 
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ATTORNEY  AT  LAW.     Continued. 
Under  stipulation  in  moetgage. 

2.  As  to  attorney's  fees.  See  MOKTGAGES  AND  DEEDS  OF 
TRUST,  1,  2,  3. 

BANKS  AND  BANKERS. 
National  banks. 

1.  Of  their  right  to  acquire  real  estate.  A  national  bank  may  purchase 
real  estate  to  secure  satisfaction  of  a  debt  due  it,  even  though  it  costs  a 
considerable  sum  over  and  above  the  debt,  and  the  title  to  the  land  is 
acquired  from  another  than  the  debtor,  and  may  take  the  title  thereto  in 
the  name  of  its  president  for  its  use.  Libby  et  al.  v.  Union  National 
Bank  et  al.  622. 

President  of  a  bank. 

2.  Of  his  authority — as  general  agent.  Where  the  president  of  a 
bank,  besides  his  official  authority  as  such,  was  the  general  agent  and 
manager  of  the  affairs  of  the  bank  from  its  organization  through  a  long 
course  of  action,  exercising  the  powers  of  a  general  agent  with  the  knowl- 
edge and  approval  of  the  directors,  it  was  held,  that  this  fully  war- 
ranted him  in  purchasing  real  estate  in  satisfaction  of  suspended  paper 
or  a  doubtful  debt  due  to  the  bank,  whereby  a  portion  of  the  debt  might 
be  saved  from  loss.     Ibid.  622. 

Of  a  particular  transaction. 

3.  Where  principal  required  to  pay  agent's  note  given  in  his  own 
name.  Where,  after  land  conveyed  in  trust  to  secure  a  note  due  a  bank 
was  sold  without  redemption  under  a  prior  incumbrance,  the  president 
of  the  bank  bought  the  same  land,  taking  a  deed  in  his  own  name,  for 
which  he  turned  over  the  note  due  the  bank,  and  gave  his  individual 
note  and  deed  of  trust  for  the  balance  of  the  price,  and  the  court,  on 
bill  to  foreclose  the  trust  deed  and  cross-bill  by  the  heirs  of  the  presi- 
dent to  require  the  bank  to  pay  the  note,  found  that  the  land  was  bought 
by  the  president,  not  for  himself  but  for  the  bank,  as  its  agent,  to  secure 
a  part  of  the  debt  due  it:  Held,  proper  that  the  bank  should  pay  the 
amount  due,  and  thereby  release  the  estate  of  the  maker  of  the  note. 
Ibid.  622. 

BANKRUPTCY. 

Assignee  alone  can  sue. 

1.  Unpaid  subscriptions  to  the  capital  stock  of  a  corporation  are  a 
part  of  the  assets  of  the  corporation,  and  pass  by  a  decree  in  bankruptcy 
to  the  assignee,  who  alone  can  sue  for  their  collection;  and  the  fact  that 
he  has  failed,  for  any  cause,  to  bring  suit  within  two  years  from  the  date 
of  his  appointment,  to  collect  such  subscriptions,  will  not  give  the  cred- 
itors of  the  corporation  the  right  to  bring  such  suits  in  their  own  names. 
Lane  et  al.  v.  Xickerson  et  al.  284. 
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What  estate  the  assignee  takes. 

2.  As  against  third  persons.  An  assignee  in  bankruptcy  and  all  per- 
sons claiming  under  him,  succeed  only  to  such  rights  as  the  bankrupt 
himself  had  at  the  time  of  the  adjudication,  and  a  sale  of  land  by  the 
assignee  passes  the  bankrupt's  interest,  subject  to  all  liens  by  mortgage 
or  judgment  against  him.     Burgett  et  al.  v.  Paxton  et  al.  288. 

Redemption  from  prior  mortgage. 

3.  By  one  claiming  through  a  sale  by  the  assignee — effect  upon  a 
junior  judgment  lien.  A  judgment  at  law  became  a  lien  upon  the  debtor's 
land,  subject  to  a  preexisting  mortgage.  Subsequently  the  debtor  was 
declared  a  bankrupt,  and  the  land  was  sold  by  the  assignee  in  bankruptcy. 
A  remote  claimant  under  the  sale  by  the  assignee  redeemed  from  a  sale 
under  the  mortgage.  It  was  held,  the  only  effect  of  such  redemption 
from  the  mortgage  sale  was  to  defeat  the  title  of  the  purchaser  under  it, 
and  leave  the  premises  subject  to  the  lien  of  the  judgment,  in  the  same 
way  as  if  the  redemption  had  been  made  by  the  bankrupt  (the  mortgagor) 

himself.     Ibid.  288. 

•» 

Judgment  against  bankrupt. 

4.  Becomes  no  lien  on  his  lands.  A  judgment  recovered  against  a 
person  after  he  is  adjudged  a  bankrupt,  becomes  no  lien  upon  the  lands 
of  the  bankrupt.     Ibid.  288. 

CERTIORARI. 
At  common  daw. 

1.  When  it  will  lie.  There  are  two  classes  of  cases  in  which  a  com- 
mon law  certiorari  will  lie:  first,  where  it  is  shown  that  the  inferior  court 
or  jurisdiction  has  exceeded  its  jurisdiction;  and,  second,  where  it  is 
shown  that  the  inferior  court  or  jurisdiction  has  proceeded  illegally,  and 
no  appeal  or  writ  of  error  will  lie.     Hyslop  et  al.  v.  Finch,  171. 

2.  Office  of  the  writ.  The  common  law  writ  of  certiorari  simply 
brings  before  the  court,  for  inspection,  the  record  of  the  inferior  tribunal 
or  body,  and  its  judgment  affects  the  validity  of  the  record  alone, — that 
is,  determines  that  it  is  valid  or  invalid.     Ibid.  171. 

3.  Of  the  evidence  considered  as  to  allowance  of  writ.  It  being 
within  the  discretion  of  the  court  to  grant  or  refuse  the  writ,  extrinsic 
evidence  to  the  record  may  be  received  to  show  that  no  injustice  has  been 
done, — that  if  the  proceedings  shall  be  quashed  the  parties  can  not  be 
placed  in  statu  quo,  or  that  for  any  good  reason  the  writ  ought  not  to 
be  granted.  If  such  evidence  is  given  by  the  respondent,  the  petitioner 
will  have  the  right  to  rebut  it.  But  when  the  record  is  before  the  court 
on  the  return  of  the  writ,  the  court  will  look  only  at  the  record.  Ibid. 
171. 

4.  Laches,  when  a  bar.  Mere  lapse  of  time,  short  of  the  limitation 
for  prosecuting  a  writ  of  error,  will  not  bar  the  issuing  of  the  common 
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law  certiorari;  and  in  order  that  it  may  be  barred  by  laches,  it  must 
appear  that  since  the  making  of  the  record  sought  to  be  reviewed,  and 
upon  its  assumed  validity,  something  has  been  done  so  that  great  public 
detriment  or  inconvenience  might  result  from  declaring  it  invalid. 
Hyslop  et  al.  v.  Finch,  171. 

5.  On  the  20th  of  August,  1877,  certain  commissioners  of  highways 
ordered  the  laying  out  and  establishing  of  a  highway.  In  the  vacation 
preceding  the  March  term,  1879,  of  the  circuit  court  of  the  county  in 
which  the  proceedings  were  had,  one  of  the  owners  of  the  lands  across 
which  the  highway  had  been  established  applied  to  the  judge  of  that 
court  for  the  common  law  writ  of  certiorari,  to  bring  in  review  the 
action  of  the  commissioners.  It  did  not  appear  that  any  act  whatever 
had  been  done  upon  the  assumed  validity  of  the  order  of  the  commis- 
sioners, or  that  any  injurious  results  would  follow  from  a  judgment 
declaring  it  invalid.  It  was  held,  no  laches  was  shown  which  should 
bar  the  writ.     Ibid.  171. 

6.  Effect  of  its  pendency  as  a  stay  of  proceedings.  A  common  law 
certiorari  stays  all  proceedings  in  the  inferior  tribunal  from  the  time  of 
the  service  of  the  writ,  unless  the  judgment  or  order  has  been  begun  to 
be  executed.  Comrs.  of  Highways  v.  The  People  ex  rel.  Walker  et  al. 
587. 

Mandamus. 

7.  Whether  the  writ  should  issue  pending  proceedings  by  certiorari 
at  common  law  to  review  the  proceeding  out  of  which  the  supposed 
duty  must  arise.     See  MANDAMUS,  2. 

CHANCEEY. 

Heaking-  at  chambeks  in  vacation. 

1.  Powers  of  the  judge.  The  chancellor  on  a  hearing  at  chambers 
in  vacation  can  exercise  no  judicial  function.  Where  there  is  an  agree- 
ment that  the  cause  may  be  heard  at  chambers  in  vacation,  the  chancellor 
can  make  no  order  in  the  case  that  will  bind  the  parties,  as  a  judicial  act 
or  otherwise,  without  their  assent,  and  which  is  not  strictly  in  pursuance 
of  their  agreement,  if  at  all.     Blair  v.  Reading  et  al.  600. 

2.  An  agreement  for  a  hearing  in  vacation  is  voluntary,  and  can  not 
in  any  view  become  binding  upon  the  parties,  except  so  far  as  it  is 
executed  with  their  assent,  and  in  strict  conformity  with  its  terms.  The 
judge  is  powerless  to  enter  any  order  in  vacation  in  any  manner  changing 
the  status  of  the  case,  and  such  power  can  not  be  conferred  by  mere 
agreement  of  the  parties.     Ibid.  GOO. 

3.  A  judge,  upon  a  hearing  at  chambers  in  vacation,  has  no  power  to 
entertain  an  application  to  dismiss  the  bill  as  to  a  particular  defendant, 
nor  to  require  the  complainant  to  answer  a  cross-bill  filed  since  the  last 
term,  nor  to  pass  upon  the  sufficiency  of  the  answer  to  such  bill,  and 
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enter  a  decree  pro  confesso  on  neglect  to  file  further  answer  instanter. 
Blair  v.  Reading  et  al.  600. 

4.  It  is  a  fundamental  principle  that  courts  can  exercise  judicial  func- 
tions only  at  such  times  and  places  as  are  fixed  by  law,  and  that  the 
judges  of  courts  can  enter  no  orders  in  vacation  except  such  as  are 
expressly  authorized  by  statute.     Ibid.  600. 

Necessity  of  a  hearing. 

5.  It  is  clearly  error  to  render  a  decree  on  the  merits  in  a  chancery 
suit  at  issue  by  the  pleadings  without  any  hearing  or  submission;  and 
where  the  only  hearing  was  in  vacation,  if  that  is  illegal  and  to  be  treated 
as  a  nullity,  the  decree,  though  entered  in  term  time,  will  be  erroneous. 
Ibid.  600. 

Cross-bill— and  proceedings  thereunder. 

6.  Of  a  decree  on  cross-bill  without  answer  or  rule  to  answer.  A 
decree  on  a  cross-bill,  without  either  an  answer  or  a  rule  to  answer,  is 
clearly  erroneous,  and  when  the  only  rule  to  answer  is  void,  as  having 
been  made  in  vacation,  the  decree  founded  upon  it  is  of  necessity  erro- 
neous.    Ibid.  600. 

7.  Right  to  dismiss  bill  as  to  one  defendant  before  filing  of  cross- 
bill. A  complainant  has  the  right  at  any  time  before  hearing  to  dismiss 
his  bill  at  his  own  costs,  either  as  to  all  or  a  part  of  the  defendants,  in 
the  absence  of  any  statutory  regulation.  Where  the  complainant  moves 
to  dismiss  his  bill  as  to  a  defendant  before  such  defendant  asks  leave  to 
file  a  cross -bill,  the  motion  to  dismiss  has  the  precedence,  and  should 
be  first  decided.     Ibid.  600. 

8.  The  statutory  provision  that  the  complainant  shall  not  be  allowed 
to  dismiss  his  bill  after  cross-bill  has  been  filed,  without  the  consent  of 
the  defendant,  does  not  operate  to  prevent  the  dismissal  of  the  bill  as  to 
a  defendant  not  joining  in  the  cross-bill,  or  having  filed  one  himself. 
No  defendant  can  avail  of  this  statute  unless  he  has,  by  himself  or  in 
connection  with  other  defendants,  filed  a  cross-bill  before  application  is 
made  to  dismiss.     Ibid.  600. 

9.  Cross-bill  not  necessary  by  junior  mortgagee  on  foreclosure  of 
prior  mortgage.  In  foreclosing  a  mortgage,  where  junior  mortgagees 
and  incumbrancers  are  parties  defendant,  a  cross-bill  is  unnecessary, 
unless  some  affirmative  relief  other  than  a  foreclosure  is  sought.  The 
foreclosure  of  the  prior  mortgage  affords  relief  to  all  subsequent  incum- 
brancers who  are  made  parties,  as  they  have  the  right  to  participate  in 
the  distribution  of  the  surplus.     Soles  v.  Sheppard,  616. 

Deciding  case  as  to  part  of  defendants. 

10.  And  continuing  as  to  others.  Where  the  liability  of  the  defend- 
ants in  a  chancery  case  is  several,  and  not  joint,  and  they  are  properly 
joined,  and  the  measure  of  the  liability  is  fixed  as  to  each,  so  that  the 
subsequent  proceedings  can  not  change  it,  it  will  not  be  error  to  render 
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CHANCEKY.  Deciding  case  as  to  pakt  of  defendants.  Continued. 
final  decree  as  to  one  or  two,  and  retain  the  cause  as  to  the  others. 
Munger  et  al.  v.  Jacobson,  Receiver,  349. 

11.  On  bill  by  a  receiver  of  an  insolvent  bank  to  enforce  the  liability 
of  its  stockholders  for  double  the  amount  of  their  stock,  under  the  bank 
charter,  where  it  appears  that  two  defendants  are  the  only  solvent  stock- 
holders residing  within  the  State,  and  that  the  debts  of  the  bank  exceed 
the  total  of  its  assets  and  all  the  stock  liabilities,  so  that  the  whole  of  such 
defendants'  liability  will  be  needed  for  the  payment  of  the  debts,  there 
is  no  reason  for  deferring  a  decree  against  them  until  the  making  of  the 
final  decree  of  distribution  in  the  case,  but  it  may  be  rendered  at  once. 
Ibid.  349. 

Bemoving  cloud  upon  title. 

12.  In  what  cases  a  bill  will  lie.  Since  the  enactment  of  the  statute 
of  1869,  there  are  only  two  cases  in  which  a  party  may  file  a  bill  to  quiet 
title  or  remove  a  cloud  from  the  title  to  real  property:     first,  where  he  is 

.in  possession  of  the  lands;  and,  second,  where  he  claims  to  be  the  owner, 
and  the  lands  in  controversy  are  unimproved  and  unoccupied.  If  they 
are  improved  and  occupied  by  the  adverse  party,  this  remedy  does  not 
apply,  but  the  party  must  resort  to  ejectment.     Gage  v.  Abbott,  366. 

13.  A  bill  to  quiet  title  or  remove  a  cloud  from  the  title  to  land,  which 
fails  to  show  that  the  complainant  is  in  possession,  or  that  the  premises 
are  unimproved  and  unoccupied,  is  bad  on  demurrer,  as  not  showing  a 
case  for  equitable  relief.     Ibid.  366. 

14.  On  sale  of  husband's  estate  by  the  curtesy — when  the  wife  may 
sue.  "Where  land  of  a  married  woman,  in  which  her  husband  has  an 
estate  by  the  curtesy,  is  sold  on  execution  against  the  latter,  the  sale  will 
be  good  as  to  his  estate;  and  until  his  death,  or  the  extinguishment  of  his 
estate  by  divorce,  or  otherwise,  the  wife  will  be  in  no  condition  to  bring 
a  sirit  in  regard  to  her  remainder,  or  to  set  aside  the  sale  on  execution  as 
a  cloud  on  her  title.     Lang  v.  Hitchcock,  550. 

15.  Mortgage  upon  trust  property — the  mortgagee  having  notice. 
Where  the  lender  of  money  to  a  trustee  has  ample  notice,  through  an 
agent,  that  the  borrower  holds  the  estate  he  mortgages,  in  trust  for  the 
benefit  of  another,  and  loans  money  to  such  trustee  knowing  he  is  going 
to  use  it  for  his  own  private  benefit,  and  takes  a  mortgage  from  him  on 
the  trust  property,  it  matters  not  how  ample  the  power  of  the  trustee  niay , 
be,  the  mortgage  can  not  be  enforced,  but  will  be  set  aside  as  a  cloud  on 
the  title  of  the  cestui  que  trust.  Union  Mutual  Life  Ins.  Co.  v.  Sj)aids 
et  al.  249. 

Jurisdiction  over  proceedings  at  law. 

16.  Not  as  a  court  of  error.  While  a  court  of  equity  under  a  proper 
state  of  facts  may  restrain  a  party  from  prosecuting  a  suit  at  law,  and  for 
sufficient  reasons  may  declare  such  suit  and  all  proceedings  under  it  null 
and  void,  it  has  no  power  to  otherwise  assume  control  over  such  proceed- 
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ings  by  directing  what  steps  shall  be  taken;  and  any  decree  assuming  to 
exercise  such  power  is  erroneous.  Courts  of  equity  have  no  right  to  sit 
as  a  court  of  error  for  the  review  of  proceedings  at  law.  It  is,  therefore, 
error  to  order  the  dismissal  of  a  replevin  suit  with  an  order  for  the  return 
of  the  property.  The  return  of  the  property  is  a  question  alone  for  the 
court  of  law.     Blair  v.  Reading  et  al.  600. 

17.  Of  a  decree  requiring  one  not  a  party  to  take  and  return  prop- 
erty replevied.  A  clause  in  a  decree  for  the  dismissal  of  an  action  of 
replevin,  with  a  retorno  habendo,  which  in  case  of  a  neglect  to  make 
return  of  the  property  directs  the  coroner,  upon  being  presented  with  a 
certified  copy  of  the  decree,  to  seize  and  return  the  property,  if  found  in 
his  county,  is  erroneous.  The  coroner  not  being  a  party  is  not  bound  by 
the  decree,  and  as  an  officer  of  the  court  he  is  not  authorized  to  do  the 
act  required,  except  under  process  of  the  court.     Ibid.  600. 

18.  Enjoining  proceedings  at  law.     See  INJUNCTIONS,  2,  3. 
Municipal  bonds — parties  not  in  court. 

19.  Powers  of  a  court  of  chancery— in  respect  to  the  validity  of  the 
bonds.  While  it  may  be  that  a  court  of  chancery  has  no  jurisdiction  to 
declare  municipal  bonds  void  which  are  held  by  non-residents  who  do 
not  appear  in  the  suit,  yet  the  court  has  jurisdiction  as  to  any  such  holder 
who  appears  and  contests  the  bill  on  its  merits,  and  also  to  enjoin  the 
local  officers  from  the  collection  of  taxes  to  pay  such  bonds  or  the  interest 
thereon.     Welch  et  al.  v.  Post,  471. 

Compelling  the  execution  of  a  power. 

20.  For  the  benefit  of  creditors — and  of  supplying  a  defective  exe- 
cution of  a  power.  Courts  of  equity  will  not  aid  creditors  of  a  donee  of 
a  power,  where  there  is  a  non- execution  of  the  power,  by  compelling  him 
to  execute  the  same  in  his  own  favor.  But  where  there  has  been  a  defec- 
tive execution,  the  court  will  supply  the  defective  execution  in  favor  of 
a  purchaser,  creditor,  wife  or  child.     Gilman  v.. Bell,  144. 

21.  No  title  or  interest  in  the  thing  vests  in  the  donee  of  the  power 
until  he  exercises  the  power.  It  is  virtually  an  offer  to  him  of  the  estate 
or  fund,  that  he  may  receive  or  reject  at  will,  and  like  any  other  offer  to 
donate  property  to  a  person,  no  title  can  vest  until  he  accepts  the  offer, 
nor  can  a  court  of  equity  compel  him  to  accept  the  property  offered, 
against  his  wish,  even  for  the  benefit  of  creditors.     Ibid.  144. 

Advising  executors  and  trustees. 

22.  A  court  of  equity  has  always  assumed  jurisdiction  to  control  and 
advise  as  to  the  management  of  trusts  and  trust  estates.  It  has  jurisdic- 
tion of  a  bill  by  executors  asking  the  advice  of  the  court  as  to  the  man- 
ner in  which  the  trust  resting  upon  them  shall  be  performed,  where  the 
trust  becomes  embarrassed,  or  their  duties  under  the  will  are  compli- 
cated by  circumstances  not  foreseen  or  provided  against  by  the  testator. 
Bridges  et  al.  v.  Rice,  414. 
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23.  Where  a  bill  filed  by  executors  alleged  that  it  was  their  duty  under 
the  will  to  sell  certain  town  lots,  either  at  private  or  public  sale,  to  pay 
the  debts  of  the  estate,  and  that  no  such  sale  could  be  effected  without 
a  ruinous  sacrifice  of  the  property  and  great  detriment  to  the  parties 
interested  therein,  and  that  there  were  salable  lands  belonging  to  the 
estate,  and  asking  the  advice  of  the  court  as  to  the  manner  in  which  the 
trust  should  be  performed:  Held,  that  the  court  had  jurisdiction  to 
give  the  necessary  advice,  and  having  obtained  jurisdiction  for  one  pur- 
pose, it  could  afford  such  relief  as  pertained  to  right  and  justice,  and 
that  a  sale  of  the  lands  under  its  decree  to  a  stranger  to  the  record  was 
valid,  and  should  be  protected.     Bridges  et  al.  v.  Rice,  414. 

Setting  aside  judicial  sale. 

24.  Where  administrator  purchased  at  his  own  sale — taking  an 
account — rents  and  profits — ordering  a  re-sale.  On  bill  to  set  aside  an 
administrator's  sale  of  land,  on  the  ground  of  his  being  the  purchaser, 
he  will  be  treated  as  a  trustee,  and  as  such  will  be  entitled  to  have  an 
account  stated.  He  will  be  required  to  account  for  rents  and  profits 
received  from  the  trust  property,  or  if  it  is  converted  into  money,  then 
for  the  money,  with  interest.  On  the  other  hand,  he  will  be  credited 
with  moneys  paid  for  taxes,  for  money  paid  on  the  purchase  and  applied 
to  the  payment  of  debts  against  the  estate,  with  interest  on  such  advances, 
and  for  necessary  repairs,  and  for  proper  and  reasonable  improvements 
placed  upon  the  land,  which  have  enhanced  its  value.  Ebelmesser  et  al. 
v.  Ebelmesser  et  al.  541. 

25.  For  unreasonably  expensive  or  unsuitable  improvements  no  allow- 
ance can  be  had,  and  in  no  event  can  allowances  for  improvements  be 
made  beyond  the  actual  increase  of  the  value  of  the  land,  as  ascertained 
by  its  sale.  The  purchaser  can  not  be  allowed  to  make  improvements 
that  work  a  loss  or  injury  to  the  heirs.     Ibid.  541. 

26.  Where  an  administrator's  sale  of  land  indirectly  to  himself  is  set 
aside,  the  court  should  charge  on  the  land  the  balance  of  the  money 
paid  on  the  purchase  and  for  taxes,  and  the  value  of  improvements 
proper  to  be  allowed,  above  the  amount  of  the  rents  and  profits  derived 
from  the  land,  and  allow  the  heirs  to  redeem  by  paying  the  sum  thus 
charged,  within  a  reasonable  time  to  be  fixed  by  the  court,  and  on  their 
failure  to  pay  the  same,  order  a  sale  of  the  land  by  the  master,  on  proper 
notice,  requiring  him  to  offer  it  at  the  price  thus  charged  against  it.  If 
any  advance  is  made,  he  should  strike  it  off  to  the  highest  bidder,  but  if 
no  advance  is  made,  it  should  be  struck  off  to  the  defendant  as  pur- 
chaser.    Ibid.  541. 

Aiding  illegal  transaction. 

27.  Chancery  will  not  distribute  fund  illegalhj  acquired.  It  being 
the  duty  of  warehousemen  in  forwarding  or  shipping  produce,  as  the 
agents  of  the  owner,  to  select  those  boats  or  other  means  by  which  the 
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greatest  dispatch,  safety  and  economy  will  be  secured,  if  one  of  the 
warehousemen,  in  the  discharge  of  his  duty,  accept  from  the  boat  on 
which  the  shipment  is  made  a  fee  as  an  inducen:  ent  to  ship  on  such  boat, 
such  fee  is,  in  its  nature,  a  bribe,  and  well  calculated  to  induce  infidelity 
as  agent  for  the  owner,  and  a  fund  arising  from  such  a  source  ought  not 
to  be  the  subject  of  distribution  in  a  court  of  equity  among  the  receivers 
thereof.  Northrup  v.  Phillips  et  al.  449. 
Administeeing  criminal  law. 

28.  It  is  no  part  of  the  mission  of  a  court  of  equity  to  administer  the 
criminal  law  of  the  State,  or  to  enforce  the  principles  of  religion  and 
morality,  except  so  far  as  it  may  be  incidental  to  the  enforcement  of 
property  rights,  and  perhaps  other  matters  of  equitable  cognizance. 
Cope  v.  District  Fair  Association  of  Flora,  489.  See  INJUNC- 
TIONS, 1. 

CLOTJD  UPON  TITLE.     See  CHANCEEY,  12  to  15. 

CONSIDERATION. 
Attorney's  pees — stipulation  in  mortgage. 

1.  Of  the  consideration  therefor.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  1. 

Illegal  consideration. 

2.  Vitiates  the  entire  contract.     See  CONTRACTS,  1,  2. 

CONSTITUTIONAL  LAW. 

Special  legislation. 

1.  Fixing  the  rate  of  interest  an  installment  of  a  special  assessment 
shall  bear,  where  the  same  is  made  payable  at  stated  periods  in  the  future, 
is  in  no  sense  "regulating  the  rate  of  interest  on  money,"  within  the 
meaning  of  the  constitutional  prohibition  against  the  passage  of  any 
local  or  special  statutes  on  that  subject.  McChesney  et  al.  v.  The  People 
ex  rel.  Johnson,  216. 

Private  or  local  laws. 

2.  Under  constitution  of 1848 — as  embracing  more  than  one  subject. 
Welch  et  al.  v.  Post,  471.     See  STATUTES,  1. 

Municipal  indebtedness. 

3.  Constitutional  limitation  not  applicable  to  liability  for  injuries 
arising  from  negligence.  City  of  Bloomington  v.  Perdue,  329.  See 
MUNICIPAL  INDEBTEDNESS,  1. 

Process  must  run  in  the  name  of  the  people. 

4.  Special  execution  is  process,  and  within  this  requirement.  See 
SALES,  9.     See,  also,  PROCESS,  1. 

Railroads  as  public  highways.    . 

5.  As  to  a  private  switch  from  a  railroad.  Koelle  et  al.  v.  Knecht 
et  al.  396.     See  RAILROADS,  1. 
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CONSTITUTIONAL  LAW.     Continued. 
Special  assessments. 

6.  As  to  the  mode  of  providing  means  to  pay  the  cost  of  local 
improvements — constitutionality  of  sec.  1  of  art.  9  of  the  act  in  relation 
to  " Cities  and  Villages."  Falch  et  al.  v.  The  People  ex  rel.  Johnson, 
137.     See  SPECIAL  ASSESSMENTS,  2,  3,  4. 

Usurious  contracts. 

7.  To  what  extent  they  may  be  affected  by  subsequent  legislation. 
Woolley  et  al.  v.  Alexander  et  al.  188.     See  USURY,  2,  3,  4. 

CONTINGENT  ESTATE.  See  ESTATE,  1. 

CONTEACTS. 

Illegal  consideration. 

1.  Vitiates  the  entire  contract.  Nothing  is  better  settled  in  the  law 
of  contracts  than  that  if  any  part  of  the  consideration  upon  which  a 
promise  rests  is  illegal,  the  entire  promise  fails.  But  this  is  not  true 
e'converso.     Tobey  v.  Robinson,  222. 

2.  Where  the  holder  of  a  certificate  of  stock  in  a  corporation,  which 
had  been  issued  to  him  without  consideration  and  in  fraud  of  the  rights 
of  others,  surrendered  the  same  to  an  officer  of  the  company  issuing  the 
same,  under  an  agreement  that  new  certificates  shoiild  be  issued  in  lieu 
of  the  one  given  up,  a  portion  of  which  was  to  be  retained  and  used  for 
the  purpose  of  corrupting  certain  officials  in  the  interest  of  the  company, 
and  the  rest  to  be  returned  to  such  holder,  it  was  held,  that  as  the  agree- 
ment under  which  the  certificate  was  surrendered  was  illegal  and  void, 
the  agreement  to  return  to  him  the  balance  of  such  certificates  could  not 
be  enforced,  either  at  law  or  in  equity.     Ibid.  222. 

Fraud — as  ground  op  rescission. 

3.  Whether  fraud  is  shown.  A  party  procured  a  conveyance  of  valu- 
able lands  for  170  shares  of  stock  in  a  lumber  company,  which  he  repre- 
sented to  be  worth  eighty-five  cents  on  the  dollar,  or  $14,460  in  gross, 
and  notes  to  the  amount  of  $12,630,  secured  by  mortgage  on  100  acres  of 
land  in  Michigan,  which  land  he  represented  as  having  been  sold  for 
$20,000,  all  of  which  had  been  paid,  except  the  sums  secured  by  the 
notes,  and  also  that  the  makers  of  the  notes  were  wealthy  men.  The 
grantor  relied  on  such  representations,  which  proved  to  be  false,  and  were 
known  by  the  purchaser  to  be  untrue  when  made,  it  appearing  that  the 
lumber  company  was  insolvent  and  the  stock  worthless,  and  the  Michigan 
land  worth  but  a  small  amount,  and  the  mortgagors  of  the  same  had  paid 
nothing  on  the  price,  and  were  poor  men:  Held,  the  facts  sustained  a 
finding,  on  bill  to  set  aside  the  conveyance,  that  the  deed  was  obtained 
by  fraud  and  false  representation.     Bradley  et  al.  v.  Luce  et  al.  234. 

Contract  to  ray  in  property. 

4.  When  it  becomes  a  money  demand.  A  stipulation  in  a  contract 
for  services  to  pay  a  certain  sum  in  hardware,  on  default  of  payment 
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when  due  becomes  an  obligation  to  pay  the  amount  named  in  money. 
Barstow  et  al.  v.  McLachlan  et  al.  641. 

Construction  op  contracts. 

5.  Ascertaining  the  intention  of  the  parties.  In  the  construction  of 
all  written  contracts,  the  controlling  consideration  always  is  to  arrive  at 
the  intent  of  the  parties,  and  in  doing  this,  every  part  of  the  instrument 
is  to  be  considered  and  properly  weighed.  So,  the  condition  of  a  bond 
may  be  considered  to  explain  the  obligatory  part.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  City  of  Aurora,  205. 

CONTRIBUTION. 

AS  BETWEEN  TENANTS  IN  COMMON. 

On  the  removal  of  incumbrances.  Carter  et  al.  v.  Penn,  390.  See 
TENANTS  IN  COMMON,  1,  2. 

CONVEYANCES. 
Effect  of  a  deed  as  to  estate  conveyed. 

1.  Construction  of  a  deed.  Where  a  deed  released  to  the  grantee 
"all  such  right,  estate,  title  and  demand  whatsoever"  as  the  grantor  had, 
"or  ought  to  have,"  in  and  to  the  lots,  "to  have  and  to  hold  the  above 
described  premises,"  so  that  neither  the  grantor  nor  his  heirs  should 
claim  any  "title  to  the  premises  or  any  part  thereof,"  it  was  held  only  a 
release  of  such  right  as  the  releasor  had  at  the  time,  and  as  not  purport- 
ing to  convey  the  lots.  The  words,  "or  ought  to  have,"  are  unmeaning, 
and  may  be  rejected.  It  was  also  held,  that  the  word  "premises,"  in  the 
habendum,  means  only  what  the  deed  purports  to  convey,  and  not  the 
absolute  title.     Holbrook  v.  Debo,  372. 

2.  Where  a  party  conveys  only  such  estate  and  interest  as  he  has  in 
land,  the  title  of  which  is  at  the  time  in  the  United  States,  such  interest, 
whatever  it  may  be,  will  terminate  upon  the  purchase  of  the  land  from 
the  United  States.     Ibid.  372. 

Right  of  way  or  easement. 

3.  Whether  appurtenant  to  land.  Where  the  owner  of  land  grants  a 
right  of  way  over  his  land  for  a  switch  from  a  railroad  to  the  land  of  one 
of  the  grantees,  to  be  used  by  the  grantees  and  others  for  railroad  and 
switch  purposes,  and  the  owners  of  such  right  of  way  purchased  eighty 
acres  of  land  from  another,  over  a  part  of  which  the  switch  was  con- 
structed, so  as  to  reach  the  coal  land  of  one  of  the  grantees,  the  grantor 
contributing  nothing  to  the  expense  of  grading  and  bridging  the  track  for 
the  switch,  it  was  held,  that  this  right  of  way  became  appurtenant  to  the 
coal  land  of  the  grantee,  to  which  the  switch  was  constructed.  Koelle 
et  al.  v.  Knecht  et  al.  396. 

4.  Whether  capable  of  alienation.  An  easement  or  right  of  way 
appurtenant  or  appendant  to  an  estate  in  fee  in  land,  or  in  gross  to  the 
person  of  the  grantor  for  life  or  for  years,  is  incapable  of  alienation  or 
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conveyance  in  fee.  When  in  gross,  it  is  purely  personal  to  the  holder, 
and  when  appurtenant,  it  is  attached  to  and  is  an  incident  to  the  land, 
and  passes  with  it,  whether  the  land  be  conveyed  for  a  term  of  years,  for 
life,  or  in  fee.  It  is  an  incident  to  the  land,  and  can  not  be  separated 
from  or  transferred  independent  of  it.  Sec.  13  of  the  Conveyance  act 
has  no  application  to  easements  created  outside  of  the  title  to  land, 
whether  appurtenant  or  in  gross.  Kcelle  et  al.  v.  Knecht  et  al.  393. 
Eight  appurtenant — reservation  in  deed. 

5.  A  right  of  way  appurtenant  may  be  reserved  in  a  conveyance  as 
effectually  as  by  a  grant  by  deed.  Hence,  in  a  grant  of  a  right  of  way 
for  a  railroad  switch,  the  words,  "and  upon  the  further  consideration 
that  said  grantees  permit  said  grantor  to  use  said  switch  and  railroad, 
the  same  as  the  grantees,"  amount  to  a  legal  and  binding  reservation  of 
a  use  in  common  with  the  grantees  of  the  right  of  way  granted,  but  they 
do  not  confer  any  right  on  the  grantor  over  other  land  afterwards  bought 
by  the  grantees  for  an  extension  of  the  right  of  way  to  their  lands,  in  the 
absence  of  any  agreement  to  that  effect,  and  do  not  even  reserve  a  right 
of  way  appurtenant  over  the  grantees'  tract  of  land.     Ibid.  396. 

iNTJRrNG    OE   AFTER   ACQUIRED    TITLE. 

6.  A  deed  not  purporting  to  convey  an  estate  in  fee  simple  absolute 
in  the  lands,  as,  where  it  remises,  releases  and  quitclaims  to  the  grantee, 
his  heirs  and  assigns,  forever,  all  the  right,  estate,  title  and  demand 
whatsoever  which  the  grantor  has  or  ought  to  have  to  the  property,  is  not 
such  a  conveyance  as  that  an  after  acquired  title  of  the  grantor  will  inure 
to  the  grantee  under  our  statute  on  that  subject.    Holbrooke.  Debo,  372. 

7.  If  one  conveys  lands  or  real  estate  with  a  general  covenant  of  war- 
ranty against  all  lawful  claims  and  demands,  he  can  not  be  allowed  to  set 
up,  as  against  his  grantee  or  those  claiming  under  him,  any  title  subse- 
quently acquired,  either  by  purchase  or  otherwise,  but  such  new  title  will 
inure,  by  way  of  estoppel,  to  the  use  and  benefit  of  his  grantee,  his  heirs 
and  assigns.     Ibid.  372. 

8.  But  where  the  deed  on  its  face  does  not  purport  to  convey  an  inde- 
feasible estate,  but  only  the  right,  title  and  interest  of  the  grantor,  although 
the  deed  may  contain  a  general  covenant  of  warranty,  the  doctrine  of 
estoppel  will  not  apply  so  as  to  pass  an  after  acquired  estate  to  the  grantee. 
The  covenants  of  warranty  in  a  deed  are  limited  and  restrained  by  the 
estate  conveyed  on  the  face  of  the  deed.     Ibid.  372. 

Description. 

9.  As  to  a  house  and  part  of  lot.  Where  one  building  is  so  con- 
structed upon  a  lot  as  to  constitute  five  separate  houses,  each  with  a  yard 
and  stable  attached  in  the  rear,  the  houses  and  barns  will  furnish  monu- 
ments for  boundaries  and  descriptions  in  a  deed  for  the  same,  when  sold 
separately.     Cassidy  v.  Cook  et  al.  385. 

Master's  deed. 

10.  May  be  executed  after  death  of  party.    See  MASTEE'S  DEED,  1. 
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CORPORATIONS. 

A.S   TO   THE    OWNEESHIP   OF  THE    STOCK. 

1.  When  issued  in  fraud  of  the  rights  of  those  entitled  to  it.  Where 
a  stock  yard  company  was  organized  by  the  officers  of  a  railway  company 
and  others,  and  the  only  means  put  into  the  same  was  by  the  railway 
company,  through  its  officers,  who  also  controlled  the  stock  yard  com- 
pany, and  the  latter  company  issued  stock  to  the  extent  of  its  charter,  a 
portion  of  which  was  used  as  a  corruption  fund  and  the  balance  divided 
between  certain  members  of  the  company,  they  paying  nothing  therefor, 
it  was  held,  that  the  issue  of  the  stock  was  in  violation  of  law  and  in 
fraud  of  the  rights  of  the  stockholders  of  the  railway  company,  and 
vested  in  the  recipients  of  the  same  no  rights  which  a  court  of  equity 
would  enforce  or  protect.  The  stock,  if  of  any  validity,  belonged  to  the 
railway  company.     Tobey  v.  Robinson,  222. 

Remedy  of  ceeditoes  against  stockholdebs. 

2.  At  law  or  in  chancery.  In  order  to  enforce  penalties  imposed 
upon  stockholders  of  a  corporation  by  its  charter,  which  are  not  part  of 
the  assets  of  the  company,  the  suit  must  be  at  law,  in  the  name  of  the 
individual  creditors,  each  for  himself.  Lane  et  al.  v.  Nickerson  et  al. 
284. 

In  case  of  bankeuptcy  of  coepoeation. 

3.  Who  may  sue  for  unpaid  subscriptions  to  capital  stock.  See 
BANKRUPTCY,  1. 

Inteeest  on  stockholdeb's  liability. 

4.  Whether  recoverable.     See  INTEREST,  1. 

Execution  sale  of  stockholdeb's  shaees. 

5.  As  to  the  manner  thereof.     See  SALES,  1  to  6. 

Municipal  coepoeations. 

6.  Dangerous  excavations  in  streets  by  blasting — duty  and  liability 
of  cities.     City  of  Joliet  v.  Seward,  267.     See  NEGLIGENCE,  1. 

7.  Paupers — and  aid  to  poor  persons  not  paupers — duty  of  munici- 
pal corporations — construction  of  the  various  statutes  on  the  subject. 
County  of  Perry  v.  City  of  DuQuoin,  479.     See  PAUPERS,  1  to  7. 

COSTS. 
In  the  Supeeme  Couet. 

1.  Where  the  appellee  has  been  sustained  as  to  the  principal  matter 
involved  in  the  controversy,  but  the  cause  is  reversed  and  remanded  on 
some  point  of  minor  importance,  each  party  will  be  left  to  pay  his  own 
costs  in  this  court.     Northrup  v.  Phillips  et  al.  449. 

COUNTY  OFFICERS. 
Allowance  of  cleek  hiee,  etc.     See  FEES  AND  SALARIES.  1,  2. 
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COVENANTS  FOE  TITLE. 
Covenant  of  waeeanty. 

1.  When  limited  to  the  estate  conveyed.  Where  the  grant  in  a  deed 
is  of  all  the  grantor's  right,  title  and  interest  in  land,  and  not  of  the  land 
itself,  or  any  particular  estate  therein,  a  warranty  of  the  premises  extends 
only  to  the  estate  granted,  which  is  all  the  grantor's  right,  title  and  inter- 
est. It  will  be  confined  to  the  estate  vested  in  the  grantor  at  the  time 
the  deed  was  made.     Holbrook  v.  Debo,  372. 

Extends  to  equitable  claim. 

2.  Where  there  is  an  outstanding  equitable  title  which  is  entitled,  as 
against  the  grantee  as  well  as  the  grantor,  in  a  deed  with  full  covenants, 
to  have  united  to  it  the  legal  estate,  and  so  defeats  the  estate  assumed  to 
be  conveyed  by  the  deed,  by  claim  paramount,  the  covenants  in  the  deed 
will  extend  to  and  embrace  such  equitable  claim.  Dagger  et  al.  v. 
Oglesby,  405. 

3.  Where,  after  bill  filed  by  a  partner  to  have  a  conveyance  of  a  lot 
set  aside,  on  the  ground  that  the  consideration  of  the  deed  was  partner- 
ship goods,  exchanged  by  the  other  partner  for  the  lot,  who  fraudulently 
took  the  deed  in  his  wife's  name,  and  during  the  pendency  of  such  bill 
the  lot  is  conveyed  by  the  latter  partner  and  wife  to  another,  by  deed, 
with  the  usual  covenants  of  warranty,  and  afterwards  a  decree  was  ren- 
dered in  the  suit  subjecting  the  lot  to  sale  in  payment  of  the  partnership 
debts:  Held,  that  the  purchaser  taking  during  the  pendency  of  the  suit 
to  avoid  the  title  of  his  grantors,  and  all  persons  afterwards  claiming 
under  him,  were  bound  by  the  decree  which  was  rendered,  and  therefore 
the  covenants  in  the  deed  embraced  the  equitable  title  under  which  the 
land  was  sold  and  the  legal  title  divested.     Ibid.  405. 

Yielding  to  adverse  title. 

4.  After  eviction.  Where  a  party  suing  on  the  covenants  in  a  deed 
has  been  evicted  under  a  paramount  title,  it  is  not  material  whether  the 
steps  taken  to  procure  a  writ  of  assistance  were  regular  or  not,  as  the 
party  might  voluntarily  yield  to  the  adverse  title.     Ibid.  405. 

CREDITORS. 

Donee  of  powee. 

Which  amounts  to  an  offer  of  an  estate  to  one  who  is  indebted — of 
compelling  the  execution  of  the  poiver  in  favor  of  creditors.  See 
CHANCERY,  20,  21. 

CRIMINAL  LAW. 
On  indictment  for  two  offences. 

1.  Right  to  convict  of  either  or  both.  On  the  trial  of  one  under  an 
indictment  for  burglary  and  larceny,  it  is  the  province  of  the  jury  to  find 
the  defendant  guilty  of  both  or  either  of  said  offences,  as  the  evidence 
may  warrant,  and  it  is  error  to  refuse  an  instruction  to  that  effect  on 
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CKIMINAL  LAW.     On  indictment  foe  two  offences.     Continued. 
behalf  of  the  defendant.     If  the  jury  find  him  guilty  of  larceny,  they 
should  find  the  value  of  the  property  stolen.     Ruth  v.  The  People,  185. 

Peejuby. 

2.  The  proof  must  sustain  charge  as  to  what  defendant  testified. 
An  indictment  for  perjury  in  testifying  upon  an  examination  of  one  on 
a  charge  of  bastardy,  alleged  that  on  such  examination  it  became  a 
material  question  whether  the  prosecutrix  and  one  C  D  were  together  at  a 
certain  time  and  place,  and  that  defendant  falsely,  etc.,  did  depose,  etc., 
that  "on  or  about  the  1st  day  of  March,  1880,"  the  prosecutrix  and  C  D 
were  together  at  such  place,  making  the  time  material.  The  proof  failed 
to  show  satisfactorily  that  the  defendant  stated  on  his  examination  that 
the  prosecutrix  and  C  D  were  together  on  or  about  the  1st  day  of  March, 
1880,  at  the  place  charged,  or  anywhere  else  at  that  date.  For  this 
defect  in  the  proof,  a  judgment  of  conviction  was  reversed.  Roberts  v. 
The  People,  275. 

Resisting  an  officee. 

3.  If  an  officer  in  attempting  to  execute  process  shall  exceed  the 
power  conferred  by  the  writ,  he  will  be  liable  as  a  trespasser,  but  this 
will  not  authorize  the  defendant  to  resort  to  personal  violence  against  the 
officer  while  so  endeavoring  to  exceed  his  authority,  unless  to  protect 
his  own  person  from  violence  and  injury.     Smith  v.  The  People,  445. 

4.  In  this  case,  a  writ  of  possession  was  awarded  against  the  defend- 
ant in  an  action  of  forcible  detainer,  and  placed  in  the  hands  of  an  officer 
to  execute.  In  attempting  to  execute  the  writ  the  officer  sought  to  deliver 
an  article  of  property  not  embraced  in  the  writ,  and  to  that  end  com- 
menced to  remove  a  fence  so  as  to  be  able  to  seize  and  deliver  the  prop- 
erty to  the  plaintiff.  The  defendant,  who  was  present,  insisted  the 
officer  was  exceeding  his  powers,  and  replaced  the  fence  as  the  officer 
was  removing  it,  and  continued  to  do  so  until  the  officer  desisted,  but  he 
used  no  violence  against  the  officer,  nor  menaces,  and  made  no  threats, — 
simply  preventing  the  officer  from  breaking  the  fence  to  seize  property 
he  had  no  right  to  seize:  Held,  the  whole  case  considered,  it  was  not 
one  of  resisting  an  officer,  within  the  meaning  of  the  statute.     Ibid.  445. 

Impeopee  eemaeks  by  State's  attoeney. 

5.  Duty  of  the  court  in  suppressing  them — the  defence  should  ob- 
ject on  the  trial.     See  PEACTICE,  2. 

CROSS-ERRORS.  See  PRACTICE  IN  THE  SUPREME  COURT,  5. 

CURTESY. 

Extent  and  dueation  of  the  estate. 

1.  Is  subject  to  sale  on  execution.  If  a  woman  being  seized  of  real 
estate  married,  and  a  child  was  born  of  the  marriage  before  the  Married 
Woman's  act  of  1861  took  effect,  the  husband  will  have  an  estate  in  her 
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lands  for  his  life;  but  if  the  child  was  born  after  such  law  took  effect,  he 
will  have  an  estate  during  coverture,  and  in  either  case  his  estate  may 
be  sold  on  execution.     Lang  v.  Hitchcock,  550. 

2.  Where  land  of  a  married  woman,  in  which  her  husband  has  an 
estate  by  the  curtesy,  is  sold  on  execution  against  the  latter,  the  sale  will 
be  good  as  to  his  estate;  and  until  his  death,  or  the  extinguishment  of 
his  estate  by  divorce,  or  otherwise,  the  wife  will  be  in  no  condition  to 
bring  a  suit  in  regard  to  her  remainder,  or  to  set  aside  the  sale  on  execu- 
tion as  a  cloud  on  her  title.     Ibid.  550. 

DECEIT. 
Whether  an  action  wild  die  therefor. 

1.  Of  the  necessary  elements.  In  order  to  support  an  action  for 
deceit,  it  must  appear  that  the  misrepresentation  complained  of  was  a 
material  one.     Schwabacker  et  al.  v.  Riddle,  343. 

2.  Nor  will  the  action  lie  if  the  plaintiff  has  omitted  to  exercise  ordi- 
nary care  to  guard  against  deception  and  fraud,  except  where  he  was  led 
to  do  so  by  the  other  party.     Ibid.  343. 

3.  The  fraud  and  the  scienter  constitute  the  grounds  of  the  action.  A 
knowledge  of  the  falsity  of  the  representations  must  rest  with  the  party 
making  them,  and  he  must  use  means  to  deceive.     Ibid.  343. 

DEPOSITIONS. 
Time  to  object  to  them.     See  PRACTICE,  5. 

DESCRIPTION. 
In  conveyance  of  readty. 

As  to  monuments  for  boiindaries  and  description.  Cassidy  v.  Cook 
et  al.  385.     See  CONVEYANCES,  9. 

DISCRETION. 

AS  TO  ADDOWANCE  OF  ALIMONY. 

Exercise  of  the  power  may  be  reviewed.  See  PEACTICE  IN  THE 
SUPREME  COURT,  2. 

DIVORCE  AND  ALIMONY. 

Alimony. 

1.  Subsequent  marriage  of  divorced  wife.  It  would  seem  that  where, 
for  any  cause,  the  alimony  decreed  becomes  unnecessary  for  the  support 
of  the  wife,  or  where  circumstances  transpire  that  make  it  inequitable 
that  she  should  have  further  allowance,  it  would  be  proper  for  the  court 
to  absolve  the  husband  from  the  burdens  imposed  by  the  decree,  and  the 
subsequent  marriage  of  the  divorced  wife  is  reasonable  and  proper  cause 
for  suspending  further  payment  of  the  same.     Stillman  v.  Stillman,  190. 
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2.  Modifying  allowance  in  such  case.  Where  the  circuit  court 
reduces  the  alimony  to  be  paid  to  a  divorced  wife  on  the  ground  of  her 
subsequent  marriage,  there  will  be  no  error  in  not  making  the  decree 
retroactive.     Stillman  v.  Stillman,  196. 

3.  Discretion  as  to  changing,  subject  to  review.  Although  the  stat- 
ute has  vested  courts  granting  divorces  with  large  discretion  in  respect  to 
the  allowance  of  alimony,  and  in  the  making  of  such  alterations  concern- 
ing the  same  as  shall  appear  to  be  reasonable  and  proper,  it  is  a  judicial 
discretion  subject  to  review  in  an  appellate  court,  so  as  to  prevent  any 
abuse  in  its  exercise.     Ibid.  196. 

4.  Attorney's  fee,  on  motion  to  reduce.  The  allowance  of  an  attor- 
ney's fee  to  a  divorced  wife  for  resisting  a  motion  to  reduce  her  alimony 
is  within  the  power  conferred  by  the  statute,  and  if  reasonable,  it  will  not 
be  disturbed  on  appeal,  although  the  ground  of  the  motion  was  the  sub- 
sequent marriage  of  the  Vif e  which  deprived  her  of  further  right  to  ali- 
mony.    Ibid.  196. 

EASEMENT. 
Whether  capable  op  alienation. 

As,  a  right  of  way  appurtenant.     See  CONVEYANCES,  4. 

EJECTMENT. 
When  the  pbopee  eemedy. 

1.  Where  land  is  in  adverse  possession.     See  CHANCEEY,  12. 
Plaintiff  must  eecovee  on  steength  op  his  own  title. 

2.  It  is  a  familiar  principle  that  a  plaintiff  in  ejectment  must  recover, 
if  at  all,  on  the  strength  of  his  own  title.  The  defendant's  possession 
will  not  be  permitted  to  be  disturbed  until  the  plaintiff  has  shown  a  clear 
title  as  against  him.     Sidwell  v.  Schumacher,  426. 

PEOOF — AS  TO  PEIOEITY  BETWEEN  DEED  AND  MOETGAGE. 

3.  To  support  a  claim  under  a  mortgage  as  against  a  deed  by  the 
mortgagor.  Where  both  parties  in  ejectment  claim  title  to  land  through 
a  common  source,  the  defendant  through  a  deed,  and  the  plaintiff 
through  the  foreclosure  by  scire  facias  of  a  mortgage  given  by  the  grantor 
in  the  deed,  it  will  be  incumbent  on  the  plaintiff  to  show  that  the  mort- 
gage was  made  before  the  deed  under  which  the  defendant  claims,  in 
order  to  recover.     Ibid.  426. 

Possession — as  evidence  of  title. 

4.  The  plaintiff  in  ejectment,  in  making  out  his  claim  of  title,  gave 
in  evidence  a  judgment,  execution,  and  deed  of  the  sheriff,  in  a  proceed- 
ing by  scire  facias  to  foreclose  a  mortgage  on  the  premises,  and  then 
proved  that  some  time  before  the  foreclosure  the  mortgagor  had  been 
in  possession  of  the  premises  for  several  years,  claiming  the  same  as 
owner.     It  was  held,  the  fee  simple  title  was  established  in  the  mortgagor 
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by  such  proof  of  his  actual  possession  of  the  premises,  under  claim  of 
ownership.     Sidwell  v.  Schumacher,  426. 
Outstanding  title. 

5.  Deed  of  trust.  A  deed  of  trust  from  the  plaintiff  in  ejectment  to 
secure  the  payment  of  a  note,  with  the  usual  power  of  sale,  but  which 
contains  an  express  provision  that  the  grantee  may  hold  the  premises 
until  sale  is  made,  when  no  sale  has  been  made  can  not  be  set  up  as  an 
outstanding  title.     Holbrook  v.  Debo,  372. 

Defendant  may  acquire  plaintiff's  title  pending  suit. 

6.  And  thereby  defeat  a  recovery.  While  a  defendant  in  ejectment, 
who  has  invaded  the  plaintiff's  possession  and  ousted  his  tenants,  may 
not  have  the  right  to  defend  by  showing  an  outstanding  title,  he  has  the 
undoubted  right  to  prove  that  the  plaintiff's  title  has  expired,  or  that  he 
has  purchased  the  plaintiff's  title  after  the  action  was  commenced. 
Hardin  v.  For sy  the  et  al.  312. 

7.  Where  a  person  having  no  title  leased  a  tract  of  land  to  certain 
squatters  in  possession,  after  which  he  accepted  a  lease  from  a  third 
person  claiming  the  land,  and  the  tenants  on  the  land  were  dispossessed 
by  an  intruder  without  claim  of  title,  and  their  landlord  brought  eject- 
ment against  the  intruder,  who,  after  suit  brought,  procured  a  convey- 
ance of  the  title  and  estate  of  the  plaintiff's  landlord:  Held,  that  the 
defendant  had  the  right  to  show  such  conveyance  to  him  in  defence  of 
the  suit.     Ibid.  312. 

ELECTIONS. 
Authentication  of  returns. 

1.  As  to  the  sufficiency  thereof — in  town  elections — duty  of  canvass- 
ing board.  Keturns  of  town  elections  under  the  township  system  should 
be  authenticated  by  the  judges  and  clerks  of  the  election,  substantially 
in  the  manner  indicated  by  the  form  given  in  section  61  of  the  general 
Election  law.     People  ex  rel.  Ryan  v.  Nordheim  et  al.  553. 

2.  The  words,  "written  statement  or  certificate  of  the  number  of  votes 
cast,"  etc.,  in'  sec.  7,  art.  7,  of  the  Township  Organization  act,  which 
"written  statement  or  certificate"  the  judges  of  election  are  required  to 
make,  will  not  justify  a  statement  indorsed  without  the  signatures  of 
the  judges.  The  words,  "statement  and  certificate,"  are  there  used  as 
equivalent  terms,  and  the  word  "or"  in  the  sense  of  "to-wit,"  or  "that  is 
to  say."     Ibid.  553. 

3.  The  canvassing  board  of  an  election  must,  in  every  case,  determine 
for  itself  whether  the  papers  transmitted  to  it  are,  within  the  meaning  of 
the  law,  returns  of  an  election.  The  canvassers  must  be  satisfied  that 
they  are  genuine,  and  purport  on  their  face  to  give  the  result  of  the  elec- 
tion, before  they  will  be  warranted  in  recognizing  them  as  returns.  The 
direction  as  to  the  mode  of  authenticating  the  returns  must  be  regarded 
as  mandatory.     Ibid.  553. 
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4.  Where  the  only  defect  in  the  returns  of  an  election  to  the  canvass- 
ing board  was,  that  the  statements  or  certificates  showing  the  number  of 
votes  cast  for  the  various  persons  voted  for  were  not  authenticated  by 
the  signatures  of  the  judges  and  clerks  of  the  election,  it  was  held,  that 
the  canvassers  had  no  right  to  act  upon  such  returns  without  amendment 
thereto.     People  ex  rel.  Ryan  v.  Nordheim  et  al.  553. 

Amending  the  returns. 

5.  Where  the  returns  of  an  election  are  in  due  form  of  law,- except 
that  the  judges  and  clerks  of  election  have,  through  mere  inadvertence, 
neglected  to  sign  their  names  to  the  statements  or  certificates  of  the 
result,  it  was  held,  as  the  returns  were  no  returns  in  law,  the  judges  and 
clerks  might  properly  amend  the  same  before  the  canvassers  had  com- 
pleted their  canvass,  by  adding  their  signatures  to  the  returns,  and  hav- 
ing offered  to  do  so,  which  the  canvassers  refused  to  allow,  it  was,  on  a 
petition  for  mandamus  to  compel  the  canvassing  board  to  correct  such 
returns,  treated  as  if  the  correction  had  been  made,  and  the  board  ordered 
to  correct  such  returns.     Ibid.  553. 

EMINENT  DOMAIN. 
Prerequisites  to  the  exercise  of  the  right. 

1.  Strict  compliance  with  the  law  required.  Whenever,  in  pursu- 
ance of  law,  the  property  of  an  individual  is  to  be  divested  by  proceed- 
ings against  his  will,  there  must  be  a  strict  compliance  with  all  the 
provisions  of  the  law  which  are  made  for  his  protection  and  benefit. 
Those  provisions  must  be  regarded  as  in  the  nature  of  conditions  prece- 
dent, which  must  not  only  be  complied  with  before  the  right  of  the 
property  owner  is  disturbed,  but  the  party  claiming  authority  under  the 
adverse  proceeding  must  affirmatively  show  such  compliance.  Hyslop 
et  al.  v.  Finch,  171. 

Compensation,  not  benefits. 

2.  For  land  taken  for  highway.  A  party's  land  can  not,  under  any 
guise  or  pretext,  be  taken  for  a  highway  until  compensation,  ascertained 
by  a  jury  as  prescribed  by  the  statute,  is  paid  to  him,  and  the  record 
must  affirmatively  show  that  the  law  has  been  observed.  Where  the 
verdict  of  the  jury  shows  that  benefits  were  allowed  against  the  value  of 
the  land,  it  will,  under  the  order  establishing  the  road,  be  absolutely 
void.  Such  defect  goes  to  the  jurisdiction  of  the  commissioners.  The 
owner  of  land  condemned  for  a  highway  for  the  use  of  the  public  is 
entitled  to  be  paid  in  money  for  the  full  value  of  the  land  actually  taken, 
and  he  can  not  be  paid  therefor  in  benefits  to  result  from  the  laying  out 
of  the  highway.  As  to  damages,  he  may  be  thus  compensated.  Ibid. 
171. 

3.  Construction  of  the  statutes,  on  the  subject  of  compensation  for 
land  taken  for  highway.  The  act  of  May  26,  1877,  concerning  "roads 
and  bridges  in  counties  under  township  organization,"  as  respects  the 
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matter  of  awarding  compensation  and  assessing  benefits,  makes  no  dis- 
crimination between  the  value  of  the  land  actually  taken,  and  damages 
otherwise  resulting  to  land  owners  in  consequence  of  laying  out  and 
establishing  highways.  But  the  chapter  of  the  Eev.  Stat.  1874,  on  the 
subject  of  "Eminent  Domain,"  does  make  such  discrimination,  and  is  to 
be  construed  in  pari  materia  with  the  statute  in  relation  to  roads  and 
bridges,  supplementing  such  statute  wherever  it  is  deficient  in  respect  to 
the  same  subject  matter.     Hyslop  et  al.  v.  Finch,  171. 

Failure  to  condemn. 

4.  To  excuse  a  failure  to  condemn  land  for  a  highway,  and  the 
assessment  of  the  owner's  compensation,  on  the  ground  of  there  being 
no  claim  for  the  same,  his  release  in  writing  should  be  filed  in  the  town 
clerk's  office,  and  recorded  with  the  order  laying  out  the  road.  Ibid. 
171. 

Change  of  law  pending  proceedings. 

5.  Effect  thereof  Where  steps  were  taken  to  lay  out  a  highway,  by 
commissioners  of  highways,  prior  to  July  1,  1877,  when  the  act  of  May 
26,  1877,  took  effect,  but  not  completed  until  afterwards,  it  was  held, 
that  what  had  been  done  prior  to  July  1,  1877,  pursuant  to  the  provisions 
of  the  act  of  April  11,  1873,  was  valid,  and  what  remained  to  be  done, 
to  be  valid,  must  conform  to  the  requirements  of  the  act  of  May  26,  1877. 
Ibid.  171. 

ESTATE. 
Whether  vested  or  contingent. 

1.  The  question  whether  an  estate  vests,  or  remains  contingent,  de- 
pends upon  whether  the  condition  of  the  intervening  estate  determining, 
and  the  estate  over  taking  effect,  is  one  that  must  happen  some  time,  or 
may  never  happen.  If  the  former,  then  the  estate  in  remainder  will  be 
a  vested  estate.     Nicoll  v.  Scott  et  al.  529.     See  WILLS,  1  to  6. 

Estate  by  the  curtesy. 

2.  Of  its  extent  and  duration — may  be  sold  on  execution.  Lang  v. 
Hitchcock,  550.     See  CURTESY,  1,  2. 

ESTOPPEL. 

TO  AVOID  A  CONTRACT. 

1.  Acquiescence  and  acts — as  to  legal  existence  of  board  of  school 
trustees.  A  person  who  acts  as  secretary  and  treasurer  of  the  trustees 
of  schools  of  a  township  for  eleven  years,  thereby  sanctioning  the  val- 
idity of  their  acts,  and  who  contracts  to  convey  them  a  parcel  of  land 
for  a  school  site,  will  be  estopped  from  denying  the  legality  of  the  elec- 
tion of  such  trustees,  although  the  poll-books  of  the  election  may  be 
lost.     Frick  et  al.  v.  Trustees  of  Schools,  167. 
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2.  If  an  election  was  held  in  a  school  district  to  select  a  school  house 
site,  a  party  who  was  present  and  participated  in  it,  and  those  claiming 
under  him  by  deed,  will  not  be  allowed  to  defeat  the  election  by  showing 
that  the  law  was  not  in  all  respects  observed,  and  thus  avoid  his  con- 
tract to  convey  ground  upon  which  to  erect  a  school  house.  Frick  et  al. 
v.  Trustees  of  Schools,  167. 

3.  A  person  who  has  held  office  under  a  board  of  school  trustees  for 
several  years,  and  who  has  held  it  out  to  the  public  as  a  legally  consti- 
tuted body,  can  not  avoid  his  contract  with  such  board  by  setting  up  that 
it  had  no  legal  existence.     Ibid.  167. 

Acquiescing  in  sale  of  pkopeety. 

4.  Effect  on  party's  right  to  question  validity  of  sale.  A  party  who 
procures  another  to  purchase  land  under  a  deed  of  trust,  and  is  present 
at  the  trustee's  sale,  and  makes  no  objection  to  the  same,  or  sets  up  any 
claim  to  the  land,  will  be  estopped  from  denying  the  validity  of  such 
sale.  In  such  case  if  he  has  a  suit  pending  in  equity  to  set  aside  a  con- 
veyance made  by  him  to  the  grantor  in  the  trust  deed,  it  will  not  be 
allowed  to  affect  the  purchaser  as  notice  by  lis  pendens.  Bradley  et  al. 
v.  Luce  et  al.  234. 

EVIDENCE. 
Leading  questions. 

1.  Whether  allowable.  Where  the  only  witnesses  testifying,  who 
show  any  criminal  conduct  in  one  accused  of  crime,  are  two  little  girls, 
aged  eleven  and  nine  years,  and  the  court  allows  leading  questions  to  be 
propounded  to  each  of  them  upon  the  most  material  and  vital  part  of  the 
accusation,  against  the  objection  of  the  prisoner,  a  judgment  of  convic- 
tion will  be  reversed.  The  tender  age  of  the  witnesses  affords  cogent 
reasons  why  leading  questions  should  not  be  allowed.  Coon  v.  The 
People,  368. 

2.  Leading  questions  may  be  resorted  to  under  certain  circumstances, 
as,  where  the  propounding  of  general  questions  has  been  tried  and  there 
has  been  a  failure  to  get  specific  answers,  either  by  reason  of  the  stupid- 
ity of  the  witness  or  of  a  disposition  to  prevaricate,  as  developed  by  an 
examination.     Ibid.  368. 

3.  The  erroneous  toleration  of  leading  questions  will  not,  in  all 
cases,  constitute  sufficient  cause  for  reversing  a  judgment,  but  where  the 
statements  of  the  witnesses  are  very  improbable  and  well  nigh  incred- 
ible, and  where  the  questions  complained  of  relate  to  the  vital  points  of 
inquiry,  and  where  no  reason  or  necessity  for  resort  to  such  questions  is 
made  to  appear,  and  it  is  plain  that  it  is  an  abuse  of  the  discretion  of 
the  court,  the  judgment  will  be  reversed  for  that  error  alone.     Ibid.  368. 

Parol  evidence. 

4.  Evidence  of  the  contents  of  the  record  of  a  deed  is  properly  ex- 
cluded, where  it  does  not  appear  that  the  partv  could  not  produce  the 
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original  deed,   or  had  used  due  diligence  to  procure  a  certified  copy. 
Hardin  v.  Forsythe  et  al.  312. 

5.  Parol  evidence  of  the  contents  of  a  record  of  a  deed  from  a  dif- 
ferent county  than  the  one  in  which  the  land  is  situate,  or  of  a  certified 
copy  thereof,  is  not  admissible  in  evidence  in  any  event.  If  a  certified 
copy  of  such  deed  has  been  recorded  in  the  county  where  the  land  lies, 
a  certified  copy  from  that  record  will  be  competent  evidence;  and  so  of 
the  original  deed.     Ibid.  312. 

Secondary  evidence — lost  deed. 

6.  In  suit  upon  covenant  of  warranty  in  a  deed — sufficiency  of 
search  for  lost  deed.  Where  a  witness  testified  that  he  was  the  solicitor 
of  the  grantee,  and  to  the  execution,  acknowledgment  and  delivery  of  a 
master's  deed;  that  he,  the  witness,  placed  it  on  his  desk  in  the  court 
room,  with  another  paper,  and  both  were  lost;  that  he  had  never  been 
able  to  find  them  afterwards;  that  he  had  made  diligent  search  for  them, 
and  that  the  deed  had  never  been  recorded:  Held,  that  the  search  was 
sufficient  to  admit  secondary  evidence  of  the  contents  of  the  deed,  and 
that  it  was  not  necessary  to  show  a  search  in  the  recorder's  office,  or  that 
inquiries  had  been  made  of  the  grantee.     Dugger  et  al.  v.  Oglesby,  405. 

7.  Sufficiency  of  proof  of  contents  of  lost  deed.  When  taken  in 
connection  with  the  record  of  a  master's  sale  and  his  certificate  of  pur- 
chase, the  courts  will  not  require  so  full  proof  of  the  contents  of  a  mas- 
ter's deed  when  it  is  lost  as  otherwise  might  be.     Ibid.  405. 

8.  Proof  of  contents  not  allowable  when  profert  is  made.  In  a 
suit  upon  a  deed  or  sealed  instrument,  where  a  profert,  or  an  excuse  for 
the  want  of  it,  is  necessary,  if  the  plaintiff  makes  profert,  and  thereby 
professes  to  produce  the  deed  when  he  is  not  prepared  to  do  so,  and  the 
defendant  pleads  non  est  factum,  the  plaintiff,  on  objection,  will  not  be 
permitted  to  give  evidence  of  its  loss  or  destruction,  or  its  being  in  the 
defendant's  possession,  and  then  make  proof  of  its  contents.     Ibid.  405. 

Admission  at  former  trial. 

9.  An  admission  of  counsel,  made  only  for  the  purpose  of  a  trial  at 
one  term  of  court,  can  not  be  used  as  evidence  on  a  subsequent  trial  of 
the  same  cause,  except  by  consent.     Hardin  v.  Forsythe  et  al.  312. 

In  an  action  of  ejectment. 

10.  Relevancy.  In  an  action  of  ejectment,  the  record  of  a  suit  of 
forcible  entry  between  different  parties,  which  was  dismissed,  is  wholly 
irrelevant,  having  no  bearing  upon  any  issue.     Ibid.  312. 

TO  PEOVE  LOCATION  OF  TOWN  LOT. 

11.  By  common  repute.  The  location  of  a  town  lot  may  be  fixed  by 
a  witness  from  common  repute,  irrespective  of  any  plat.  Holbrook  v. 
Debo,  372. 
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EVIDENCE.     Continued. 
Plat  of  lots — not  a  copy  of  oeiginal. 

12.  On  an  application  for  judgment  against  lots  for  a  special  assess- 
ment thereon  for  park  purposes,  the  owner  offered  in  evidence  a  plat 
which  was  not  claimed  to  be  a  copy  of  the  original,  which  original  and 
the  record  thereof  had  been  destroyed  by  fire,  but  so  far  as  it  showed  the 
relative  position  of  the  property  to  the  park,  it  was  claimed  to  be  a  copy 
of  the  original.  The  court  excluded  the  same:  Held,  that  there  was  no 
error  in  rejecting  it  as  evidence.  It  was  not  competent  for  any  other 
purpose  than  to  show  the  relative  position  of  the  lots  to  the  park,  and  that 
appeared  as  well  by  the  description  given  of  the  property  as  it  would 
have  been  shown  by  the  plat.  McChesney  et  al.  v.  The  People  ex  rel. 
Johnson,  216. 

AS  TO  VALUE  OF  LAND  SOLD. 

13.  Recital  in  deed.  Where  an  executor  sold  real  and  personal  prop- 
erty at  private  sale,  under  power  given  in  the  will,  upon  bill  filed  by  a 
legatee,  the  propriety  of  the  sale  coming  in  question,  it  was  held,  the 
recital  in  the  deed  for  the  land,  of  the  amount  of  the  consideration  paid, 
was  not  conclusive  as  to  the  value  of  the  land.  It  might  be  prima  facie 
evidence,  but  that  is  all.     Kimball,  Guardian,  v.  Lincoln  et  al.  578. 

KeLEVANCY — EVIDENCE  IN  BEBUTTAL. 

14.  On  the  trial  of  an  action  on  the  case  against  a  city  to  recover 
for  a  personal  injury  by  being  thrown  from  a  buggy,  caused  by  the  explo- 
sion of  a  blast  in  the  street,  the  defence  gave  evidence  tending  to  prove 
that  plaintiff  had  ample  time  to  have  driven  far  enough  to  be  out  of  dan- 
ger after  the  lighting  of  the  fuse,  before  the  explosion  occurred:  Held, 
that  it  was  competent  for  the  plaintiff  to  show  in  rebuttal  the  time  that 
wTould  intervene  between  the  lighting  of  a  fuse  and  the  explosion.  If  the 
fuse  testified  about  was  different  from  the  one  used,  that  could  be  shown 
on  cross-examination.     City  of  Joliet  v.  Seward,  267. 

Evidence  of  payment. 

15.  Whether  sufficient.  FricJc  et  al.  v.  Trustees  of  Schools,  167. 
See  PAYMENT,  1. 

Allowing  common  law  wbit  of  cebtiobabi. 

16.  Of  evidence  that  may  be  considered  on  the  application  for  the 
writ.     See  CERTIOKAKI,  3. 

In  action  fob  pebsonal  injuey — feom  negligence. 

17.  Of  evidence  as  tending  to  disprove  want  of  care  on  part  of 
plaintiff.     See  NEGLIGENCE,  3. 

Questioning  judicial  peoceedings  collateeally. 

18.  As,  in  respect  to  giving  a  widow  a  sum  in  gross  for  her  home- 
stead, when  considered  in  a  subsequent  suit  for  partition.  Carter  et  al. 
v.  Penn,  390.     See  TENANTS  IN  COMMON,  2. 

Possession  of  land. 

19.  As  evidence  of  title— in  ejectment.     See  EJECTMENT,  4. 
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EXECUTION. 

Interest  of  tenant  by  the  curtesy. 

1.  Is  subject  to  sale  on  execution.     See  CUETESY,  1. 
Sale  of  stockholder's  shares. 

2.  -As  to  the  manner  of  the  levy  and  sale  on  execution.  See  SALES, 
1  to  6. 

Special  execution — is  process. 

3.  And  must  run  m  the  name  of  the  People.     See  PEOCESS,  2. 

FAIE  ASSOCIATION. 

NO  POWER  TO  LICENSE  GAMBLING. 

1.  The  licensing  of  gambling  tables  on  fair  grounds  is  foreign  to  the 
objects  and  purposes  of  a  fair  association,  and  is  clearly  ultra  vires.  If 
such  licenses  are  granted,  the  officers  alone  would  be  responsible, 
unless  authorized  by  the  stockholders,  in  which  case  it  would  be  such  an 
abuse  of  the  company's  franchises  as  might  warrant  the  State  in  reclaim- 
ing them.     Cope  v.  District  Fair  Association  of  Flora,  489. 

FEES  AND  SALAEIES. 
Clerk  hire,  etc.,  of  county  officers. 

1.  Limited  to  amount  fixed — expenses  in  excess  of  fees  received.  A 
clerk  of  the  circuit  court  can  not  recover  from  the  county,  money  actually 
expended  by  him  for  necessary  clerk  hire,  in  excess  of  the  amount 
allowed  him  by  the  county  board  for  that  purpose,  separately  from  his 
compensation  for  personal  services,  within  the  limit  of  fees  actually 
received.  If  the  amount  paid  for  clerk  hire  falls  short  of  the  sum  fixed 
by  the  county  board,  the  officer  can  retain  only  the  sum  actually  expended 
by  him,  but  can  not  recover  for  any  excess  actually  paid  by  him.  Daggett 
v.  Ford  County,  334. 

2.  Power  to  change  allowance.  It  is  the  duty  of  the  county  board 
to  fix  the  amount  necessary  for  clerk  hire,  fuel,  etc.,  and  if  in  so  doing 
the  board  commits  an  error  of  judgment,  in  not  allowing  enough  for 
that  purpose,  the  amount,  when  fixed  separate  from  the  officer's  personal 
compensation,  may  be  changed  from  time  to  time,  during  the  term  of 
office,  as  the  board  may  see  fit.  But  this  can  not  be  changed  when  fixed 
with  the  officer's  compensation,  in  a  gross  sum.     Ibid.  334. 

Treasurer  of  commissioners  of  highways. 

3.  Of  his  commissions  on  money  received  and  paid  out.  The  act  of 
1873,  repealing  the  act  of  August  15,  1872,  giving  commissions  to  the 
treasurer  of  commissioners  of  highways,  and  failing  to  make  any  other 
provision  for  commissions,  such  officer  elected  in  1874  was  not  entitled 
to  any  commissions  for  moneys  received  and  paid  out  by  him  prior  to 
April  15,  1875.  His  only  compensation  for  services  was  the  per  diem  of 
$1.50,  allowed  to  him  as  highway  commissioner.  The  act  of  1875,  in 
restoring  commissions,  was  prospective  only.  Blanchard  v.  Town  of 
La  Salle,  278. 
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FEES  AND  SALAKIES. 
Treasurer  of  commissioners  op  highways.     Continued. 

4.  Of  his  compensation — and  as  to  services  not  strictly  official.  In 
1874  the  treasurer  of  the  commissioners  of  highways  of  a  town  received, 
negotiated  and  paid  out  a  large  amount  of  town  bonds,  issued  for  the 
building  of  a  bridge.  At  the  time,  the  statute  allowed  no  commissions  to 
such  officer,  or  other  compensation,  except  $1.50  for  each  day  necessarily 
employed  in  the  performance  of  his  duties.  There  was  no  contract  be- 
tween him  and  the  town,  and  no  proof  that  the  services  were  performed 
at  the  request  of  the  town:  Held,  that  the  $1.50  per  diem  was  all  the 
compensation  he  was  entitled  to,  even  though  the  negotiation  of„the  bonds 
was  not  strictly  an  official  duty.    Blanchard  v.  Town  of  La  Salle,  278. 

FOBCIBLE  ENTEY  AND  DETAINEE. 
Judgment  on  dismissal  of  appeal. 

1.  In  forcible  detainer  before  a  justice  of  the  peace,  judgment  was 
rendered  against  the  defendant,  who  thereupon  appealed  to  the  circuit 
court,  but  afterwards,  without  a  trial,  dismissed  his  appeal.  The  circuit 
court  thereupon  rendered  judgment  that  the  plaintiff  in  the  action  recover 
possession,  and  awarded  a  writ  of  possession.  On  objection  that  the 
dismissal  of  the  appeal  operated  to  remand  the  cause  to  the  justice,  and 
the  circuit  court  had  no  power  to  render  the  judgment  it  did,  it  was  held, 
the  circuit  court  having  jurisdiction  of  the  subject  matter  and  of  the 
parties,  had  jurisdiction  to  render  judgment  in  the  case,  and  whether 
erroneous  or  not,  the  judgment  was  not  void.  It  was  valid  and  binding 
in  all  collateral  proceedings  until  reversed.     Smith  v.  The  People,  445. 

FOEMEE  ADJUDICATION. 

AS  TO  PROCEEDINGS  TO  ESTABLISH  A  ROAD. 

1.  How  far  binding.  The  decision  of  the  circuit  court  in  awarding 
a  peremptory  writ  of  mandamus  to  compel  the  commissioners  of  high- 
ways to  act  upon  a  petition  to  lay  out  a  highway,  is  conclusive,  until 
reversed,  of  the  questions  involved,  among  which  are  the  validity  and 
regularity  of  the  preliminary  proceedings  for  the  road,  and  the  regu- 
larity of  such  proceedings  as  may  thus  have  been  passed  upon  can  not 
be  questioned  by  the  town  or  its  officers  in  a  collateral  proceeding,  as, 
on  certiorari  in  the  circuit  court  to  review  the  action  of  the  inferior 
tribunals  concerning  the  establishment  of  the  proposed  road.  Town  of 
Oswego  et  al.  v.  Kellogg  et  al.  590. 

FEAUD. 

AS  GROUND  OF  RESCISSION  OF  CONTRACT. 

1.  Whether  fraud  is  shown.  Bradley  et  al.  v.  Luce  et  al.  234.  See 
CONTEACTS,  3. 

Conveyance  of  land  procured  by  fraud. 

2.  Subsequent  purchasers  from  fraudulent  grantee — when  pro- 
tected against  the  fraud  and  when  not.     See  PUECHASEES,  7,  8. 
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FRAUDULENT  CONVEYANCES. 
Of  a  voluntary  settlement. 

1.  As  to  subsequent  creditors.  Where  a  party,  at  the  time  of  mak- 
ing a  voluntary  settlement  upon  his  children,  or  making  provision  there- 
for, was  not  insolvent,  and  all  the  debts  he  then  owed  have  since  been 
paid,  in  the  absence  of  proof  of  collusion  and  fraud  to  deceive  subse- 
quent creditors,  the  same  will  not  be  fraudulent,  and  can  not  be  avoided 
by  such  subsequent  creditors.  Union  Mutual  Life  Insurance  Co.  v. 
Spaids  et  al.  249. 

FREEHOLD. 

Whether  a  freehold  is  involved. 

1.  In  a  suit  for  partition.  Carter  et  al.  v.  Penn,  390.  See  AP- 
PEALS AND  WRITS  OF  ERROR,  3. 

2.  In  a  suit  to  remove  a  cloud  from  title.  Bridges  et  al.  v.  Rice, 
414.     Same  title,  4. 

GAMBLING. 
On  fair  grounds. 

License  by  Fair  Association  for  such  purpose.  See  FAIR  ASSO- 
CIATION, 1. 

HEIRS. 
Judgment  in  suit  against  heirs. 

For  a  debt  of  the  ancestor — of  the  propter  judgment.     See  JUDG- 
MENTS, 1. 
Limitation. 

In  suit  against  administrator  and  heirs  for  debt  of  ancestor.  See 
LIMITATIONS,  3. 

HIGHWAYS. 
Appeal— in  respect  to  laying  out  highway. 

1.  When  an  appeal  will  lie — by  whom — and  of  the  mode  of  taking 
the  appeal.     See  APPEALS  AND  WRITS  OF  ERROR,  9,  10,  11. 

Former  adjudication. 

2.  As  to  proceedings  to  establish  a  road — binding.  See  FORMER 
ADJUDICATION,  1. 

Railroads  as  public  highways. 

3.  As  to  a  private  switch  from  a  railroad — under  sec.  12,  art.  11, 
of  the  constitution.  Kozlle  et  al.  v.  Knecht  et  al.  39(5.  See  RAIL- 
ROADS, 1. 

Dangerous  excavations  in  streets. 

4.  Use  of  blasting  in  executing  the  work— duty  and  liability  of 
cities.     City  of  Joliet  v.  Seward,  267.     See  NEGLIGENCE,  1. 
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HOMESTEAD. 
Character  and  extent  of  the  estate. 

1.  As  controlled  by  the  character  of  title  to  the  premises.  Where 
the  homestead  is  in  the  owner  of  the  fee,  it  is  an  estate  in  fee,  and  such 
owner  will  have  no  disposable  interest  in  the  premises  independent  of 
the  homestead,  where  their  total  value  does  not  exceed  $1000.  Where 
the  owner  in  fee  of  homestead  premises  dies,  and  the  right  of  home- 
stead devolves  upon  the  surviving  husband  or  wife,  who  takes  no  estate 
in  the  inheritance,  such  right  of  homestead  is  an  estate  for  life.  Brown- 
ing et  al.  v.  Harris  et  al.  456. 

2.  The  right  of  homestead  having  been  enlarged  into  an  estate,  it 
follows  that,  like  all  other  estates,  it  can  have  no  separate  existence  inde- 
pendent of  the  title,  which  constitutes  one  of  its  essential  elements. 
Every  owner  of  a  homestead,  under  the  present  law,  has  an  estate  in  the 
premises,  either  in  fee,  for  life,  or  for  years,  to  the  extent  of  $1000. 
Ibid.  456. 

Conveyance  of  premises — whether  void. 

3.  Depending  upon  their  value  in  excess  of  $1000.  Since  the  enact- 
ment of  1873  a  homestead  is  made  an  "estate"  in  the  land  to  which  it 
attaches,  to  the  extent  of  $1000  in  value;  and  where  the  entire  premises 
occupied  as  a  homestead  do  not  exceed  that  sum  in  value,  and  a  mort- 
gage or  deed  of  the  premises  contains  no  release  or  waiver  of  the  home- 
stead, as  required  by  the  statute,  and  possession  is  not  given  or  the 
premises  abandoned,  the  deed  or  mortgage  given  on  the  same  will  be 
inoperative  and  void,  as  having  nothing  upon  which  to  take  effect. 
Where  the  value  exceeds  $1000,  it  will  operate  upon  the  excess  only. 
Ibid.  456. 

By  whom  to  be  acquired  and  held. 

4.  Right  of  married  woman  on  separation  from  her  husband. 
After  a  permanent  separation  of  a  husband  and  wife,  even  by  agreement, 
and  his  refusal  or  neglect  to  furnish  her  with  a  home  or  support,  the 
wife  will  have  the  right  to  acquire  and  hold  property  in  the  same  manner 
as  if  she  were  sole  or  had  been  divorced;  and  if  she  purchases  and  occu- 
pies premises  by  herself  and  family,  as  a  homestead,  she  will  be  pro- 
tected, under  the  statute,  the  same  as  any  other  householder.  Kenley  v. 
Hudelson  et  al.  493. 

Abandonment. 

5.  Where  a  person  leaves  a  place  which  is  occupied  as  a  homestead, 
for  a  temporary  purpose,  intending  to  return,  it  can  not  be  held  an  aban- 
donment of  the  homestead.     Ibid.  493. 

IMPEOVEMENTS. 
On  setting  aside  administrator's  sale. 

On  the  ground  he  was  himself  the  purchaser — of  an  allowance  for 
improvements.     See  CHANCEKY,  24,  25. 
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INJUNCTIONS. 

TO  RESTRAIN  GAMBLING  ON  FAIR   GROUNDS. 

1.  An  injunction  will  not  lie  at  the  suit  of  a  stockholder  in  an  incor- 
porated fair  association,  restraining  the  company  and  its  officers  from 
permitting,  for  a  pecuniary  reward,  gamblers  to  congregate  and  ply  their 
vocation  upon  the  grounds  of  the  company  during  its  annual  exhibitions, 
where  it  does  not  appear,  from  the  bill  or  otherwise,  that  the  complainant 
or  the  company  has  thereby  sustained  some  pecuniary  injury  or  loss. 
Cope  v.  District  Fair  Association  of  Flora,  489. 

TO  RESTRAIN  ENFORCEMENT  OF  A  JUDGMENT. 

2.  Upon  what  grounds.  It  is  a  familiar  principle  that  courts  of 
equity  will  not  interpose  by  injunction  to  restrain  the  enforcement  of  a 
judgment  at  law,  where  the  rights  of  the  complainant  might  have  been 
enforced  and  protected  in  the  trial  at  law  to  the  same  extent  as  in  a  court 
of  equity,  where  no  fraud,  accident  or  mistake  has  intervened  to  deprive 
him  of  his  rights  in  the  legal  forum.    Hopkins  et  al.  v.  Medley  et  al.  509. 

3.  Where  the  defendant  in  a  petition  for  partition  set  up  certain  equi- 
table defences,  which  were  disallowed,  and  on  his  appeal  the  decree  was 
reversed  and  the  cause  remanded,  and  pending  the  appeal  the  defendant 
filed  a  bill  in  equity  against  the  petitioner,  setting  up  the  proceedings 
under  the  petition  and  the  same  equitable  matters  relied  upon  as  a 
defence  in  the  proceeding  at  law,  and  praying  for  an  injunction  to  restrain 
further  proceedings  under  the  judgment  at  law,  and  for  a  partition 
according  to  the  equities  of  the  parties:  Held,  that  the  bill  was  properly 
dismissed  on  demurrer,  the  judgment  at  law,  as  to  the  defences  inter- 
posed, being  conclusive  until  reversed  in  a  direct  proceeding  for  that 
purpose,  and  that  where  an  appeal  was  taken,  the  party  must  abide  the 
result  of  it.     Ibid.  509. 

Damages  on  dissolution. 

4.  Of  the  measure  thereof.     See  MEASURE  OF  DAMAGES,  1. 

INSTRUCTIONS. 

Of  their  requisites. 

1.  Should  not  intimate  what  evidence  shows.  It  is  error  for  the 
court  in  an  instruction  to  intimate  that  certain  things  have  been  shown 
from  the  evidence,  and  then  tell  the  jury  they  should  take  them  and  all 
the  other  circumstances  into  consideration.     Coon  v.  The  People,  368. 

2.  As  to  singling  out  certain  facts.  On  indictment  for  an  assault 
with  intent  to  commit  a  rape,  it  is  not  proper,  in  an  instruction,  to  gather 
a  cluster  of  circumstances  stated  by  the  witnesses,  and  present  them  as 
proper  to  be  considered  in  determining  the  defendant's  intent,  making 
no  mention  of  other  circumstances  pointing  in  a  different  direction  as  to 
intent.     Ibid.  368. 

3.  As  to  definiteness  in  conclusion.  In  an  action  by  a  landlord  against 
a  tenant  holding  over,  for  rent  on  the  same  terms,  etc.,  as  in  the  prior 
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INSTRUCTIONS-     Of  theik  kequisites.     Continued. 

lease,  where  the  only  issues  were  the  fact  of  holding  over,  and  whether 
the  holding  over  was  by  the  plaintiff's  consent,  the  defendant  asked  the 
court  to  instruct  the  jury  that  if  they  found  the  holding  over  was  under 
a  state  of  facts  such  as  to  rebut  the  implication  of  the  creation  of  a  new 
tenancy,  then  their  verdict  should  be  for  the  defendant.  The  court 
struck  out  the  words  italicized,  and  inserted  instead,  "the  law  is  for  the 
defendant  upon  this  point, "  and  gave  the  same.  It  was  held,  in  view  of 
the  issues,  there  was  nothing  material  in  the  change  to  the  prejudice  of 
the  defendant.     Clinton  Wire  Cloth  Co.  v.  Gardner  et  al.  151. 

INSURANCE. 

Whethee  joint  oe  several. 

1.  A  policy  construed.  Where  a  policy  declares  that  the  company 
insures  A  &  B  in  a  certain  sum,  with  the  words  in  parenthesis:  "(A's 
interest  is  an  undivided  two-thirds,  B's  an  undivided  one-third,)"  the 
contract  will  be  held  as  made  jointly  on  behalf  of  A  &  B,  and  not  sever- 
ally with  each.  The  words  in  parenthesis  will  be  regarded  as  a  declara- 
tion to  the  company  of  the  supposed  ownership  of  the  property.  So,  if 
A  receives  two-thirds  of  the  insurance  money  on  a  loss,  he  will  be 
required  to  account  to  B  for  one-third  of  the  same.  Northrup  v.  Phil- 
lips et  al.  449. 

INTEREST. 
On  stockholdeb's  liability. 

1.  Interest  is  not  recoverable  in  an  action  against  a  stockholder  to 
enforce  his  liability  to  creditors  of  the  corporation  for  double  the  amount 
of  his  stock.     Munger  et  al.  v.  Jacobson,  Receiver,  349. 

Whethee  administeatoe  chaegeable. 

2.  With  interest  on  moneys  of  the  estate  in  his  hands.  Estate  of 
Schofield,  513.     See  ADMINISTRATION  OF  ESTATES,  3,  4,  5. 

Upon  installment  of  special  assessment. 

3.  Of  an  act  fixing  the  rate  of  interest — not  within  the  constitu- 
tional prohibition  as  to  special  legislation.  McChesney  et  al.  v.  The 
People  ex  rel.  Johnson,  216.     See  CONSTITUTIONAL  LAW,  1. 

JUDGMENTS. 
In  suit  against  administeatoe  and  heies. 

1.  Of  the  form  and  requisites  of  the  judgment.  In  a  suit  against 
the  personal  representative  and  heirs  of  a  deceased  person,  the  court 
found  the  amount  that  descended  to  each  heir,  and  then  rendered  judg- 
ment against  all  the  heirs  and  the  administrator  for  the  sum  found  due, 
to  be  satisfied  out  of  the  estate  so  descended  to  the  heirs,  with  express 
provision  that  neither  of  the  heirs  be  subjected  to  a  greater  liability  than 
the  sum  he  received  by  descent,  and  that  the  judgment  against  the  admin- 
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JUDGMENTS.    In  suit  against  administeator  and  heies.    Continued. 

istrator  be  quando  acciderint:    Held,  that  there  was  no  objection  to  the 
form  of  the  judgment.     Dugger  et  al.  v.  Oglesby,  405. 

On  plea  or  release  of  errors. 

2.  Where  the  plea  is  held  bad  on  demurrer — of  the  proper  judg- 
ment.    See  PKACTICE  IN  THE  SUPREME  COURT,  8. 

What  is  a  final  judgment. 

3.  As  to  a  reversal  and  remandment  by  an  Appellate  Court.  See 
APPEALS  AND  WRITS  OF  ERROR,  8. 

JUDICIAL  ACTION. 
When  and  where  to  be  had.     See  CHANCERY,  1  to  4. 

JUDICIAL  SALES.     See  SALES,  1  to  9. 

JURISDICTION. 
Confirming  special  assessment. 

1.  Jurisdiction  of  the  court  as  shown  by  the  finding  of  jurisdic- 
tional facts.     See  SPECIAL  ASSESSMENTS,  5. 

In  matters  of  appeal  oe  eeeoe. 

2.  Of  the  jurisdiction  of  the  Appellate  and  Supreme  Courts.  See 
APPEALS  AND  WRITS  OF  ERROR,  1  to  5. 

LACHES.     See  CERTIORARI,  4,  5. 

LANDLORD  AND  TENANT. 

Tenant  can  not  dispute  landlord's  title. 

1.  Where  a  person  enters  into  the  possession  of  lands  as  a  tenant, 
before  he  can  assail  or  call  in  question  the  title  of  the  landlord  under 
whom  he  entered  he  must  restore  the  possession,  and  place  the  landlord 
in  the  same  position  he  occupied  before  he  parted  with  the  possession 
of  his  lands.     Hardin  v.  Forsythe  et  al.  312. 

2.  Nor  can  one  who  succeeds  to  tenant's  possession.  The  principle 
which  forbids  a  tenant  to  dispute  the  title  of  his  landlord,  applies  to  any 
person  who  may  acquire  the  possession  from  or  through  the  tenant,  by 
collusion  or  otherwise.  He  will  acquire  no  greater  rights  than  the 
tenant.     Ibid.  312. 

Where  title  of  landlord  has  terminated. 

3.  Tenant  may  show  that  fact.,  But  a  tenant  may  show  that  the 
^tle  of  the  landlord  has  terminated, — that  the  landlord  has  conveyed  to 
another,  or  that  his  title  has  been  sold  on  execution,  and  in  that  manner 
passed  into  other  hands.  The  tenant  may  purchase  of  the  landlord,  and 
in  that  case  he  is  not  bound  to  restore  possession.  The  same  principle 
applies  to  a  stranger  succeeding  to  the  tenant's  possession.     Ibid.  312. 
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LANDLOED  AND  TENANT.     Continued. 
Tenant  holding  over. 

4.  Character  and  extent  of  his  liability.  Where  a  tenant  for  a  yea 
or  years  holds  over  after  the  expiration  of  his  lease,  without  having  mad 
any  new  arrangement  with  his  landlord  under  which  such  holding  ove 
takes  place,  the  landlord,  at  his  election,  may  treat  the  tenant  as  a  tres 
passer,  or  as  a  tenant  for  another  year,  upon  the  same  terms  as  in  tin 
original  lease,  and  this  though  the  tenant  has  no  intention  of  holding 
over  for  a  year,  or  of  paying  the  same  rent.  The  law  fixes  the  tenant'; 
liability  for  holding  over,  independent  of  his  intention.  The  legal  pre- 
sumption of  a  renewal  from  the  holding  over  can  not  be  rebutted  bj 
proof  of  a  contrary  intention  on  the  part  of  the  tenant  alone.  Clinton 
Wire  Cloth  Co.  v.  Gardner  et  al.  151. 

LEVY. 
Levy  upon  stockholder's  shares. 

As  to  the  manner  thereof.     See  SALES,  1  to  6. 

LICENSE. 
License  fee — not  a  tax. 

Within  the  requirement  of  equality  and  uniformity.  See  TAXA- 
TION AND  TAX  TITLES,  7. 

LIENS. 
Mechanic's  lien. 

1.  Whether  petition  shows  an  assignment.  The  mere  bringing  of 
a  suit  to  enforce  a  mechanic's  lien  for  the  use  of  another,  is  not  tanta- 
mount to  an  averment  of  an  assignment  of  the  claim  to  such  person,  so 
as  properly  to  present  the  question  whether  the  lien  is  assignable.  Bar- 
stow  et  al.  v.  McLachlan  et  al.  641. 

2.  Lien  not  released  by  the  appointment  of  a  receiver.  The  mere 
appointment  of  a  receiver  under  a  creditor's  bill  against  one  entitled  to  a 
mechanic's  lien,  with  an  order  to  make  an  assignment  to  him,  where  none 
is  shown  to  have  been  made,  and  the  receiver  has  made  no  claim  to  the 
debt,  will  not  operate  to  release  the  lien.     Ibid.  641. 

3.  Limitation  of  six  months — against  mechanic's  lien.  A  purchaser 
under  a  deed  of  trust  intervening  in  a  proceeding  to  enforce  a  mechanic's 
lien  against  the  same  premises,  who  answers,  making  no  objection  that 
the  beneficiary  under  the  trust  deed  was  not  made  a  party,  but  only  the 
trustee,  can  not  afterwards  take  advantage  of  the  omission  to  make  the 
beneficiary  a  party  within  six  months  from  the  time  the  debt  matured  for 
which  a  lien  is  sought.     Ibid.  641. 

Judgment  lien. 

4.  Judgment  after  bankruptcy  of  debtor,  becomes  no  lien  on  his 
lands.  A  judgment  recovered  against  a  person  after  he  is  adjudged  a 
bankrupt,  becomes  no  lien  upon  the  lands  of  the  bankrupt.  Burgett 
et  al.  v.  Paxton  et  al.  288. 
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LIMITATION'S. 

Statute  must  be  specially  pleaded. 

1."  The  Statute  of  Limitations  must  be  pleaded  or  relied  on  by  answer 
to  entitle  a  defendant  to  its  benefit.  Barstow  et  al.  v.  McLachlan  et  al. 
641. 

Mechanic's  lien. 

2.  Subsequent  party — six  months'  limitation.  A  purchaser  under  a 
deed  of  trust  intervening  in  a  proceeding  to  enforce  a  mechanic's  lien 
against  the  same  premises,  who  answers,  making  no  objection  that  the 
beneficiary  under  the  trust  deed  was  not  made  a  party,  but  only  the  trus- 
tee, can  not  afterwards  take  advantage  of  the  omission  to  make  the  bene- 
ficiary a  party  within  six  months  from  the  time  the  debt  matured  for 
which  a  lien  is  sought.     Ibid.  641. 

In  suit  against  administrator  and  heirs. 

3.  Where  the  cause  of  action  does  not  accrue  until  more  than  two 
years  after  the  death  of  the  debtor,  and  the  grant  of  letters  and  the  settle- 
ment of  his  estate,  the  two  years'  limitation  of  the  statute,  as  to  claims 
against  estates,  will  not  apply  to  an  action  brought  by  the  creditor 
against  the  administrator  and  heirs  of  the  deceased  debtor.  Dugger 
et  al.  v.  Oglesby,  405. 

AS  BETWEEN  TENANTS  IN  COMMON. 

4.  There  must  be  an  ouster.  The  Statute  of  Limitations  will  not  run 
in  favor  of  one  tenant  in  common  against  the  others,  until  an  ouster  of 
the  latter,  which  must  be  shown.     Nicoll  v.  Scott  et  al.  529. 

Limitation  act  of  1839. 

5.  Unrecorded  deed — subsequent  judgment  lien.  Although  the  pur- 
chaser of  land  fails  to  record  his  deed  until  judgments  against  his  grantor 
become  liens  on  the  premises,  yet  if  he  pays  all  taxes  on  such  land  for 
seven  successive  years,  while  it  is  vacant  and  unoccupied,  under  his  deed 
as  color  of  title,  and  then  acquires  possession,  he  will  hold  the  land  as 
against  those  whose  title  is  derived  by  sale  under  the  judgments.  Hardin 
v.  Forsythe  et  al.  312. 

6.  Payment  of  taxes  for  seven  years.  It  is  essential  to  a  defence 
under  the  Limitation  law  of  1839,  by  payment  of  taxes  under  color  of 
title,  that  the  full  period  of  seven  years  intervene  between  the  time  of 
the  first  payment  of  taxes  and  the  commencement  of  the  suit.  Holbrook 
v.  Debo,  372. 

Lapse  of  time  aside  from  the  statute. 

7.  Laches,  as  a  bar  to  the  remedy  by  the  common  law  writ  of  cer- 
tiorari.    Hyslop  et  al.  v.  Finch,  171.     See  CERTIORARI,  4,  5. 

LOST  DEED. 

Of  evidence  in  respect  thereto.     See  EVIDENCE,  6,  7,  8. 
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MANDAMUS. 

Whether  it  will  lie. 

1.  Courts  exercise  a  discretion  in  awarding  the  writ  of  mandamus, 
and  will  not  compel  an  officer  to  do  an  act  when  there  is  no  clear  duty  on 
his  part  to  perform  it.  Comrs.  of  Highways  v.  The  People  ex  rel. 
Walker  et  al.  587. 

2.  Pending  certiorari  to  review  the  proceeding  out  of  which  the  sup- 
posed duty  must  arise.  A  final  order  laying  out  a  road  was  made  by 
three  supervisors  on  an  appeal  from  an  order  of  commissioners  of  high- 
ways determining  not  to  lay  out  the  road.  Thereupon  the  damages  from 
the  laying  out  and  opening  of  the  road  were  assessed  by  a  jury,  before  a 
justice  of  the  peace.  Subsequently,  a  judge  of  the  circuit  court  awarded 
the  common  law  writ  of  certiorari,  to  bring  in  review  before  the  circuit 
court  all  these  proceedings  concerning  the  proposed  road,  and  the  writ  was 
duly  issued  and  served.  Pending  the  certiorari  proceeding,  it  was  sought 
to  compel,  by  mandamus,  the  highway  commissioners  to  levy  and  certify 
a  tax  to  pay  the  damages  so  assessed  for  opening  the  road,  and  to  open  the 
road.  It  was  held,  that  all  proceedings  under  the  assessment  of  damages, 
or  the  order  laying  out  the  road,  were  stayed  by  the  service  of  the  writ  of 
certiorari,  so  there  was  no  clear  duty  on  the  part  of  the  highway  commis- 
sioners, pending  the  certiorari  proceeding,  to  do  the  act  sought  to  be 
coerced.  It  was,  therefore,  a  very  proper  exercise  of  a  sound  discretion 
to  deny  the  writ  of  mandamus.     Ibid.  587. 

MARRIED  WOMEN. 
The  wife  may  acquire  a  homestead. 

On  separation  from  her  husband.     See  HOMESTEAD,  4. 

MASTEK  IN  CHANCEEY. 

A  WOMAN  MAY  HOLD  THE  OFFICE. 

1.  A  woman  is  eligible  to  the  office  of  master  in  chancery,  and  her 
appointment  to  such  office,  though  she  be  not  an  attorney  at  law,  is  valid. 
Schuchardt  v.  The  People  ex  rel.  Hall,  501. 

MASTER'S  DEED. 
After  death  of  party. 

1.  Where  land  is  properly  sold  under  a  decree  in  the  lifetime  of  the 
defendant,  the  master's  deed  may  properly  be  executed  after  the  defend- 
ant's death,  without  any  revival  of  the  suit  against  his  heirs.  Bugger 
et  al.  v.  Oglesby,  405. 

MEASURE  OF  DAMAGES. 
On  dissolution  of  injunction. 

1.  The  damages  assessed  upon  the  dissolution  of  an  injunction  should 
be  only  for  the  additional  expense  incurred  in  procuring  the  dissolution, 
over  and  above  those  necessarily  incurred  in  preparing  the  case  for  hear- 
ing on  the  merits.     Blair  v.  Reading  et  al.  600. 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
Attorney's  fee — stipulation  in  mortgage. 

1.  Of  the  consideration — and  what  it  may  embrace — stipulation  con- 
strued. A  stipulation  in  a  mortgage  to  paj*  a  reasonable  sum  for  the 
complainant's  solicitor's  fee  in  case  of  a  foreclosure  or  bill  filed  for  that 
purpose,  to  be  included  in  the  decree,  if  intended  as  a  gratuity,  is  with- 
out consideration;  and  if  a  cover  for  usury,  is  prohibited  by  the  statute; 
and  if  intended  to  indemnify  the  mortgagee  against  the  expenses  of  fore- 
closing, it  will  not  embrace  unnecessary  and  useless  services  of  a  solici- 
tor, however  extensive  or  laborious.     Soles  v.  Sheppard,  616. 

2.  Where  a  bill  is  filed  to  foreclose  a  senior  mortgage,  making  the 
junior  mortgagee  a  party,  no  bill  or  cross-bill,  or  even  an  answer,  being 
necessary  to  protect  the  interests  of  the  latter  and  allow  him  to  partici- 
pate in  the  distribution  of  the  surplus,  a  solicitor's  fee  should  not  be 
allowed  to  the  mortgagee  in  the  junior  mortgage  for  filing  a  cross-bill, 

-  under  a  stipulation  in  the  mortgage  to  pay  the  same  in  case  of  a  fore- 
closure.    Ibid.  616. 

3.  A  provision  in  a  mortgage,  that  in  case  of  a  foreclosure  or  a  bill 
filed  for  that  purpose,  a  reasonable  sum  for  a  solicitor's  fee,  to  be  fixed 
by  the  court,  shall  be  included  in  the  decree,  will  not  embrace  the  case  of 
filing  an  answer  by  the  mortgagee,  or  cross -bill  to  a  bill  to  foreclose  a 
prior  mortgage.     Ibid.  616. 

Junior  mortgagee— foreclosure  of  prior  mortgage. 

4.  What  pleadings  necessary  for  protection  of  junior  mortgagee.  In 
foreclosing  a  mortgage,  where  junior  mortgagees  and  incumbrancers  are 
parties  defendant,  a  cross -bill  is  unnecessary  unless  some  affirmative 
relief  other  than  a  foreclosure  is  sought.  The  foreclosure  of  the  prior 
mortgage  affords  relief  to  all  subsequent  incumbrancers  who  are  made 
parties,  as  they  have  the  right  to  participate  in  the  distribution  of  the 
surplus.     Ibid.  616. 

5.  A  junior  mortgagee,  when  a  party  to  a  bill  to  foreclose  a  prior  mort- 
gage, may,  by  mere  motion,  without  an  answer  or  cross-bill,  have  his 
claim  referred  to  the  master  to  hear  evidence  and  report  the  sum  due  him. 
Ibid.  616. 

Deeds  of  trust. 

6.  As  to  the  manner  of  making  sale — sale  en  masse.  A  clause  in  a 
deed  of  trust  authorizing  the  trustee  to  sell  the  premises  "entire,  without 
division,  or  in  parcels,"  as  he  may  "think  best,"  will  not  prevent  the 
owner  from  insisting  that  it  was  the  duty  of  the  trustee  to  offer  the 
property  in  parcels;  and  when  it  is  shown  that  a  sale  in  parcels  would 
have  been  more  advantageous,  and  that  the  trustee  was  requested  to  offer 
the  property  in  parcels,  a  sale  en  masse  will  be  set  aside,  on  bill  by  the 
grantor  in  the  trust  deed.  Such  a  clause  does  not  give  an  arbitrary  dis- 
cretion to  the  trustee.     Cassidy  v.  Cook  et  al.  385. 
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MOETGAGES  AND  DEEDS  OF  TEUST.    Deeds  of  tbust.    Continued. 

7.  Duty  of  trustee  in  that  regard.  A  trustee's  duties  under  a  deed  of 
trust  are  not  merely  formal.  It  is  his  duty,  in  the  faithful  discharge  of 
his  trust,  to  inform  himself  as  to  the  condition  of  the  property  which  he 
is  about  to  sell,  and  to  adopt  that  course  which  in  his  judgment  will 
bring  the  highest  price.     Cassidy  v.  Cook  et  al.  385. 

MUNICIPAL  BONDS. 

Of  the  power  to  issue  them. 

1.  It  should  be  express.  Making  donations  to  railway  companies, 
and  issuing  interest  bearing  bonds  in  payment  thereof,  are  not  among  the 
usual  or  implied  powers  possessed  by  municipal  corporations,  and  with- 
out express  power  given  by  statute  to  issue  such  bonds,  they  will  be  void 
in  the  hands  of  any  and  all  persons.     Welch  et  al.  v.  Post,  471. 

2.  Statute  construed.  Where  a  railway  charter  authorized  any  incor- 
porated city  or  town  on  the  line  of  the  proposed  road  to  make  donations 
to  the  company,  not  exceeding  $10,000,  to  be  paid  by  immediate  taxation, 
giving  no  power  to  issue  bonds  in  payment,  and  an  amendment  to  the 
charter  named  villages,  counties  and  townships  as  corporations  to  which 
power  was  given,  on  a  vote  of  the  people,  to  make  donations  to  the  pro- 
posed railroad,  and  to  issue  interest  bearing  bonds  in  payment  thereof: 
Held,  that  bonds  issued  by  an  incorporated  town  after  the  passage  of 
the  amendatory  act  of  1869,  upon  a  vote  for  a  donation  to  the  railway 
company,  were  illegal  and  void,  being  issued  without  sanction  of  law. 
The  word  town  being  omitted  from  the  act  authorizing  the  issue  of 
bonds,  can  not  be  supplied  by  judicial  construction.     Ibid.  471. 

Validity  of  bonds— parties  not  in  court. 

3.  Powers  of  a  court  of  chancery.  While  it  may  be  that  a  court  of 
chancery  has  no  jurisdiction  to  declare  municipal  bonds  void  which  are 
held  by  non-residents  who  do  not  appear  in  the  suit,  yet  the  court  has 
jurisdiction  as  to  any  such  holder  who  appears  and  contests  the  bill  on 
its  merits,  and  also  to  enjoin  the  local  officers  from  the  collection  of 
taxes  to  pay  such  bonds  or  the  interest  thereon.     Ibid.  471. 

Issue  of  bonds  with  a  condition. 

4.  Of  the  power  in  that  regard.  Where  an  act  conferring  power 
upon  a  city  council  to  incur  an  indebtedness  and  issue  its  bonds  there- 
for, is  silent  in  regard  to  the  time  when  the  bonds  shall  be  made  pay- 
able, and  in  regard  to  the  terms  and  conditions  upon  which  they  shall  be 
payable,  such  matters  will  be  left  to  the  city  and  the  person  to  whom  the 
bonds  are  to  be  issued,  to  be  settled,  and  when  agreed  to,  the  city  may 
make  the  payment  of  such  bonds  depend  upon  conditions  mutually 
assented  to.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  City  of 
Aurora,  205. 

5.  When  part  of  condition  is  void— effect  as  to  the  residue.  Where 
a  bond  contains  two  conditions,  one  authorized  by  law  and  good,  and 
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MUNICIPAL  BONDS.  Issue  of  bonds  with  a  condition.  Continued. 
the  other  unauthorized  and  bad,  and  the  conditions  are  in  their  nature 
severable,  the  latter  may  be  rejected  and  the  other  held  good  and  the 
bond  sustained.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  City 
of  Aurora,  205. 

6.  The  city  of  Aurora,  under  an  act  of  the  legislature  authorizing  it 
to  issue  its  bonds  as  a  donation  to  a  railway  company  to  secure  the  loca- 
tion of  its  machine  shops  in  the  city,  passed  an  ordinance  for  the  issue 
of  such  bonds,  to  be  conditioned  that  both  the  principal  and  interest 
should  be  paid  out  of  moneys  to  be  raised  by  special  tax,  to  be  levied 
and  collected  of  property  in  the  east  division  of  the  city,  and  that  if  such 
a  tax  could  not  be  legally  assessed,  the  obligees'  should  procure  the  pass- 
age of  a  law  authorizing  the  levy  of  such  a  special  tax,  and  that  if  any  of 
the  conditions  were  not  fulfilled,  the  bonds  should  be  void.  Under  this 
ordinance   the   city  issued    her  bonds,    conditioned  as   the   ordinance 

,  required.  It  was  contended  by  the  holder  of  the  bonds,  that  the  condi- 
tion being  void,  for  the  reason  the  city  could  not,  under  the  constitu- 
tion, levy  and  collect  a  special  tax  except  over  its  entire  territory, 
therefore  the  bonds  were  payable  as  though  there  was  no  condition: 
Held,  that  the  conditions  were  such  as  the  city  had  the  right  to  impose, 
and  it  being  the  intention  of  the  parties  that  they  should  not  be  obliga- 
tory if  the  conditions  could  not  be  performed,  the  bonds  were  not  col- 
lectible.    Ibid.  205. 

Ke-funding  corporate  indebtedness.. 

7.  Construction  of  city  charter.  Where  a  city  council  is,  by  its 
charter,  empowered  to  borrow  money  on  the  credit  of  the  city,  not 
exceeding  $100,000,  and  issue  its  bonds  therefor,  followed  by  a  clause 
that  "with  the  money  so  borrowed  the  city  council  shall  first  liquidate 
and  discharge  all  legal  indebtedness  of  the  city,"  this  will  authorize 
the  city  to  take  up  its  floating  indebtedness,  and  the  bonds  given  for 
the  money  borrowed,  if  issued  in  conformity  to  the  charter  in  other 
respects,  will  be  valid  and  binding.  City  of  East  St.  Louis  v.  Maxwell, 
439. 

Act  of  1872 — effect  on  pre-existing  power. 

8.  Where  a  city,  under  its  charter,  is  authorized  to  borrow  money  to 
liquidate  its  indebtedness,  etc.,  and  to  issue  bonds  for  the  money  so  bor- 
rowed, without  any  vote  of  the  people,  its  power  in  this  respect  will  not 
be  modified  or  changed  by  the  general  law  of  1872,  authorizing  counties 
and  cities  to  take  up  and  cancel  outstanding  bonds  and  fund  the  same, 
but  which  provides  that  the  new  bonds  shall  be  issued  only  upon  a  vote 
of  the  people  of  the  municipality.  The  object  of  the  act  of  1872  was 
to  provide  a  remedy  for  re-funding  corporate  indebtedness  where  the 
power  did  not  already  exist.     Ibid.  439. 
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MUNICIPAL  INDEBTEDNESS. 
Constitutional  limitation. 

1.  In  an  action  on  the  case  against  a  city  to  recover  for  a  personal 
injury  growing  out  of  negligence  on  the  part  of  the  city,  it  can  not  raise 
the  question  that  it  is  already  indebted  to  an  amount  in  excess  of  the 
constitutional  limitation.     City  of  Blooming  ton  v.  Perdue,  329. 

May  be  incurred  without  a  vote. 

2.  But  not  by  compulsion.  Under  the  constitution  of  1848,  the  leg- 
islature could  properly  confer  upon  a  city  the  power  to  incur  indebted- 
ness and  issue  its  bonds  for  a  corporate  purpose,  without  any  vote  of  the 
people,  but  it  could  go  no  further.  It  could  not  compel  a  city  or  incor- 
porated town  to  incur  a  debt,  unless  the  legislative  department  of  the  city 
or  town  saw  proper  to  do  so.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  v.  City  of  Aurora,  205. 

Power  to  re-fund  indebtedness. 

3.  Construction  of  city  charter.  City  of  East  St.  Louis  v.  Maxwell, 
439.     See  MUNICIPAL  BONDS,  7. 

ATtONAL  BANKS. 

Bight  to  acquire  real  estate.     See  BANKS  AND  BANKEBS,  1. 

NEGLIGENCE. 
Dangerous  excavation  in  street. 

1.  Use  of  blasting — personal  injury  therefrom — duty  and  liability 
of  city.  A  city  has  no  right  to  permit  or  make  a  dangerous  excavation  in 
one  of  its  streets  by  blasting,  or  allow  the  same  to  be  made  in  a  danger- 
ous manner,  except  it  causes  such  care  to  be  used  that  others  exercising 
ordinary  care  will  not  be  injured  thereby.    City  of  Joliet  v.  Seward,  267. 

Contributory. 

2.  As  to  standard  of  care  on  part  of  plaintiff.  In  an  action  by  a 
young  lady  against  a  city,  to  recover  damages  for  an  injury  based  upon 
the  negligence  of  the  defendant  in  not  keeping  a  sidewalk  in  repair, 
involving  the  question  of  the  plaintiff's  freedom  from  negligence,  instruc- 
tions which  do  not  refer  as  a  standard  of  caution  to  "what  ordinary  young 
ladies  would  do,"  but  to  the  conduct  of  "an  ordinarily  prudent  person," 
and  of  "a  woman  of  common  or  ordinary  prudence, "  are  not  faulty  in 
respect  to  the  standard  referred  to.   City  of  Blooming  ton  v.  Perdue,  329. 

3.  Of  evidence  as  tending  to  disprove  want  of  due  care  and  caution. 
In  a  suit  by  a  young  lady  against  a  city  to  recover  damages  for  an  injury 
to  the  uterus,  caused  by  a  fall  from  a  defective  sidewalk,  the  defendant 
proved  that  she  did  not  take  proper  care  of  herself  after  the  injury,  by 
remaining  quiet,  as  showing  negligence  on  her  part  increasing  the  injury. 
On  cross-examination  of  the  physicians  called  by  the  defence,  the  plain- 
tiff proved,  over  defendant's  objection,  that  an  unmarried  woman,  not 
acquainted  with  the  anatomy  of  the  injured  part,  could  not  be  expected 
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NEGLIGENCE.     Contributory.     Continued. 

to  act  as  promptly  and  intelligently  as  one  understanding  it,  or  as  a  med- 
ical man  would,  and  that  it  was  a  common  thing  for  women  to  suffer 
from  a  displacement  or  injury  of  the  organ  spoken  of,  without  themselves 
knowing  the  trouble:  Held,  that  there  was  no  error  in  allowing  the  evi- 
dence.    City  of  Blooming  ton  v.  Perdue,  329. 

NOTICE. 
Notice  by  lis  pendens. 

1.  Wliether  purchaser  affected  thereby.  A  party  who  procures 
another  to  purchase  land  under  a  deed  of  trust,  and  is  present  at  the 
trustee's  sale,  and  makes  no  objection  to  the  same,  or  sets  up  any  claim 
to  the  land,  will  be  estopped  from  denying  the  validity  of  such  sale.  In 
such  case  if  he  has  a  suit  pending  in  equity  to  set  aside  a  conveyance 
made  by  him  to  the  grantor  in  the  trust  deed,  it  will  not  be  allowed  to 
affect  the  purchaser  as  notice  by  Us  pendens.  Bradley  et  al.  v.  Luce 
et  al.  234. 

2.  Where  notice  has  been  served  upon  a  defendant  of  an  application 
to  have  set  aside  an  entry  of  satisfaction  of  the  judgment  against  him,  on 
the  ground  of  its  entry  by  inadvertence  and  mistake,  and  the  papers  and 
motion  to  set  aside  are  on  file  in  the  court  before  the  purchase  of  the  land 
by  a  third  person,  he  will  be  chargeable  with  notice  lis  pendens.  Burgett 
et  al.  v.  Paxton  et  al.  288. 

3.  To  what  time  it  relates.  The  amendment  of  a  bill  by  the  intro- 
duction of  new  matter  disconnected  with  the  original,  can  not  affect  any 
one  as  lis  pendens  until  allowed  and  filed.  It  can  not  relate  back  to  the 
date  of  the  filing  of  the  original  bill.     Bradley  et  al.  v.  Luce  et  al.  234. 

Notice  by  possession. 

4.  Where  one  occupies  land  under  a  tenant  of  another,  his  occupancy 
will  afford  no  notice  of  any  claim  he  may  have  to  the  same.    Ibid.  234. 

Dangerous  mode  of  excavating  in  streets. 

5.  By  blasting — of  notice  to  the  corporate  authorities.  Where  work 
upon  a  public  street  had  been  commenced  several  days  before  an  acci- 
dent caused  thereby,  and  the  street  was  much  used,  and  the  character  of 
the  work  was  such  that  the  city  authorities  doubtless  knew  that  it  could 
not  be  done  without  blasting,  it  was  held  no  error  to  instruct  the  jury,  in 
a  suit  against  the  city  for  negligence,  that  if  the  work  in  the  street  was 
being  done  in  such  a  manner  and  for  such  a  length  of  time  as  that  the 
city  authorities  should  have  known  of  it  if  they  had  exercised  reasonable 
care,  actual  notice  to  the  city  of  the  fact  such  work  was  being  done  was 
not  necessary  to  be  proven.     City  of  Joliet  v.  Seward,  267. 

OFFICE  AND  OFFICERS. 
Master  in  chancery. 

1.  A  woman  is  eligible  to  the  office.  See  MASTER  IN  CHAN- 
CERY, 1. 
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OFFICE  AND  OFFICEES.     Continued. 

Treasurer  op  commissioners  of  highways. 

2.  Of  his  compensation.  Blanchard  v.  Town  of  La  Salle,  278. 
See  FEES  AND  SALAKIES,  3,  4. 

School  treasurer. 

3.  Of  his  compensation — and  liability  for  moneys  collected.  See 
SCHOOLS,  1  to  4. 

School  trustees. 

4.  Liability  for  acts  of  the  treasurer.     See  SCHOOLS,  5. 
Process  as  a  protection  to  an  officer. 

5.  An  execution  issued  upon  a  judgment  which  is  merely  erroneous, 
is  not  void,  and  will  protect  the  officer  executing  it  as  fully  as  if  the  judg- 
ment were  not  erroneous.     Smith  v.  The  People,  445. 

6.  Effect  of  certified  copy  of  a  decree.     See  PEOCESS. 
Resisting  an  officer. 

7.  Who  exceeds  the  authority  conferred  by  the  writ — whether  cer- 
tain acts  constitute  the  offence.  Smith  v.  The  People,  445.  See 
CRIMINAL  LAW,  3,  4. 

OUTSTANDING   TITLE. 
Ln  ejectment — deed  of  trust.     See  EJECTMENT,  5. 

PARTIES. 
In  suit  against  treasurer  of  commissioners  of  highways. 

1.  Who  may  sue.  Where  a  treasurer  of  the  commissioners  of  high- 
ways of  a  town  refuses  to  pay  over  moneys  in  his  hands,  belonging  to 
the  town,  to  his  successor,  but  claims  the  same  as  his  own,  suit  against 
him  for  such  money  is  properly  brought  in  the  name  of  the  town.  The 
remedy  on  his  official  bond  does  not  exclude  suit  against  him  by  the 
town.     Blanchard  v.  Town  of  La  Salle,  278. 

In  case  of  bankruptcy. 

2.  Assignee  alone  can  sue  for  unpaid  subscriptions  due  bankrupt 
corporation.     See  BANKRUPTCY,  1. 

Persons  not  parties. 

3.  Not  bound  by  decree.     See  CHANCERY,  19. 

PARTITION. 
Of  the  defences  allowed. 

1.  The  same  whether  in  law  or  equity.  The  rights  of  the  parties  to 
a  suit  for  partition,  whether  brought  at  law  or  in  equity,  may  as  effect- 
ually be  enforced  in  one  forum  as  the  other.  The  only  difference  be- 
tween the  two  relates  to  the  mode  of  procedure.  Hopkins  et  al.  v, 
Medley  et  al.  509. 
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PAKTNEESHIP. 

AS  TO  THE  EXTENT  OF  A  PAKTNEESHIP. 

1.  Where  a  partner  in  a  warehouse  business  is  also  the  owner  and 
manager  of  a  wharfboat,  and  as  such  receives  fees  from  steamboats  for 
shipping  produce  on  such  boats  in  matters  not  connected  with  the  ware- 
house business,  the  other  partner  in  the  warehouse  business  will  have  no 
just  claim  upon  the  fund  arising  from  such  fees.  Northrup  v.  Phillips 
et  al.  449. 

Surviving  partners — and  representatives  of  deceased  partner. 

2.  Surviving  partner  as  a  purchaser — of  the  relation  between  sur- 
viving partners — and  between  a  surviving  partner  and  the  representa- 
tives of  the  estate  of  the  deceased  partner.  A  surviving  partner  can 
not  become  a  purchaser  of  the  property  of  the  firm  at  his  own  sale, — he 
can  not  thus  occupy  the  position  of  both  vendor  and  purchaser; — nor 
can  he  become  the  purchaser  of  such  property  from  a  co-trustee.  Kim- 
ball, Guardian,  v.  Lincoln  etal.  578. 

3.  But  this  rule  has  no  application  to  the  case  of  a  purchase  by  a  sur- 
viving partner  of  the  share  in  the  partnership  property  belonging  to  the 
estate  of  the  deceased  partner,  from  the  personal  representatives  of  the 
latter.  In  such  a  transaction  the  surviving  partner  is  not  to  be  consid- 
ered as  dealing  with  trust  property,  in  that  sense  which  would  bring  the 
sale  within  the  legal  prohibition.     Ibid.  578. 

4.  Sale  by  executor  of  a  deceased  partner  to  a  surviving  partner — 
what  will  j)ass  by  the  sale.  The  executor  of  a  deceased  partner  sold  to 
the  surviving  partner,  "all  the  interest  in  the  flour  mill  and  property  of 
the  firm,  which  the  testator  had  at  the  time  of  his  death,  or  which  the 
executor  then  had,  the  sale  to  include  the  debts  due  said  firm  by  account 
or  otherwise."  The  guardian  of  one  of  the  legatees  under  the  will  of 
the  testator,  filed  his  bill  in  chancery  against  the  executor  and  the  sur- 
viving partner,  for  an  account  of  certain  profits  which  it  was  alleged  had 
been  earned  by  the  firm  property  while  in  the  hands  of  the  surviving 
partner  subsequent  to  the  death  of  the  testator.  But  it  was  held,  that 
whatever  profits  had  been  thus  earned,  they  passed  by  the  sale  from  the 
executor  to  the  surviving  partner, — so  there  was  no  ground  for  an  ac- 
counting.    Ibid.  578. 

5.  Division  of  assets  between  surviving  partners  and  representatives 
of  deceased  partner.  Where  the  debts  of  a  partnership  have  been  paid, 
a  surviving  partner  and  the  representatives  of  the  deceased  partner  may 
properly  make  a  specific  division  of  the  remaining  assets  between  them,  if 
they  choose  to  settle  the  business  in  that  way.  So  where  an  executor  of 
a  deceased  partner,  upon  making  sale  of  the  interest  of  the  testator  in 
the  partnership  property  to  the  surviving  partner,  received  in  part  pay- 
ment a  chose  in  action,  it  was  held  no  ground  of  complaint  on  the  part 
of  a  legatee  under  the  will.     Ibid.  578. 


INDEX.  693 


PAUPERS. 
Of  their  support — by  counties,  cities,  etc. 

1.  The  duty  depends  upon  the  statute.  The  duty  of  supporting  pau- 
pers or  aiding  poor  people  may  be  imposed  by  the  General  Assembly  on 
cities  or  villages,  as  well  as  on  counties.  There  is  no  legal  presumption 
whether  such  duty  is  placed  upon  a  county  or  a  city  as  to  paupers  residing 
in  the  city,  but  it  is  purely  a  matter  of  statutory  enactment.  County  of 
Perry  v.  City  of  DuQuoin,  479. 

2.  Statute  as  to  counties  construed.  The  proviso  in  sec.  14,  ch.  107, 
Eev.  Stat.  1874,  in  respect  to  the  liability  of  counties  for  the  support  and 
relief  of  poor  and  indigent  persons,  has  application  only  to  counties  under 
township  organization,  leaving  the  liability  of  all  other  counties  for  such 
support  and  relief  clear  and  absolute.     Ibid.  479. 

3.  City  incorporation  law — as  to  duties  of  cities  and  towns.  Sec- 
tions 76,  77  and  78,  of  art.  5,  ch.  11,  Rev.  Stat.  1874,  entitled  "Cities, 
Villages  and  Towns,"  authorizing  municipal  authorities  "to  appoint  a 
board  of  health  and  prescribe  its  powers  and  duties,"  "to  erect  and  estab- 
lish hospitals  and  medical  dispensaries,  and  control  and  regulate  the 
same,"  and  "to  do  all  acts  and  make  all  regulations  which  may  be  neces- 
sary or  expedient  for  the  promotion  of  health  or  the  suppression  of  dis- 
ease, "  do  not  impose  any  legal  liability  upon  incorporated  cities,  towns 
and  villages  for  the  support  or  relief  of  paupers  or  indigent  persons 
residing  within  their  limits.  These  sections  relate  solely  to  the  preserva- 
tion of  health  within  the  corporations.     Ibid.  479. 

4.  The  statute  giving  aid  to  poor  persons  not  paupers,  construed. 
Section  24  of  the  Pauper  law,  in  the  revision  of  1874,  which  provides  for 
giving  assistance  to  persons  falling  sick  not  having  money  or  property  to 
pay  their  board,  etc.,  who  are  not  paupers  as  defined  by  law,  extends  and 
applies  to  two  classes  of  persons:  first,  non-residents;  and,  second,  resi- 
dents not  coming  within  the  definition  of  paupers.  That  part  of  the  sec- 
tion authorizing  the  sending  of  such  persons  to  their  homes,  applies  only 
to  non-residents  of  the  county.     Ibid.  479. 

5.  Where  county  fails  to  provide  rules  and  regulations.  A  county 
can  not  relieve  itself  from  its  legal  liability  to  support  paupers,  or  give 
assistance  to  indigent  persons  not  properly  paupers,  who  fall  sick,  not 
having  the  means  to  pay  for  food,  nursing,  etc.,  by  refusing  or  neglecting 
to  make  any  rules  and  regulations  on  the  subject.  The  requirement  that 
aid  shall  be  furnished,  "subject  to  such  rules  and  regulations  as  the  county 
board  may  prescribe,"  does  not  authorize  that  board  to  prescribe  unrea- 
sonable rules  or  regulations.     Ibid.  479. 

6.  This  provision  in  the  law  is  designed  for  the  benefit  of  the  county, 
and  if  the  defence  is  interposed,  in  an  action  to  recover  from  a  county 
expenses  incurred  by  a  city  in  furnishing  food,  medicines,  etc.,  to  a  poor 
person,  that  the  aid  furnished  was  not  pursuant  to  the  rules  and  regula- 
tions prescribed  by  the  county  board,  it  will  be  incumbent  on  the  county 
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PAUPEKS.  Of  their  suppokt — by  counties,  cities,  etc.  Continued. 
to  show  that  the  board  prescribed  reasonable  rules  and  regulations  on  the 
subject,  and  what  they  are.  County  of  Perry  v.  City  of  DuQuoin,  479. 
7.  Where  certain  poor  persons,  not  legal  paupers,  residing  in  the  city 
of  DuQuoin,  in  Perry  county,  took  the  small  pox,  a  contagious  disease,  so 
that  they  had  to  be  sent  to  the  pest  house  provided  by  the  city,  and  were 
not  proper  subjects  to  be  sent  to  the  county  poor  house,  and  application 
was  made  to  one  of  the  county  commissioners  for  aid  and  support  of  such 
sick  persons,  in  pursuance  of  a  rule  or  regulation  adopted  by  the  county 
board,  and  he  directed  the  city  authorities  to  go  on  and  furnish  food, 
medicine,  etc.,  promising  that  the  county  would  reimburse  it:  Held, 
that  while  this  was  not  evidence  of  a  contract,  it  was  evidence  of  a  com- 
pliance with  the  rule  prescribed  by  the  county  board,  and  that  the  county 
was  liable  to  the  city  for  the  money  expended  by  it  for  the  food,  nursing 
and  medicine  of  such  poor  persons  during  their  sickness.     Ibid.  479. 

PAYMENT. 
Proof  of  payment. 

1.  Whether  sufficient.  A  party  sold  to  a  school  district  a  lot  of  ground 
for  a  school  house,  in  1859,  for  $25,  and  on  an  old  book  which  he  kept 
while  treasurer  of  the  trustees  of  schools  of  that  district  this  entry  was 
found:  "1860,  Feb.  18.  By  cash  paid  F.  F.  (the  party)  on  directors'  order 
No.  2,  $25,"  and  the  proof  showed  that  possession  of  the  lot  was  taken, 
and  the  same  occupied  since  1859:  Held,  in  the  absence  of  other  evi- 
dence that  the  money  was  paid  for  something  else,  it  would  be  presumed 
that  the  payment  was  for  the  lot.    Frick  et  al.  v.  Trustees  of  Schools,  167. 

Payment  of  a  judgment. 

2.  Will  not  operate  as  a  release  of  errors.  See  PRACTICE  IN 
THE  SUPREME  COURT,  6,  7. 

Application  of  payments. 

3.  On  an  usurious  contract.  Woolley  et  al.  v.  Alexander  et  al.  188. 
See  USUEY,  5. 

PERSONAL  PROPERTY.  See  REAL  AND  PERSONAL  PROPERTY,  1. 

PLEADING. 

Of  the  declaration. 

1.  In  suit  to  recover  rent  from  a  tenant  holding  over.  In  an  action 
by  a  landlord  against  a  tenant  who  holds  over  after  the  expiration  of  his 
term,  to  recover  rent  according  to  -the  terms  of  the  prior  lease,  it  is  not 
necessary  to  allege  in  the  declaration  the  election  or  assent  of  the  land- 
lord to  the  alleged  tenancy  for  another  term.  That  is  shown  by  his 
bringing  suit  for  the  rent.     Clinton  Wire  Cloth  Co.  v.  Gardner  et  al.  151. 

Defects  cured  after  verdict. 

2.  But  if  the  omission  to  aver  the  election  or  assent  of  the  landlord  in 
such  case  were  to  be  considered  a  defect  in  the  pleading,  it  would  be 
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PLEADING.    Defects  cubed  aftee  veedict.     Continued. 

such  a  defect  as  would  be  cured  after  verdict.     Clinton  Wire  Cloth  Co. 
v.  Gardner  et  al.  151. 
Statute  of  Limitations. 

3.    Must  be  specially  pleaded  in  order  to  be  availed  of.     Barsiow 
et  at  v.  McLachlan  et  al.  641. 

PLEADING  AND  EVIDENCE. 
Peoving  contents  of  lost  deed. 

Not  allowed  when  profert  is  made — in  a  suit  on  covenant  of  war- 
ranty in  the  deed.     Dugger  et  al.  v.  Oglesby,  405.     See  EVIDENCE,  8. 

POOE  PEESONS. 
Who  aee  not  paupees. 

Giving  aid  to  them  by  municipal  corporations.  See  PAUPEES, 
4  to  7. 

POSSESSION. 
Possession  of  land. 

1.  As  evidence  of  title — in  ejectment.     See  EJECTMENT,  4. 
Notice  by  possession. 

2.  Where  one  occupies  land  under  the  tenant  of  another.  See 
NOTICE,  4. 

POWEES. 
Compelling  the  exeecise  of  a  poweb. 

And  herein,  of  supplying  a  defective  execution  of  a  power,  for  the 
benefit  of  creditors.     See  CHANCEEY,  20,  21. 

PEACTICE. 
Impeopee  eemaeks  by  State's  attoeney. 

1.  On  trial  of  criminal  case.  Where  one  is  put  upon  trial  for  a 
grave  crime  involving  his  liberty  or  life,  it  is  highly  improper  for  the 
prosecutor  to  do  or  say  anything  the  only  effect  of  which  is  to  inflame 
the  passions  or  arouse  the  prejudices  of  the  jury  against  the  accused, 
without  throwing  any  light  on  the  case.     Earll  v.  The  People,  123. 

2.  Duty  of  court  to  suppress  improper  remarks.  It  is  the  duty  of 
the  court,  on  its  own  motion,  promptly  to  suppress  any  attempt  on  the 
part  of  counsel  for  the  People  to  bring  irrelevant  matters  into  a  case, 
merely  for  the  purpose  of  exciting  the  prejudices  of  a  jury.     Dbid.  123. 

Time  to  make  objection. 

3.  To  improper  remarks  by  State's  attorney  on  trial  of  criminal 
case.  On  the  trial  of  one  for  murder  in  attempting  to  produce  a  miscar- 
riage, the  State's  attorney  read  to  the  jury,  from  the  Eeports,  a  similar 
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PKACTICE.     Time  to  make  objection.     Continued. 

prosecution  against  the  accused,  and  commented  upon  the  facts  of  that 
case,  and  denounced  the  accused  as  a  "red-handed  abortionist,"  without 
objection  on  the  part  of  the  defence:  Held,  that  while  this  was  a  grave 
breach  of  professional  duty,  and  highly  unjust  to  the  accused,  it  could 
not  avail  on  error,  for  the  reason  no  objection  was  made  and  exception 
taken  on  the  trial.     Earll  v.  The  People,  123. 

4.  The  law  will  not  permit  counsel  to  sit  silently  by  and  witness 
irregularities,  without  any  effort  to  prevent  the  same  in  the  court  where 
they  occur,  and  then  take  advantage  of  them  in  a  court  of  review.  Ibid. 
123. 

5.  To  deposition.  Where  no  objections  to  a  deposition,  or  any  part 
of  it,  are  filed  in  the  circuit  court,  and  no  motion  entered  to  suppress 
or  exclude  the  same,  the  party  can  not  assign  for  error  the  admission  of 

-  such  deposition  in  evidence,  although  numerous  objections  may  have 
been  made  before  the  officer  taking  the  same.  First  National  Bank 
of  Winona  v.  Pierce  et  al.  Exrs.  272. 

AS  TO  GENEBAL  AND  SPECIFIC  OBJECTIONS. 

6.  The  rule  requiring  a  specific  objection  to  evidence  to  be  made  on 
the  trial,  applies  only  in  cases  where  the  objection,  if  specifically  pointed 
out,  might  be  obviated.  It  has  no  application  to  a  case  where  the  objec- 
tion could  not,  under  any  circumstances,  be  remedied.  A  general  objec- 
tion is  sufficient  to  exclude  evidence  that  is  not  admissible  under  any 
circumstances.     Sidwell  v.  Schumacher,  426. 

7.  A  general  objection' to  evidence  which  is  incompetent  in  any  event, 
is  sufficient.     Hardin  v.  Forsythe  et  al.  312. 

Asking  leading  questions  of  a  witness. 

8.  Whether  allowable.     See  EVIDENCE,  1,  2,  3. 

PKACTICE  IN  THE  SUPKEME  COUET. 

Assignment  of  ebboe. 

1.  Whether  sufficiently  definite.  An  assignment  of  error  in  a  chancery 
suit,  that  "the  records  and  proceedings  are  otherwise  uncertain,  unjust 
and  illegal,"  is  sufficiently  definite  to  present  for  consideration  objections 
to  the  decree  and  proceedings  touching  their  legality  and  regularity. 
Blair  v.  Reading  et  al.  600. 

What  may  be  assigned  as  eebob. 

2.  As  to  allowance  of  alimony — or  modifying  the  same.  Although 
the  statute  has  vested  courts  granting  divorces  with  large  discretion  in 
respect  to  the  allowance  of  alimony,  and  in  the  making  of  such  altera- 
tions concerning  the  same  as  shall  appear  to  be  reasonable  and  proper,  it 
is  a  judicial  discretion  subject  to  review  in  an  appellate  court,  so  as  to 
prevent  any  abuse  in  its  exercise.     Stillman  v.  Stillman,  196. 
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PKACTICE  IN  THE  SUPBEME  COUKT. 

"What  may  be  assigned  as  eeeoe.     Continued. 

3.  On  appeal  from  an  Appellate  Court — as  to  errors  not  assigned 
in  that  court*  Where  one  party  prosecuted  a  writ  of  error  from  the 
Appellate  Court  to  an  inferior  court,  if  the  defendant  in  error  in  that  case 
presented  the  same  question  as  presented  by  him  on  a  writ  of  error  after- 
wards sued  out  by  him  from  this  court,  or  if  it  was  his  duty  to  have 

.  caused  it  to  be  presented,  by  cross-errors,  the  judgment  of  affirmance  on 
the  prior  writ  of  error  will  be  a  bar  to  the  error  assigned  on  the  second, 
otherwise  it  will  not  be  a  bar.  Page  et  al.  v.  The  People  ex  rel.  Weber, 
418. 

4.  An  alleged  error  of  the  circuit  court  not  assigned  for  error  in  the 
Appellate  Court,  can  not  be  urged  in  this  court.  It  comes  too  late. 
Hyslop  et  al.  v.  Finch,  171. 

Ceoss-eeeoes.  f 

5.  Optional — effect  on  right  to  second  writ  of  error.  An  appellee  or 
defendant  in  error,  under  the  statute,  may  assign  cross-errors,  if  he  sees 
fit,  or  may  prosecute  an  appeal  or  writ  of  error  separate  and  independent 
of  that  of  his  adversary,  if  he  does  not  assign  cross-errors.  If  he  assigns 
cross-errors,  however,  he  can  not  himself  afterwards  prosecute  a  writ  of 
error  upon  the  same  record.  Page  et  al.  v.  The  People  ex  rel.  Weber, 
418. 

Belease  ofeeeoes. 

6.  Effect  of  payment  of  judgment.  The  payment  of  a  judgment  for 
taxes  against  lands  before  the  delivery  of  any  precept  of  sale  to  the  col- 
lector, is  not  any  release  of  errors  in  the  proceedings,  and  will  not  bar  the 
prosecution  of  a  writ  of  error  to  reverse  the  judgment.     Ibid.  418. 

7.  The  payment  or  satisfaction  of  a  judgment  against  a  party  is  never 
a  bar  to  a  writ  of  error,  even  though  no  restitution  can  follow  the  reversal 
as  a  legal  consequence,  and  no  costs  can  be  recovered.  An  erroneous 
judgment  against  him  is  an  injury  per  se,  from  which  the  law  will  intend 
he  is  or  will  be  damnified  by  its  remaining  unreversed.     Ibid.  418. 

8.  Of  the  proper  judgment  if  the  plea  be  bad.  Where  a  plea  of 
release  of  errors,  on  demurrer  thereto,  is  adjudged  bad,  a  judgment  of 
reversal  must  be  entered  thereon.     Ibid.  418. 

Enteeing  deceee  in  Sueeeme  Couet. 

9.  Where  a  decree  o'f  foreclosure  of  a  mortgage  was  reversed  as  to  a 
solicitor's  fee  allowed  by  the  court,  and  in  all  other  respects  affirmed,  a 

*  Further  on  this  subject,  see  Redlich  v.  Bauerlee,  98  111.  134;  Litchten- 
stadt  v.  Rose,  id.  643;  Thayer  v.  Peck,  93  id.  357. 

f  Where  the  appellee  in  the  Appellate  Court  fails  to  assign  cross-errors  in 
that  court  as  to  the  ruling  of  the  trial  court,  he  will  not  be  allowed  to  do  so 
in  this  court  on  an  appeal  from  the  Appellate  Court.  Diversey,  Admx.  v. 
Johnson,  Admr.  93  111.  547. 
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PKACTICE  IN  THE  SUPEEME  COURT. 
Entering  decree  in  Supreme  Court.     Continued. 

decree  was  entered  in  this  court  in  favor  of  the  mortgagor  against  the 
mortgagee  for  the  amount  of  such  fee,  with  six  per  cent  interest  from  the 
date  of  sale.     Soles  v.  Sheppard,  616. 

PROCESS. 
What  is  process— and  its  requisites. 

1.  As  to  certified  copy  of  a  decree.  An  officer  cannot  seize  property 
replevied  and  return  the  same  to  the  defendant  in  replevin,  except  under 
process.  A  certified  copy  of  a  decree  directing  him  to  do  so  is  not  pro- 
cess, within  the  meaning  of  the  constitution,  which  requires  all  process 
to  run  in  the  name  of  the  People.     Blair  v.  Reading  et  al.  600. 

2.  A  special  execution  for  the  sale  of  mortgaged  premises,  issued 
under  a  judgment  of  foreclosure  by  scire  facias,  is  process,  within  the 
meaning  of  the  constitutional  provision  requiring  all  process  to  run  in 
the  name  of  the  People.  Such  provision  is  mandatory,  and  not  merely 
directory.     Sidwell  v.  Schumacher,  426. 

Whether  process  is  void. 

3.  As  not  having  statutory  requisites.  Where  the  law  expressly 
directs  that'  process  shall  be  in  a  specified  form,  and  issued  in  a  particu- 
lar manner,  such  a  provision  is  mandatory,  and  a  failure  on  the  part  of 
the  officer  whose  duty  it  is  to  issue  it,  to  comply  with  the  law  in  that 
respect,  will  render  such  process  void.  The  law-making  power  has  the 
right  to  say  of  what  process  shall  consist,  and  where  it  has  declared  that 
it  shall  be  of  a  specified  form,  by  implication  all  other  forms  are  prohib- 
ited.    Ibid.  426. 

Sales  under  void  and  voidable  process. 

4.  Of  the  distinction — as  to  the  effect.     See  SALES,  8,  9. 

AS  A  PROTECTION  TO  AN  OFFICER. 

5.  Execution  issued  upon  a  judgment  ichich  is  merely  erroneous. 
See  OFFICE  AND  OFFICERS,  5. 

Officer  exceeding  his  authority. 

6.  Is  a  trespasser — and  how  far  he  may  be  resisted.  See  CRIMI- 
NAL LAW,  3,  4. 

PURCHASERS. 

Who  may  become  a  purchaser. 

1.  As  to  a  surviving  partner — and  of  the  relation  between  surviving 
partners — and  between  a  surviving  partner  and  the  representatives  of 
the  estate  of  the  deceased  partner.     See  PARTNERSHIP,  2,  3,  4. 

2.  An  executor  or  administrator  has  no  right  to  ptirchase  real  estate 
of  his  testator  or  intestate  at  his  own  sale,  either  directly,  or  indirectly 
through  an  agent.  Such  a  purchase  is  not  void,  however,  but  only  void- 
able by  the  heirs  or  devisees.    Ebelmesser  et  al.  v.  Ebelmesser  et  al.  541. 
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PUECHASEES.     Who  may  become  a  purchaser.     Continued. 

3.  Of  the  terms  and  conditions  of  setting  aside  an  administrator's 
sale  of  land  on  the  ground  of  his  being  the  purchaser.  See  CHAN- 
CEEY,  24,  25,  26. 

4.  At  a  sale  of  land  for  taxes — who  may  become  a  purchaser.  See 
TAXATION  AND  TAX  TITLES,  3,  4,  5. 

Purchaser  with  notice  oe  prior  lien. 

5.  Will  hold  subject  to  the  lien.  If  an  execution  issued  upon  a  judg- 
ment is  erroneously  returned,  by  inadvertence  or  mistake,  as  satisfied, 
and  an  entry  of  satisfaction  is  entered  upon  the  judgment  and  execution 
dockets,  a  purchaser  of  land  which  is  subject  to  the  lien  of  such  judg- 
ment, who  has  notice  that  such  judgment  is  not  in  fact  satisfied,  will 
take  subject  to  such  lien,  and  can  not  have  a  sale  under  the  judgment 
enjoined.     Burgett  et  al.  v.  Paxton  et  al.  288. 

Purchaser  without  notice. 

6.  Protected  against  equity.  A  person  who  loans  money  and  takes 
a  mortgage  or  deed  of  trust  to  secure  the  loan  on  land,  without  notice  of 
any  equity  in  a  third  person  in  the  premises,  the  record  showing  title  in 
the  mortgagor,  will  be  protected  against  the  right  of  one  to  have  the 
mortgagor's  title  set  aside.     Bradley  et  al.  v.  Luce  et  al.  234. 

Fraud  oe  prior  grantee. 

7.  Effect  upon  subsequent  purchaser  without  notice— pendency  of 
suit  to  set  aside  the  fraudulent  transaction.  A  bill  to  set  aside  a  con- 
veyance of  land  for  fraud  on  the  part  of  the  grantee,  which  can  only  be 
done  subject  to  the  rights  of  a  subsequent  incumbrancer,  who  had  ac- 
quired a  lien  on  the  land  in  good  faith,  without  notice  of  the  fraud,  will 
not  affect  a  title  acquired  under  the  incumbrance,  and  a  purchaser  may 
safely  acquire  such  title,  notwithstanding  the  pendency  of  such  bill. 
Ibid.  234. 

8.  Where  subsequent  purchaser  will  not  be  protected.  Where  a 
party,  after  having  procured  a  conveyance  of  land  to  him  through  fraud, 
conveyed  the  same  to  a  third  person,  and  the  latter  on  the  same  day  con- 
veyed to  the  wife  of  the  former,  and  another  person  having  acquired  the 
title  to  the  land  under  a  sale  under  a  deed  of  trust  for  the  benefit  and  in 
trust  for  the  original  owner,  conveyed  the  same  to  certain  other  parties 
to  secure  a  debt  due  them,  with  the  understanding  the  balance  was  to  go 
to  the  wife  of  the  fraudulent  grantee:  Held,  on  bill  by  the  original 
owner,  that  the  proceeds  of  the  land  to  be  paid  over  to  the  wife  of  the 
fraudulent  grantee  might  be  reached,  as  there  was  no  evidence  she  was  a 
purchaser  in  good  faith.     Ibid.  234. 

Where  payment  has  not  been  made. 

9.  Purchaser  not  protected.  A  purchaser  of  land  who  has  not  paid 
or  advanced  anything  on  his  purchase,  can  not  claim  protection  as  an 
innocent  purchaser,  except  so  far  as  the  parties  through  whom  he  claims 
may  have  equities.     Burgett  et  al.  v.  Paxton  et  al.  288. 


700  INDEX. 


PUECHASEES.     Continued. 
Purchaser  from  trustee. 

10.  With  knowledge  that  the  trustee  is  intending  to  misapply  the 
fund — holds  subject  to  the  right  of  cestui  que  trust.  Union  Mutual 
Life  Ins.  Co.  v.  Spaids  et  al.  249.  See  TEUSTS  AND  TEUSTEES, 
4,  5. 

Purchaser  under  sale  in  bankruptcy. 

11.  Effect  of  a  redemption  by  him  from  a  prior  mortgage  given  by 
the  bankrupt — as  respects  a  junior  lien.  Burgett  et  al.  v.  Paxton  etal. 
288.     See  EEDEMPTION,  1. 

EAILEOADS. 

Eatlroads  as  public  highways. 

1.  Private  switch  from  railroad  is  not  a  public  way.  A  private 
'switch  from  a  railroad  to  coal  lands,  which  is  not  owned  by  the  railway 
company,  but  by  individuals  for  their  own  private  use,  is  not  a  public 
highway,  within  the  meaning  of  section  12,  article  11,  of  the  constitu- 
tion, and  therefore  is  not  free  to  all  persons  for  the  transportation  of 
their  persons  and  property  thereon.  That  section  applies  only  to  public 
railroads.    .Koelle  et  al.  v.  Knecht  et  al.  396. 

EEAL  AND  PEESONAL  PEOPEETY. 
Detached  portions  of  machinery. 

1.  Whether  appurtenant  to  the  premises.  "Where  a  portion  of  the 
machinery  in  a  mill,  calleM  a  "heater,"  has  been  detached,  and  another 
piece  substituted  for  it,  the  portion  so  detached  was  considered  not 
appurtenant  to  the  premises  so  as  to  be  embraced  in  a  judgment  in  an 
action  of  forcible  detainer  for  the  possession  of  the  mill  property. 
Smith  v.  The  People,  445. 

EECOEDING  ACT. 
Purchaser  from  judgment  debtor. 

1.  Satisfaction  of  one  of  two  judgments  rendered  for  the  same 
demand.  It  does  not  follow,  where  two  judgments  have  been  obtained, 
in  part  against  different  parties,  on  account  of  the  same  claim,  that  a 
satisfaction  of  one  is  necessarily  a  satisfaction  of  the  other,  within  the 
meaning  of  our  recording  laws.     Burgett  et  al.  v.  Paxton  et  al.  288. 

2.  Where  there  are  two  judgments  for  the  same  demand,  the  second 
being  upon  an  appeal  bond  given  in  the  first  case,  and  the  records,  by  an 
erroneous  entry,  show  the  satisfaction  of  the  latter  judgment  only,  a 
purchaser  of  land  of  the  judgment  debtor  will  buy  at  his  peril.  The 
records  must  affirmatively  show  a  satisfaction  of  both  judgments,  or 
there  must  be  an  actual  satisfaction  and  discharge  of  both,  before  a 
purchaser  may  safely  buy.     Ibid.  288. 
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REDEMPTION. 

BY  WHOM — TO  BE  AVAILING. 

1.  As  to  one  claiming  through  a  sale  by  an  assignee  in  bankruptcy 
— effect  upon  a  junior  judgment  lien.  A  judgment  at  law  became  a  lien 
upon  the  debtor's  land,  subject  to  a  preexisting  mortgage.  Subsequently 
the  debtor  was  declared  a  bankrupt,  and  the  land  was  sold  by  the  assignee 
in  bankruptcy.  A  remote  claimant  under  the  sale  by  the  assignee  redeemed 
from  a  sale  under  the  mortgage.  It  was  held,  the  only  effect  of  such 
redemption  from  the  mortgage  sale  was  to  defeat  the  title  of  the  pur- 
chaser under  it,  and  leave  the  premises  subject  to  the  lien  of  the  judg- 
ment, in  the  same  way  as  if  the  redemption  had  been  made  by  the 
bankrupt  (the  mortgagor)  himself.     Burgett  et  al.  v.  Paxton  et  al.  288. 

RELEASE. 

Release  of  surety. 

Extension  of  time  to  principal.     See  SURETY,  1. 

RELEASE  OF  ERRORS.  See  PRACTICE  IN  THE  SUPREME  COURT, 

6,  7,  8. 

REMAINDER. 
Whether  vested  or  contingent.     See  WILLS,  3,  4,  5. 

REMEDIES. 
By  creditor  of  corporation  against  stockholders. 

1.  Remedy  at  law  or  in  chancery.     See  CORPORATIONS,  2. 

AS  TO  LAND  IN  ADVERSE  POSSESSION. 

2.  Remedy  in  ejectment — not  by  bill  to  remove  a  cloud  upon  title. 
See  CHANCERY,  12. 

Licensing  gambling  on  fair  grounds. 

3.  Of  the  remedies  against  Fair  Associations  which  grant  such 
licenses.  Cope  v.  District  Fair  Association  of  Flora,  489.  See  IN- 
JUNCTIONS, 1;  FAIR  ASSOCIATION,  1. 

REPEAL  OF  STATUTES.     See  STATUTES,  3,  4. 

RESCISSION  OF  CONTRACTS. 
For  fraud.     See  CONTRACTS,  3. 

RIGHT  OF  WAY. 
Whether  appurtenant  to  land. 

And  also,  whether  a  right  of  way  appurtenant  is  capable  of  aliena- 
tion.    Kozlle  et  al.  v.  Knecht  et  al.  396.     See  CONVEYANCES,  3,  4. 
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SALES. 
Judicial  sales. 

1.  Levy  upon  stockholder's  shares  on  execution,  and  sale  thereof — 
as  to  the  manner  of  proceeding .  The  secretary  of  a  private  corporation 
is  a  proper  officer  of  the  company  with  whom  to  leave  a  copy  of  an  exe- 
cution by  a  sheriff,  in  order  to  effect  a  levy  upon  the  shares  of  a  stock- 
holder in  the  company.  The  word  "clerk,"  in  the  statute,  means  the 
officer  having  the  custody  of  the  books  and  records  of  the  company,  and 
the  word  "secretary"  is  but  another  name  for  the  same  officer.  People 
ex  rel.  Adams  v.  The  Goss  &  Phillips  Manf.  Co.  et  al.  355. 

2.  The  statute  requiring  an  attested  copy  of  an  execution  to  be  deliv- 
ered to  the  clerk,  etc.,  of  a  corporation,  as  a  prerequisite  to  a  levy  upon 
the  shares  of  stock  held  by  the  defendant  in  execution  in  the  corpora- 
tion, does  not  require  the  clerk  of  the  court  to  verify  such  copy,  and 
attest  it  by  the  seal  of  the  court.     The  sheriff  holding  the  execution  may 

'  properly  certify  to  the  correctness  of  the  copy.     Ibid.  355. 

3.  A  copy  of  an  execution  directed  to  the  sheriff  of  a  certain  county, 
delivered  by  him  to  the  clerk  of  a  corporation,  having  indorsed  upon  it 
the  words:  "the  within  is  a  true  copy  of  the  execution  and  fee  bill  in  my 
hands,  under  which  J  have  seized  the  shares  of  stock  of  the  within  named 
defendant,"  etc.,  but  not  signed  by  the  sheriff,  is  officially  verified  or 
attested,  within  the  requirement  of  the  statute  relating  to  levy  on  shares 
of  stock  in  corporations.  The  language  identifies  the  maker  of  the 
indorsement.     Ibid.  355. 

4.  The  purchaser  of  stock  in  a  corporation,  at  sheriff's  sale,  has  a  right, 
under  the  statute,  on  leaving  with  the  officer  of  the  corporation  whose 
duty  it  is  to  record  transfers  of  shares,  within  fifteen  days  after  the  sale, 
an  attested  copy  of  the  execution  and  of  the  return  thereon,  to  have  the 
corporation  consent  to  hold  possession  of  the  stock  for  him,  and  to  have 
his  title  made  manifest  by  the  necessary  transfer  upon  the  books,  and  by 
the  issue  of  new  stock  certificates  directly  to  him,  for  the  shares  sold  to 
him.    Ibid.  355. 

5.  An  actual  levy  upon  shares  of  stock  held  by  a  debtor  in  a  corpora- 
tion is  accomplished  by  the  sheriff,  where  he  has  exhibited  to  the  keeper 
of  the  stock  books  of  the  corporation  his  execution,  and  on  demand,  for 
the  purpose  of  levy,  has  procured  and  received  from  the  corporation  "a 
certificate  of  the  number  of  shares  or  amount  of  interest  held  by  the 
judgment  debtor,"  and  has  indorsed  upon  his  execution  a  statement  that 
the  shares  named  in  the  certificate  are  taken  in  execution,  or  levied  upon. 
When  the  sheriff  delivers  to  the  proper  officer  of  the  corporation  an 
attested  copy  of  the  execution,  the  stock  of  the  debtor  shall  be  consid- 
ered as  seized  on  execution.    This  is  only  a  constructive  levy.    Ibid.  355. 

6.  The  officer  of  a  corporation  may  have  the  right,  before  giving  to 
the  sheriff  a  certificate  of  the  shares  held  by  the  judgment  debtor,  to 
require  not  only  an  exhibition  of  the  execution,  but  also  an  attested  copy 
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of  the  execution,  as  a  voucher  for  his  act  in  surrendering  to  the  sheriff 
the  shares  of  stock  to  be  levied  upon.  But  the  right  to  such  voucher 
may  be  waived  by  the  corporation,  and  this  is  done  by  giving  the  certifi- 
cate of  the  debtor's  shares  to  the  sheriff.  The  giving  such  certificate  is  a 
waiver  of  any  defect  in  the  attestation  of  the  copy  of  the  execution  deliv- 
ered. People  ex  rel.  Adams  v.  The  Goss  &  Phillips  Manf.  Co.  et  al. 
355. 

7.  Sale  of  lands  en  masse — for  inadequate  price.  While  inadequacy 
of  price  alone  on  an  execution  sale  may  not  be  ground  for  equitable 
relief,  yet  when,  in  addition  to  inadequacy  of  price,  irregularities  in  the 
sale  occur,  such  as  selling  several  tracts  or  lots  of  land  in  gross,  without 
first  offering  them  separately,  equity  will  interfere  and  vacate  the  sale. 
In  this  case  over  500  acres  of  land,  worth  $25,000  to  $30,000,  were  sold 
en  masse  for  $704.     Bradley  et  al.  v.  Luce  et  al.  234. 

8.  Distinction  as  to  sale  under  void  and  voidable  process.  If  the 
process  under  which  real  estate  is  sold  is  void,  it  is  not  amendable  to  sus- 
tain the  sale,  and  the  sale  will  be  void;  but  if  the  writ  is  only  voidable, 
and  therefore  merely  erroneous,  the  sale  will  be  good  until  set  aside  by  a 
direct  proceeding  for  that  purpose,  and  can  not  be  questioned  in  a  col- 
lateral proceeding.     Sidwell  v.  Schumacher,  426. 

9.  A  sale  of  land  under  an  execution,  general  or  special,  that  does  not 
run  in  the  name  of  the  People,  or  that  is  not  under  the  seal  of  the  court, 
or  that  is  not  signed  by  the  clerk,  or  directed  to  the  proper  officer,  is 
absolutely  void,  and  may  be  successfully  resisted  in  any  kind  of  a  pro- 
ceeding, or  in  any  forum  in  which  the  question  may  arise.     Ibid.  426. 

10.  Setting  aside  administrator's  sale  of  land  on  the  ground  of  his 
being  the  purchaser — of  the  terms  and  conditions,  and  the  proper 
decree.     See  CHANCERY,  24,  25,  26. 

11.  Interest  of  tenant  by  the  curtesy  subject  to  sale  on  execution. 
See  CURTESY,  1. 

12.  Execution  of  master's  deed  after  the  death  of  the  party.  See 
MASTER'S  DEED,  1. 

Sale  by  an  executoe. 

13.  Inadequacy  of  price.  Mere  inadequacy  of  price,  in  the  absence 
of  fraud,  is  not  enough  to  impeach  an  executor's  sale  of  property  of  the 
estate.     Kimball,  Guardian,  v.  Lincoln  et  al.  578. 

Sale  under  deed  of  trust. 

14.  As  to  the  manner  of  making  sale — sale  en  masse.  Cassidy  v. 
Cook  et  al.  385.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  6,  7. 

SATISFACTION  OF  JUDGMENT. 
Where  there  are  two  judgments  for  same  demand. 

1.  Effect  of  satisfaction  of  one— purchaser — recording  act.  It  does 
not  follow,  where  two  judgments  have  been  obtained,  in  part  against  dif- 
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ferent  parties,  on  account  of  the  same  claim,  that  a  satisfaction  of  one  is 
necessarily  a  satisfaction  of  the  other,  within  the  meaning  of  our  record- 
ing laws.     Burgett  et  al.  v.  Paxton  et  al.  288. 

2.  Where  there  are  two  judgments  for  the  same  demand,  the  second 
being  upon  an  appeal  bond  given  in  the  first  case,  and  the  records,  by  an 
erroneous  entry,  show  the  satisfaction  of  the  latter  judgment  only,  a  pur- 
chaser of  land  of  the  judgment  debtor  will  buy  at  his  peril.  The  records 
must  affirmatively  show  a  satisfaction  of  both  judgments,  or  there  must 
be  an  actual  satisfaction  and  discharge  of  both,  before  a  purchaser  may 
safely  buy.     Ibid.  288. 

SCHOOLS. 

School  treasurer. 

•  1.  Of  his  compensation.  The  statute  in  express  terms  prohibits  the 
allowance  of  any  pay  to  a  school  treasurer  for  the  performance  of  any 
duty  imposed  on  him  by  law,  over  and  above  the  compensation  fixed  by 
the  board  of  trustees  before  his  appointment.  Lovingston  et  al.  v.  The 
Board  of  Trustees,  564. 

2.  Where  a  treasurer  of  a  school  township  procured  from  an  incorpo- 
•   rated  city  its  bonds  for  an  indebtedness  due  from  it  to  the  school  fund, 

which  he  negotiated,  and  realized  the  money,  it  was  held,  that  he  was 
entitled  to  no  extra  compensation  for  such  services,  and  that  if  he  was, 
an  allowance  of  fifteen  per  cent,  making  a  sum  of  $1500,  was  exorbitant 
in  the  extreme.     Ibid,.  564. 

3.  Of  his  duties.  It  is  the  duty  of  a  school  township  treasurer  to 
demand,  receive  and  safely  keep,  according  to  law,  all  moneys,  books 
and  papers  of  every  description  belonging  to  his  township,  and  where  a 
city  is  liable  to  the  school  fund  for  moneys  received  for  license  fees,  it 
is  his  duty  to  receive  the  same,  and  he  has  no  authority  to  receive  city 
warrants  in  lieu  of  money,  or  to  procure  the  issue  of  city  bonds  for  the 
same,  and  sell  the  same  at  a  discount.  If  he  receives  city  orders  on  its 
treasurer,  it  is  his  duty  to  demand  the  money,  and  if  necessary  to  sue 
and  recover  judgment  for  the  amount,  and  take  steps  for  its  collection. 
Ibid.  564. 

4.  Liability  for  moneys  collected,  even  though  not  legally  belonging 
to  the  fund.  Even  if  the  school  fund  of  a  township  is  not  entitled  to 
receive  from  an  incorporated  city  a  portion  of  its  revenues  derived  from 
the  license  of  dram-shops,  yet  if  its  treasurer  collects  and  receives  the 
same  he  will  be  liable  to  the  board  of  trustees  for  the  same.  To  enable 
the  trustees  to  refund  it,  tbey  must  have  the  money  to  enable  them  to  do 
so,  if  the  collection  is  illegal.     Ibid.  564. 

School  trustees. 

5.  Responsibility  for  conduct  of  the  treasurer.  To  make  the  trus- 
tees of  schools  liable,  under  section  64  of  the  School  law,  for  the  wrong- 
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ful  act  or  neglect  of  duty  by  their  treasurer,  such  act  or  neglect  must  be 
required  by  an  order  of  the  board  entered  upon  their  journal,  and  signed 
by  the  president  and  clerk.  The  section  being  highly  penal,  to  render 
the  trustees  liable  the  provisions  of  the  statute  must  be  strictly  fulfilled. 
Lovingston  et  al.  v.  The  Board  of  Trustees,  564. 

SPECIAL  ASSESSMENTS. 
What  property  subject  theeeto. 

1.  Land  dedicated  by  the  owner  as  a  park,  to  the  trustees  of  a 
town,  "for  the  benefit  of  the  owners  of  lots  fronting  on  the  same,"  "to  be 
ornamented  and  improved  in  such  manner  as  a  majority  of  such  owners 
shall  desire,"  is  neither  a  public  park,  nor  the  property  of  the  town.  It 
remains  private  property,  and  it  is  subject  to  taxation  and  special  assess- 
ments under  the  general  laws.  A  municipal  corporation  can  not  hold 
private  property  in  trust  for  private  persons,  so  as  to  exempt  it  from  the 
imposition  of  taxes  or  special  assessments  under  general  laws.  McChes- 
ney  et  al.  v.  The  People  ex  rel.  Johnson,  216. 

As  to  the  manner  of  assessment. 

2.  Of  the  mode  of  providing  means  to  pay  the  cost  of  local  im- 
provements— constitutionality  of  the  statute.  Section  9  of  article  9  of 
the  constitution  provides:  "The  General  Assembly  may  vest  the  cor- 
porate authorities  of  cities,  towns  and  villages  with  power  to  make  local 
improvements  by  special  assessments,  or  by  special  taxation  of  con- 
tiguous property,  or  otherwise."  Section  1  of  article  9  of  the  act  relat- 
ing to  "Cities  and  Villages"  declares,  that  by  that  act  cities  and  villages 
are  "vested  with  power  to  make  local  improvements  by  special  assess- 
ments, or  by  special  taxation,  or  both,  of  contiguous  property,  or 
general  taxation,  or  otherwise,  as  they  shall  by  ordinance  prescribe." 
The  language  of  the  statute  is  substantially  that  of  the  constitution,  and 
is  not  regarded  as  any  broader  in  its  effect  and  meaning.  Falch  et  al.  v. 
The  People  ex  rel.  Johnson,  137. 

3.  Under  the  constitutional  provision  the  legislature,  in  conferring 
power  upon  municipal  corporations  to  make  local  improvements,  is  not 
restricted  to  any  one  of  the  modes  prescribed  in  the  constitution.  It 
may  direct  that  the  cost  of  such  improvements  be  paid  in  either  mode 
specified  in  section  9,  article  9,  of  the  constitution,  and  may  by  general 
law  invest  such  corporations  with  all  the  power  it  possesses  in  that  regard, 
to  be  exercised  by  ordinance,  as  shall  be  deemed  best  for  the  public 
interests  involved.     Ibid.  137. 

4.  Either  method  adopted  for  paying  the  cost  of  local  improvements, 
by  special  assessments,  by  special  taxation  of  contiguous  property,  or 
otherwise,  will  be  lawful,  if  the  ordinance  providing  for  the  same  is  not 
in  conflict  with  the  constitution  or  statute.     Ibid.  137. 

45—99  III. 
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JURISDICTION. 

5.  As  shown  by  finding  of  facts.  The  finding  of  the  court,  in  its 
order  confirming  a  special  assessment,  that  due  notice,  as  required  by 
law,  was  given,  of  the  application,  and  of  the  making  of  the  return  of 
the  assessment,  and  of  the  time  for  final  hearing  thereon,  will  be 
sufficient  to  show  jurisdiction,  where  there  is  nothing  in  the  record  tend- 
ing to  show  these  jurisdictional  facts  were  not  correctly  found.  Falch 
et  al.  v.  The  People  ex  rel.  Johnson,  137. 

Statute  fixing  rate  of  inteeest  on  installments. 

6.  Not  a  local  or  special  law.  Fixing  the  rate  of  interest  an  install- 
ment of  a  special  assessment  shall  bear,  where  the  same  is  made  payable 
at  stated  periods  in  the  future,  is  in  no  sense  "regulating  the  rate  of 
interest  on  money, "  within  the  meaning  of  the  constitutional  prohibition 
against  the  passage  of  any  local  or  special  statutes  on  that   subject. 

'  McChesney  et  al.  v.   The  People  ex  rel.  Johnson,  216. 

SPECIAL  EXECUTION. 

IS  PEOCESS. 

And  must  run  in  the  name  of  the  People.     See  PEOCESS,  2. 

SPECIAL  LEGISLATION. 

in  eespect  to  eate  of  inteeest. 

Of  an  act  fixing  rate  of  interest  on  installments  of  a  special  assess- 
ment.    See  CONSTITUTIONAL  LAW,  1. 

STATUTES. 
Peivate  oe  local  laws. 

1.  As  embracing  more  than  one  subject — constitution  of  1848.  The 
court  is  inclined  to  hold  that  the  act  of  February  28,  1869,  amendatory 
of  the  charter  of  the  Illinois  Southeastern  Kailway  Company,  in  so  far 
as  it  authorizes  towns,  etc.,  along  or  near  the  route  of  the  road  to  sub- 
scribe to  the  stock  of  the  company,  or  make  donations  and  issue  bonds 
therefor,  is  in  violation  of  section  23,  article  3,  of  the  constitution  of 
1848,  which  declares  that  no  private  or  local  law  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in  the  title.  Welch  et  al.  v. 
Post,  471. 

CONSTEUCTION  OF  STATUTES. 

2.  A  statute  may  provide  in  same  section  for  several  classes.  It 
can  not  be  claimed,  as  a  rule  of  construction,  that  a  single  section  of  a 
statute  may  not  provide  for  separate  and  distinct  classes  of  persons  or 
cases,  or  that  when  so  providing,  each  word  in  the  section  shall  have 
a  practical  application  to  every  person  and  class  so  provided  for.  It  is 
enough  that  there  is  language  that  will  give  practical  effect  to  the  pro- 
visions in  regard  to  each  class  of  persons  or  states  of  cases  provided  for, 
considered  separately.     County  of  Perry  v.  City  of  DuQuoin,  479. 
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Repeal  of  statutes. 

3.  By  implication.  The  repeal  of  an  existing  law  by  implication  is 
not  favored.  The  repugnance  between  statutes  must  be  so  clear  and 
plain  that  they  can  not  be  reconciled,  to  justify  a  resort  to  the  doctrine 
of  a  repeal  by  implication.     City  of  East  St.  Louis  v.  Maxwell,  439. 

4.  A  general  statute  does  not,  by  implication,  repeal  charters  and 
special  acts  passed  for  the  benefit  of  particular  municipalities.  Ibid. 
439. 

Statutes  construed. 

5.  Administrator  de  bonis  non — or  with  the  will  annexed — of  his 
authority  to  sell  land  under  a  power  in  the  will  to  the  executor.  The 
statute  construed  in  Nicoll  v.  Scott  et  al.  529.     See  WILLS,  1,  2. 

6.  Compensation  of  the  treasurer  of  commissioners  of  highways. 
The  act  of  1875,  in  restoring  commissions,  was  prospective  only.  Blanch- 
ardv.  Town  of  La  Salle,  278.     See  FEES  AND  SALARIES,  3. 

7.  Dismissing  bill  in  chancery  after  cross-bill  filed.  Application  of 
the  statute  on  that  subject.  Blair  v.  Reading  et  al.  600.  See  CHAN- 
CERY, 8. 

8.  Elections — of  the  proper  authentication  of  returns.  Sec.  7,  art.  7, 
of  Township  Organization  act  construed  in  People  ex  rel.  Ryan  v. 
Nordheim  et  al.  553.     See  ELECTIONS,  2. 

9.  Eminent  domain — compensation  for  land  taken  for  highway — 
assessment  of  benefits,  etc.  Construction  of  the  statutes  on  that  sub- 
ject.    Hyslop  et  al.  v.  Finch,  171.     See  EMINENT  DOMAIN,  3. 

10.  Interest — when  chargeable  against  an  administrator  on  moneys 
of  the  estate.  Sec.  113,  ch.  3,  Rev.  Stat.  1874,  124,  construed  in  Estate 
of  Schofield,  513.     See  ADMINISTRATION  OF  ESTATES,  4. 

11.  Power  to  issue  municipal  bonds — construction  of  a  statute — as 
to  towns.     Welch  et  al.  v.  Post,  471.     See  MUNICIPAL  BONDS,  2. 

12.  Re-funding  municipal  indebtedness — power  in  city  charter — not 
affected  by  act  of  1872  on  that  subject.  City  of  East  St.  Louis  v.  Max- 
well, 439.     See  MUNICIPAL  BONDS,  8. 

13.  Paupers — and  giving  aid  to  poor  persons  not  paupers — duty  of 
municipal  corporations.  The  various  statutes  on  the  subject  construed. 
County  of  Perry  v.  City  of  DuQuoin,  479.     See  PAUPERS,  2  to  6. 

14.  Right  of  way  or  .easement  appurtenant  to  land — whether  capable 
of  alienation.  Sec.  13  of  the  Conveyance  act  construed  in  Kozlle  et  al. 
v.  Knecht  et  al.  396.     See  CONVEYANCES,  4. 

15.  Special  assessments — as  to  the  mode  of  providing  means  to  pay 
the  cost  of  local  improvements.  Construction  of  sec.  1  of  art.  9  of  the 
act  relating  to  "Cities  and  Villages."  Falch  et  al.  v.  The  People  ex  rel. 
Johnson,  137.     See  SPECIAL  ASSESSMENTS,  2. 
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16.  Usurious  contracts — effect  of  the  act  of  1857  relating  to  interest, 
as  to  contracts  previously  made.  Woolley  et  al.  v.  Alexander  et  al. 
188.     See  USURY,  4. 

17.  School  trustees — personal  responsibility  for  conduct  of  school 
treasurer,  under  section  64  of  the  School  law.  Lovingston  et  al.  v. 
Board  of  Trustees,  564.     See  SCHOOLS,  5. 

18.  "  Validity  of  a  statute" — what  is  the  meaning  of  that  term,  in  the 
law  providing  for  appeals  and  writs  of  error.  City  of  Cairo  v.  Bross, 
521.     See  APPEALS  AND  WKITS  OF  EKEOE,  1,  2. 

STAY  OF  PKOCEEDINGS. 
Pendency  of  common  law  certiorari.     See  CERTIORARI,  6. 

STOCKHOLDERS. 
Remedy  of  creditors  of  corporation. 

At  law  or  in  chancery.     See  CORPORATIONS,  2. 

STOCKHOLDER'S  SHARES. 
Levy  and  sale  on  execution.     See  SALES,  1  to  6. 

SUBROGATION. 

AS  TO  SURETIES. 

1.  Where  there  are  two  judgments  against  a  party  for  the  same  debt, 
the  last  one  being  upon  an  appeal  bond  given  by  him  on  appeal  from  the 
first  judgment,  his  sureties  on  the  appeal  bond,  on  paying  the  last  judg- 
ment, will  be  subrogated  to  the  rights  of  the  holder  under  the  first  judg- 
ment, and  in  such  case,  notwithstanding  the  satisfaction  of  the  second 
judgment,  the  first  one  will  continue  in  force  for  the  benefit  of  the  sure- 
ties.    Burgett  et  al.  v.  Paxton  et  al.  288. 

SURETY. 
Release  of  surety. 

1.  Extension  of  time  to  principal.  A  valid  extension  of  the  time  of 
payment  by  a  creditor  to  the  principal  debtor,  without  the  consent  of  the 
surety,  will  release  the  surety.  First  National  Bank  of  Winona  v. 
Pierc.e  et  al.  Exrs.  272. 

SURVIVORSHIP. 

TO  WHAT  TIME  TO  BE  REFERRED. 

Where  there  is  a  gift  by  will  to  "survivors."  Blatchford  et  al.  v. 
Newberry  et  al.  11;  Nicoll  v.  Scott  et  al.  529.     See  WILLS,  3  to  7. 

TAXATION  AND  TAX  TITLES. 
Double  assessment. 

1.  What  constitutes — as  to  railroad  property.  Where  a  lot  is  re- 
turned by  a  railroad*  company  in  its  list  as  being  used  for  tracks,  side- 
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tracks,  etc.,  in  connection  with  the  road  and  for  railroad  purposes,  and 
the  board  of  equalization  assess  the  same,  upon  which  the  taxes  are  levied 
and  paid,  an  assessment  by  the  local  assessor  of  the  same  lot  will  be  a 
double  assessment,  and  the  tax  extended  upon  the  latter  assessment  will 
be  illegal.  Chicago  and  Alton  Railroad  Co.  v.  The  People  ex  rel. 
Weber,  464. 

2.  Duty  of  local  assessor  in  avoidance  of  a  double  assessment. 
Where  only  a  portion  of  a  lot  is  used  for  railroad  purposes,  to  that  extent 
it  is  properly  returnable  to  the  board  of  equalization  for  assessment,  and 
if  any  portion  is  not  used  as  railroad  track,  and  is  properly  assessable  by 
the  local  assessor,  he  should  so  describe  it  as  not  to  embrace  any  portion 
of  that  which  is  assessable  as  track,  and  thus  avoid  a  double  assessment. 
Ibid.  464. 

Who  may  pukchase  at  tax  sale. 

3.  A  purchase  of  land  at  a  sale  for  taxes  by  one  whose  duty  it  was  to 
pay  the  taxes,  will  operate  as  a  payment  of  the  taxes  only,  and  the  pur- 
chaser will  not  be  permitted  to  acquire  any  title  by  such  a  purchase. 
Lewis  v.  Ward,  525. 

4.  Where  the  land  of  the  party  making  the  purchase  was  taxed  as  one 
parcel  with  that  of  another,  and  the  whole  is  sold  together,  no  title  will 
pass  to  the  purchaser  or  his  assignee.  Before  he  can  purchase  he  must 
pay  the  taxes  on  the  part  owned  by  him,  and  he  may  then  acquire  a  title 
to  the  other  part  of  the  tract,  the  same  as  a  stranger.     Ibid.  525. 

5.  If  a  person  owning  a  part  of  a  tract  of  land  is  furnished  with  money 
to  pay  the  taxes  on  the  entire  tract,  no  matter  by  whom  he  is  so  furnished, 
which  he  assumes  to  pay,  but  does  not,  he  will  be  disqualified  from 
becoming  the  purchaser  of  the  land  at  a  tax  sale.     Ibid.  525. 

What  eegaeded  as  peivate  pbopebty. 

6.  And  subject  to  taxation — of  property  held  by  municipal  corpora- 
tions in  trust  for  individuals.  McChesney  v.  The  People  ex  rel.  John- 
son, 21.6.     See  SPECIAL  ASSESSMENTS,  1. 

License  fee — not  a  tax. 

7.  A  fee  received  for  a  license  granted  by  a  municipal  corporation 
for  the  sale  of  liquors,  is  not  a  tax,  in  the  meaning  of  the  constitutional 
provision  requiring  equality  and  uniformity.  In  this  respect  there  is  no 
substantial  difference  between  the  constitutions  of  1848  and  1870.  Lov- 
ingston  et  al.  v.  Board  of  Trustees,  564. 

TENANTS  IN  COMMON. 

CONTBIBUTION. 

1.  On  removal  of  incumbrances.  In  a  proceeding  for  the  partition  of 
lands,  where  it  appears  that  one  tenant  in  common  has  advanced  money 
to  pay  off  or  remove  an  incumbrance  on  the  land,  the  other  tenants 
should  be  required  to  pay  an  equal  portion  of  the  sum  so  advanced, 
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TENANTS  IN  COMMON.     Contribution.     Continued. 

according  to  the  interest  they  may  have  in  the  land,  so  that  the  incum- 
brance will  fall  on  each  tenant  in  common  in  proportion  to  his  interest. 
Carter  et  al.  v.  Penn,  390. 

2.  Where,  prior  to  any  proceeding  for  partition,  the  circuit  court  in  a 
suit  gave  the  widow  a  gross  sum  of  $1000  in  lieu  of  her  homestead  in  a 
tract  of  land,  in  which  suit  the  owners  of  the  land  were  made  parties, 
and  two  of  the  three  owners,  who  were  tenants  in  common,  paid  the 
$1000  to  the  widow,  and  the  circuit  court,  on  suit  for  partition,  found  the 
rights  of  the  parties  equal,  and  ordered  a  sale,  and  finally  ordered  a  dis- 
tribution in  the  same  manner:  Held,  that  the  court  should  not  have 
found  the  several  interests  equal,  but  should  have  required  the  tenant 
not  paying  anything  to  the  widow  to  pay  to  the  others  one-third  of  the 
sum  advanced  by  them,  with  interest  from  the  time  they  advanced  the 
same,  and  the  decree  of  distribution  only  was  reversed,  as  the  rights  of 
the  parties  could  be  adjusted  as  well  by  decreeing  a  proper  division  of  the 
proceeds  of  the  sale:  Held,  also,  that  the  propriety  of  giving  the  widow 
a  gross  sum  for  her  homestead  could  not  be  questioned  collaterally  in 
the  partition  suit.     Ibid.  390. 

Limitations. 

3.  As  between  tenants  in  common.     See  LIMITATIONS,  4. 

TREASURER  OF  COMMISSIONERS  OF  HIGHWAYS. 
Of  his  compensation.     See  FEES  AND  SALARIES,  3,  4. 

TRUSTS  AND  TRUSTEES. 
Whether  a  trust  arises. 

1.  If  A  acquires  the  title  to  land  under  an  agreement  with  B  that  he 
will  purchase  notes  secured  by  deed  of  trust  on  the  premises,  and  fore- 
close the  trust  deed,  and  convey  the  same  to  B  upon  B's  paying  him  the 
amount  advanced  to  acquire  the  title,  and  certain  other  indebtedness 
from  B  to  A,  he  will  hold  the  premises  in  trust  for  B,  and  can  not  in 
equity  appropriate  the  property  to  himself,  or  convey  it  to  another  having 
notice  of  B's  rights.  If  he  conveys  any  part  of  it  to  one  having  no 
notice  of  B's  equities,  he  may  be  required  to  account  to  B  for  its  value. 
Bradley  et  al.  v.  Luce  et  al.  234. 

Obligation  of  cestui  que  trust. 

2.  To  pay  what  he  agreed  to  pay.  Where  A  purchases  a  note 
secured  by  a  deed  of  trust  on  land,  has  a  sale  made,  and  bids  in  the  land 
with  the  approbation  and  consent  of  B,  under  an  agreement  that  A  shall 
hold  the  property  until  he  is  paid  the  advance  made  and  a  debt  due  him 
from  B,  and  then  to  convey  it  to  him,  A  will  be  entitled  to  receive  not 
only  what  he  paid  for  the  land,  but  also  the  other  sum  B  owes  him, 
before  he  will  be  divested  of  his  title  or  claim.     Ibid.  234. 
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TKUSTS  AND  TRUSTEES.     Continued. 
Power  of  trustee  to  mortgage  property. 

3.  Extent  of  the  power — construction  of  a  deed.  A  deed  conveying 
real  estate  to  one  in  trust  for  his  two  daughters,  authorized  the  trustee  to 
borrow  money  with  which  to  pay  the  principal  due  on  money  secured  by 
trust  deed  already  given  on  the  property,  and  to  secure  the  payment  of 
the  money  thus  to  be  borrowed,  with  interest,  by  trust  deed  or  mortgage 
on  the  premises:  Held,  that  the  power  to  borrow  money  was  given  only 
to  remove  prior  incumbrances,  and  thus  protect  the  property,  and  could 
not  be  exercised  after  the  discharge  of  such  preexisting  incumbrance. 
Union  Mutual  Life  Insurance  Co.  v.  Spaids  et  al.  249. 

Trustee  dealing  with  the  trust  property. 

4.  Applying  trust  property  to  his  own  use— purchaser.  It  is  well 
settled  that  where  a  trustee  sells  trust  property  to  pay  his  own  debt, 
under  a  general  power  to  sell  for  the  benefit  of  his  cestui  que  trust,  and 
the  purchaser  at  the  time  has  notice  that  this  is  his  object,  he  will  take 
but  a  voidable  title.     Ibid.  249. 

5.  Where  the  lender  of  money  to  a  trustee  has  ample  notice,  through 
an  agent,  that  the  borrower  holds  the  estate  he  mortgages,  in  trust  for 
the  benefit  of  another,  and  loans  money  to  such  trustee  knowing  he  is 
going  to  use  it  for  his  own  private  benefit,  and  takes  a  mortgage  from 
him  on  the  trust  property,  it  matters  not  how  ample  the  power  of  the 
trustee  may  be,  the  mortgage  can  not  be  enforced,  but  will  be  set  aside 
as  a  cloud  on  the  title  of  the  cestui  que  trust.     Ibid.  249. 

6.  Must  account  for  property  conveyed.  Where  a  person  holding 
land  in  trust  for  another,  in  violation  of  the  trust  conveys  a  portion  of 
the  same  to  a  third  person  to  secure  a  debt  due  him,  he  will  be  required 
to  account  for  so  much  of  the  land  conveyed  as  shall  be  necessary  to  pay 
the  claim  of  the  third  person,  or  if  such  person  has  sold  all  the  land 
conveyed  to  him  to  another,  who  buys  in  good  faith  and  without  notice 
of  the  equities  of  the  cestui  que  trust,  then  such  trustee  will  be  re- 
quired to  account  for  the  value  of  all  the  land  conveyed  by  him.  Brad- 
ley et  al.  v.  Luce  et  al.  234. 

Devise  for  life,  wjth  the  fee  in  trust. 

7.  Who  are  cestuis  que  trust  or  beneficiaries  in  respect  to  the  fee — 
construction  of  a  will.     Gilman  v.  Bell,  144.     See  WILLS,  19. 

Deed  of  trust  to  secure  a  debt. 

8.  Duty  of  trustee  as  to  manner  of  sale.  Cassidy  v.  Cook  et  al. 
385.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  6,  7. 

USURY. 
Of  usurious  contracts. 

1.  So  far  as  void,  can  not  be  cured  by  subsequent  legislation.  A 
contract  made  in  1856,  so  far  it  provided  for  the  payment  of  interest  in 
excess  of  that  allowed  by  law,  was  absolutely  void,  and  could  not  be  ren- 
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USURY.     Of  usurious  contracts.     Continued. 

dered  valid  and  binding  by  any  subsequent  repeal  of  the  law  governing 
when  it  was  entered  into,  but  such  contract  as  to  the  principal  and  such 
rate  of  interest  as  was  allowed  by  law,  at  the  time  of  its  execution,  to  be 
contracted  for,  was  not  void.     Woolley  et  al.  v.  Alexander  et  al.  188. 

2.  Release  ofpenulty  by  repeal  of  the  law.  A  penalty  for  reserving 
usurious  interest  in  a  contract,  until  enforced,  is  subject  to  legislative 
control,  and  may  be  abolished  wholly  or  in  part.     Ibid.  188. 

3.  Substituting  one  penalty  for  another.  The  legislature  has  no 
power  to  substitute  one  penalty  for  another  except  where  that  which  is 
substituted  is,  in  effect,  a  mere  reduction  or  modification  of  the  original 
penalty;  and  where  a  penalty  is  once  released  or  abrogated,  it  ceases  to  be 
subject  to  legislative  control.     Ibid.  188. 

4.  Effect  of  act  of  1857,  in  respect  to  then  existing  contracts.  While 
the  act  of  1857,  revising  the  law  relating  to  interest,  would  seem  to  be  an 
absolute  repeal  of  the  penalty  imposed  by  the  act  of  1845,  yet,  taking  the 
whole  act  together,  it  was  intended,  so  far  as  then  existing  usurious  con- 
tracts were  concerned,  as  a  mere  reduction  or  a  substitute  for  the  penalty 
imposed  by  the  act  of  1845,  extending  simply  to  the  entire  interest 
reserved  instead  of  three  times  that  amount,  as  provided  in  the  latter  act, 
and  this  it  was  competent  for  the  legislature  to  do.     Ibid.  188. 

Application  of  payments. 

5.  Where  usurious  interest  has  been  reserved,  and  the  debtor  makes 
payments  to  be  applied  on  the  note  or  other  evidence  of  indebtedness, 
without  specifying  how  they  are  to  be  applied,  the  law  will  apply  them  to 
that  part  of  the  indebtedness  which  the  debtor  is  legally  bound  to  pay; 
and  when,  in  such  case,  the  law  imposes  a  penalty  on  account  of  usury, 
which  operates  as  a  forfeiture  of  the  whole  or  a  part  of  the  interest 
reserved,  and  the  debtor,  while  such  penalty  is  in  full  force,  and  after 
the  claim  has  matured,  from  time  to  time  makes  payments  thereon,  until 
they  equal  the  amount  of  the  claim  less  the  amount  of  the  forfeited 
interest,  the  whole  debt  will  become  actually  extinct,  and  if  the  debt  was 
secured  by  mortgage,  a  purchaser  of  the  mortgaged  premises  will  take 
them  free  of  the  mortgage  lien,  although  the  statute  imposing  the  penalty 
may,  after  such  extinguishment  of  the  debt,  be  repealed;  and  any  act  or 
payment  by  the  debtor  after  he  has  sold  and  conveyed  the  mortgaged 
property,  can  not  affect  the  purchaser.     Ibid.  188. 

VENDOR  AND  PURCHASER. 
After  acquired  title. 

Whether  it  will  inure  to  the  purchaser.    See  CONVEYANCES,  6,  7,  8. 

VESTED  ESTATE.  See  ESTATE,  1. 
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VOID  AND  VOIDABLE. 

Administrator  purchasing  at  his  own  sale.* 

1.  Sale  not  void,  only  voidable.     See  PURCHASERS,  2. 
Execution  on  erroneous  judgment. 

2.  Not  void.     See  OFFICE  AND  OFFICERS,  5. 
Judgment  on  dismissing  appeal. 

3.  In  forcible  detainer — ivhether  void  in  awarding  possession.  See 
FORCIBLE  ENTRY  AND  DETAINER,  1. 

Conveyance  of  homestead  premises. 

4.  Void,  if  not  over  $1Q00  in  value.     See  HOMESTEAD,  3. 

Process. 

5.  Whether  void  or  only  voidable.     See  PROCESS,  3. 

Judicial  sales. 

6.  Distinction  as  to  sale  under  void  and  voidable  process.  See 
SALES,  8,  9. 

WAREHOUSEMAN. 

Nature  op  the  business. 

1.  The  business  of  warehousemen,  where  they  forward  goods,  etc., 
ordinarily  consists  of  storing  produce  for  the  owners  thereof,  and  of 
shipping  or  forwarding  the  same  for  the  owner.  The  legitimate  income 
from  such  business  is  a  compensation  for  storage,  and  also  the  same  for 
shipping  or  forwarding  the  produce.     Northrup  v.  Philips  et  al.  449. 

Duties  of  warehousemen. 

2.  Of  an  arrangement  inconsistent  with  their  duty.  It  being  the  duty 
of  warehousemen  in  forwarding  or  shipping  produce,  as  the  agents  of 
the  owner,  to  select  those  boats  or  other  means  by  which  the  greatest 
dispatch,  safety  and  economy  will  be  secured,  if  one  of  the  warehouse- 
men, in  the  discharge  of  this  duty,  accept  from  the  boat  on  which  the 
shipment  is  made  a  fee  as  an  inducement  to  ship  on  such  boat,  such  fee 
is,  in  its  nature,  a  bribe,  and  well  calculated  to  induce  infidelity  as  agent 
for  the  owner,  and  a  fund  arising  from  such  a  source  ought  not  to  be  the 
subject  of  distribution  in  a  court  of  equity  among  the  receivers  thereof. 
Ibid.  449. 

WILLS. 

Administrator  with  will  annexed. 

1.  Of  his  authority  to  sell  land  under  power  in  will.  An  adminis- 
trator with  the  will  annexed  has  no  power,  without  the  aid  of  a  court,  to 
sell  lands  devised  to  an  executor  to  be  sold,  or  directed  to  be  sold  by 
the  executor.  Such  administrator  can  not  execute  a  power  of  sale  of 
land  given  the  executor  in  the  will.     Nicoll  v.  Scott  et  al.  529. 

2.  The  statute  authorizing  the  appointment  of  an  administrator  de 
bonis  non  on  the  death  of  the  sole  or  surviving  executor,  etc.,  if  there 
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WILLS.     Administrator  with  will  annexed.     Continued. 

"is  anything  remaining  to  be  performed  in  the  execution  of  the  will," 
does  not  authorize  such  administrator  to  execute  a  power  of  sale  in  the 
will.  The  words,  "anything  remaining  to  be  performed  in  the  execution 
of  the  will,"  mean  only  something  to  be  performed  as  executor,  and 
belonging  to  the  office  proper  of  executor,  and  do  not  extend  to  anything 
to  be  done  as  agent  or  trustee,  under  a  power  to  sell  land.  Nicoll  v. 
Scott  et  al.  529. 

Survivorship — as  affecting  a  gift  to  "survivors." 

3.  To  what  time  survivorship  to  be  referred.  Where  a  testator,  after 
devising  his  lands  to  his  wife  for  her  life,  devised  the  same  lands  to  his 
children  and  some  grandchildren,  by  name,  to  be  equally  divided  between 
them  at  the  decease  of  his  widow,  and  then  declared  it  his  will  that  the 
farm  and  improvements  be  sold  after  the  death  of  his  wife,  "so  that  the 
proceeds"  should  "be  equally  divided  among  the  survivors  named  in  the 
will,"  and  that  his  son  W.  J.  receive  $100  out  of  his  son  J.'s  share,  for 
money  advanced  to  J.:  Held,  that  the  children  and  grandchildren  took  a 
vested  estate  in  remainder,  to  take  effect  on  the  termination  of  the  life 
estate  of  the  widow,  and  that  the  word  "survivors,"  in  such  case  referred 
to  the  testator's  death,  and  not  to  the  time  of  the  death  of  his  widow. 
Ibid.  529. 

4.  Words  of  survivorship  will  not  be  referred  to  the  period  of  dis- 
tribution, where  there  is  an  antecedent  gift  to  devisees  named,  the  enjoy- 
ment of  which  may  be  regarded  as  postponed.  It  makes  a  difference 
where  all  there  is  x>f  the  gift  is  in  the  direction  to  pay  or  distribute. 
Ibid.  529. 

5.  The  mere  fact  that  one  estate  under  a  will  is  provided  to  take  effect 
after  the  termination  of  an  intervening  one,  will  not  have  the  effect  to 
prevent  both  estates  becoming  vested  at  the  moment  of  the  decease  of 
the  testator,  the  one  in  possession,  and  the  other  in  prospect  or  remain- 
der.    Ibid.  529. 

6.  It  is  a  settled  rule  of  construction,  that  words  of  survivorship 
occurring  in  a  settlement  (that  is,  a  will,)  should  be  referred  to  the  period 
appointed  by  that  settlement  for  the  payment  or  distribution  of  the  sub- 
ject matter  of  the  gift, — and  in  the  event  of  such  a  gift,  the  survivors 
are  to  be  ascertained  in  like  manner  by  a  reference  to  the  period  of  pay- 
ment or  distribution.     Blatchford  et  al.  v.  Newberry  et  al.  11. 

7.  So,  where  a  gift  to  survivors  is  preceded  by  a  life  or  other  prior 
interest,  it  takes  effect  in  favor  of  those  who  survive  the  period  of  dis- 
tribution, and  those  only, — or,  where  the  income  of  a  fund  is  given  to  a 
tenant  for  life,  and  there  is  a  gift  over  after  his  death  to  children,  or  a 
class  of  persons  surviving,  it  is  a  gift  only  to  those  who  are  then  surviv- 
ing. "  Surviving, "  means  surviving  at  the  time  of  the  distribution  and 
possession  of  the  estate,  unless  a  special  contrary  intent  is  found  in  the 
will.     Ibid.  11. 
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WILLS.     Continued. 
Time  of  distribution — acceleration  of  remainders. 

8.  The  doctrine  of  acceleration  of  remainders  proceeds  upon  the  sup- 
position, that  though  the  ulterior  devise  is  in  terms  not  to  take  effect  in 
possession  until  the  decease  of  the  prior  devisee,  if  tenant  for  life,  or,  as 
given  by  the  English  rule,  his  decease  without  issue  if  tenant  in  tail,  yet 
that,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of  a  remainder,  to 
take  effect  in  every  event  which  removes  the  prior  estate  out  of  the  way. 
Blatchford  et  al.  v.  Newberry  et  al.  11. 

9.  A  gift  to  A  for  life,  and  from  and  after  the  decease  of  A  to  some- 
body else,  means  from  and  after  the  determination  of  the  estate, — and 
whether  the  estate  is  determined  by  revocation,  or  by  death,  or  by  the 
incapacity  of  the  devisee  to  take,  or  by  his  refusal  to  take,  or  by  a 
forfeiture  clause,  or  by  any  other  circumstance,  the  life  estate  being  out 
of  the  way,  the  remainder  takes  effect,  having  only  been  postponed  in 
order  that  the  life  estate  may  be  given  to  A.     Ibid.  11. 

10.  This  doctrine  of  acceleration,  however,  is  not  an  arbitrary  one, 
but  is  founded  on  the  presumed  intention  of  the  testator,  that  the 
remainder-man  should  take  on  the  failure  of  the  previous  estate,  not- 
withstanding the  prior  donee  may  be  still  alive,  and  is  applied  in  promo- 
tion of  the  presumed  intention  of  the  testator,  and  not  in  defeat  of  his 
intention.  And  when  it  is  the  evident  intention  of  the  testator  that  the 
remainder  shall  not  take  effect  till  the  expiration  of  the  life  of  the  prior 
donee,  the  remainder  will  not  be  accelerated.  And  this  intention  of  the 
testator,  which  is  to  be  regarded  in  the  interpretation  of  the  will,  is  not 
the  intention  to  be  deduced  from  speculation  upon  what  the  testator  may 
be  supposed  to  have  intended,  but  it  is  the  intention  as  spoken  by  the 
words  of  the  will.     Ibid.  11. 

11.  Testamentary  provision  in  lieu  of  dower — of  its  nature — and  of 
its  effect  upon  a  clause  appointing  the  time  of  final  distribution.  A 
provision  by  will  in  lieu  of  dower  is,  in  fact  and  in  legal  effect,  a  mere 
offer  by  the  testator  to  purchase  out  the  dower  interest  for  the  benefit  of 
his  estate.     Ibid.  11. 

12.  "Where  there  is  dower  estate,  and  a  testamentary  estate  given  for 
life  on  condition  that  it  shall  be  accepted  in  lieu  of  dower,  and  the  will 
expressly  providing  that  the  gift  shall  be  void  unless  there  be  a  formal 
relinquishment  made  of  the  dower  estate  within  a  specified  time,  and 
then  the  simple  direction,  without  more,  that  the  final  distribution  of 
the  estate  shall  be  upon  the  death  of  the  wife,  that  event  is  the  time  for 
the  distribution,  whether  the  testamentary  provision  be  accepted  or  not. 
Ibid.  11. 

13.  Application  of  these  rules  in  the  particular  case — ultimate  dis- 
tribution to  be  made  on  the  "death  of  the  widow"  of  testator— effect 
of  renunciation  of  provisions  of  the  will  by  the  widow.  A  testator 
having  died,  leaving  a  widow  and  two  unmarried  daughters,  it  was  found 
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that  by  his  will  he  devised  and  bequeathed  to  certain  trustees  his  whole 
real  and  personal  estate,  after  paying  certain  specific  legacies,  to  be  held 
upon  the  general  trusts  declared  in  the  will,  until  its  distribution  by 
them  to  the  persons  ultimately  entitled, — the  will  containing  careful 
directions  governing,  during  this  period,  the  administration  of  the  estate 
and  its  income.  The  will  made  certain  provisions  for  the  wife  of  the 
testator,  on  the  condition  that  she  would  consent  to  accept  the  same  in 
lieu  of  her  dower  right  and  all  other  right  in  the  estate.  The  remainder 
of  the  net  income  of  the  estate  was  to  be  divided  by  the  trustees  equally 
between  the  two  daughters,  for  life,  with  benefit  of  survivorship  between 
them  in  such  income.  After  their  lives  and  that  of  the  wife,  the  whole 
of  the  estate  was  to  be,  by  the  trustees,  divided  equally  amongst  and 
distributed  to  the  children  of  the  daughters,  the  child  or  children  of 
either  taking  the  whole  in  default  of  lawful  issue  of  the  other.  There 
was  then  this  further  provision:  "In  case  of  the  death  of  both  of  my 
said  daughters,  without  leaving  lawful  issue,  then,  immediately  after  the 
decease  of  my  wife,  if  she  survive  my  said  daughters,  but  if  not,  then  im- 
mediately after  the  decease  of  the  last  surviving  one  of  my  said  daughters, 
my  said  trustees  shall  divide  my  estate  into  two  equal  shares — my  said 
trustees  being  the  sole  judges  of  the  equality  and  correctness  of  such 
division — and  shall  at  once  proceed  to  distribute  one  of  such  shares 
among  the  lawful  surviving  descendants  of  my  own  brothers  and  sisters, 
such  descendants  taking  per  stirpes,  and  not  per  capita.  The  other 
share  of  my  estate  shall  be  applied  by  my  said  trustees  as  soon  as  the 
same  can  be  consistently  done,  to  the  founding  of  a  free  public  library 
to  be  located  in  the  city  of  Chicago."  Both  of  the  daughters  died  with- 
out issue,  and  unmarried.  The  widow  was  still  living,  but  had  renounced 
her  rights  under  the  will,  taking  her  statutory  share  of  the  estate.  Cer- 
tain descendants  of  the  brothers  and  sisters  of  the  testator,  living  at  the 
death  of  the  last  daughter,  who  died  after  the  renunciation  of  the 
widow,  sought  a  present  distribution  of  the  estate,  alleging  that  the  re- 
nunciation by  the  widow  of  the  testamentary  provision  made  for  her 
was  equivalent,  so  far  as  concerned  the  time  of  the  final  distribution  of 
the  estate  as  prescribed  in  the  will,  to  her  actual  death.  But  it  was  held 
otherwise.  The  distribution  could  not  take  place  during  the  lifetime  of 
the  widow,  notwithstanding  her  renunciation.  Blatchford  et  al.  v.  New- 
berry et  al.  11. 

14.  The  widow,  by  her  renunciation^  became  "incapable  of  taking," 
but  that  would  not  in  this  case  operate  to  accelerate  the  remainder,  be- 
cause the  will  provides  that  in  the  event  of  such  incapacity  to  take,  the 
bequest  shall  revert  to  and  become  a  part  of  the  estate.  So,  in  con- 
sidering this  as  an  element  entering  into  the  construction  of  the  will,  it 
may  be  said  that  although  the  death  of  the  two  daughters  and  the  re- 
nunciation by  the  widow  may  concur,  the  effect  would  be,  not  to  hasten 
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or  in  anywise  affect  the  expressed  time  of  the  distribution,  but  simply 
that  the  bequests  to  the  daughters  and  the  failing  bequest  to  the  wife 
shoul^  revert  to  and  become  a  part  of  the  testator's  estate,  with  the 
intention,  presumably,  that  they  should  be  and  remain  such,  in  the 
hands  of  the  trustees,  to  be  cared  for  and  managed  by  them  until  the 
appointed  time  for  the  distribution  should  come,  namely,  the  death  of 
the  wife.     Blatchford  et  al.  v.  Newberry  et  al.  11. 

15.  Conceding  the  principle  of  the  rule  to  be,  that  the  remainder  is 
accelerated  whenever  it  is  apparent  that  the  only  object  of  postponing 
the  remainder-man  was  that  the  property  might  be  enjoyed  by  the  tenant 
for  life,  yet  here  that  was  not  the  sole  purpose  of  the  postponement, 
for  the  scheme  was  that  the  body  of  the  estate  should  be  held  in  the 
hands  of  the  trustees  to  be  managed,  improved  and  augmented  by  them 
under  the  directions  given  by  the  testator,  for  a  certain  length  of  time, 
which  was  to  be  measured  by  the  three  lives  of  the  wife  and  the  two 
daughters.     Ibid.  11. 

16.  If  the  time  of  distribution  is  to  be  considered  as  dependent  on  a 
life  estate,  it  must  be  regarded  as  only  contingently  so  on  this  particular 
testamentary  substitute — in  case  of  its  acceptance  by  the  widow — and 
that  if  not  accepted,  it  was  dependent  on  the  dower  estate.  That  it  is  to 
be  viewed  as  fixed  with  reference  to  whichever  should  ultimately  be  and 
remain  the  estate  of  the  widow,  according  as  she  should  accept  or 
renounce  the  provision  under  the  will.  Though  the  widow  has  renounced, 
still  a  life  interest — the  dower  estate — yet  remains  in  her.  There  is,  too, 
the  trust  estate.  So  the  intermediate  estate  is  not  gone  and  out  of  the 
way — there  was  no  failure  of  the  precedent  estate  upon  which  the  ulti- 
mate remainder  was  limited.     Ibid.  11. 

17.  The  time  for  distribution  of  this  estate,  then,  being  at  the  death 
of  the  widow  of  the  testator,  and  not  before,  and  the  survivorship  of  the 
ultimate  donees — the  "lawful  surviving  descendants"  of  the  brothers  and 
sisters  of  the  testator — being  referred  to  such  period  of  distribution,  only 
those  of  the  class  of  "surviving  descendants"  who  may  be  living  and  capa- 
ble of  taking  at  the  time  of  the  death  of  the  widow  are  entitled  to  the 
benefit  of  the  bequest.  Surviving  at  the  time  of  distribution  is  a  part  of 
the  description  given  by  tfie  will,  of  the  donees,  and  there  is  no  gift  to 
any  one  who  does  not  answer  the  description  of  this  element  of  time. 
So,  although  those  seeking  a  present  distribution,  before  the  death  of 
the  widow,  are  the  "lawful  descendants"  of  the  brothers  and  sisters  of 
the  testator,  they  are  not  the  "lawful  surviving  descendants,"  within 
the  meaning  of  the  will,  and  until  the  time  of  distribution  it  can  not 
be  known  who  of  them  will  be  alive  to  take  then, — until  that  time 
arrives  it  can  not  be  ascertained  and  made  certain  who  the  donees  are. 
Ibid.  11. 
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18.  Whether  a  life  estate,  or  mere  power  of  appointment.  A  devise 
of  real  estate  to  a  woman,  to  have  and  to  hold  the  same  in  trust  for  and 
during  the  natural  life  of  her  husband,  and  upon  his  decease  directing 
her  or  her  successor  in  trust  to  convey  the  same  to  the  heirs  at  law  of  the 
husband,  with  a  proviso  that  if  the  husband,  during  his  lifetime,  should 
request  her  or  her  legal  successor  in  trust  to  convey  the  same  to  himself, 
or  to  any  other  person,  she  or  her  successor  should  promptly  comply  with 
such  request,  and  that  the  title  should  pass  to  the  grantee,  does  not  invest 
the  husband  with  a  life  estate  in  the  property.  He  will  take  no  estate  of 
any  kind,  but  merely  a  naked  power  of  appointment.  Oilman  v.  Bell, 
144. 

Devise  for  life,  with  the  fee  in  trust. 

19.  Wlio  are  the  cestuis  que  trust  in  respect  to  the  fee.  Where  a 
testator  devised  certain  real  estate  in  fee  to  A,  subject  to  the  payment 
of  two  legacies  to  the  sons  of  B,  and  after  the  marriage  of  A  and  B,  by 
his  codicil,  in  lieu  of  such  bequest,  devised  the  same  to  A,  to  have  and  to 
hold  the  same  in  trust  for  and  during  the  natural  life  of  her  husband,  B, 
and  directed  that  upon  his  decease  the  trustee  should  convey  and  deliver 
the  same  to  the  heirs  at  law  of  B,  provided,  however,  that  in  case  the 
said  B  should,  during  his  life,  so  request,  the  said  trustee  should  convey 
and  transfer  the  same  to  him  or  to  any  other  person  or  persons:  Held, 
that  A,  the  trustee,  took  a  life  estate  and  held  the  fee  in  trust  for  the 
heirs  of  B,  her  husband,  subject  to  the  power  in  B  to  defeat  both  estates 
by  appointing  a  conveyance  to  himself  or  to  another.     Ibid.  144. 
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